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I.  Nature  and  extent  of  the  lien,  1061- 

1072. 
II.  How  defeated  or  waived,  1073-1091. 


III.  Who  may  enforce  the  lien,   1092- 

1098. 
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I.    Nature  and  Extent  of  the  Lien. 

.  1061.  Nature  of  the  lien.  —  It  is  a  doctrine  of  the  English 
courts  of  chancery  that  a  vendor  has  a  lien  upon  the  land  sold 
and  conveyed  by  him,  for  the  purchase-money,  as  against  the 
vendee  and  his  heirs,  although  he  has  taken  no  distinct  agree- 
ment or  separate  security  for  it.  There  is  a  natural  equity,  it  is 
said,  that  the  land  shall  stand  charged  with  so  much  of  the  pur- 
chase-money as  is  not  paid  at  the  time  of  the  conveyance.^  It  is 
also  said  that  the  principle  of  the  doctrine  originates  in  trust.^ 


1  Chapman  v.  Tanner,  1  Vern.  267, 
per  the  Lord  Keeper ;  Hiscook  v.  Nor- 
ton, 42  Mich.  320;  Warren  v.  Fenn, 
28  Barb.  (N.  Y.)  334,  per  Potter,  J.: 
"  It  has  become  one  of  the  best  estab- 
lished principles  of  natural  equity,  — 
that  estates  are  to  be  regarded  as 
unconscientiously  obtained  when  the 
consideration  is  not  paid."  And  see 
Bealt7.  Harrington,  116  III.  113;  Phil- 
lips V.  Schall,  21  Mo.  App.  38  ;  Pratt 
V.  Clark,  57  Mo.  189,  191;  Bennett 
V.  Shipley,  82  Mo.  448  ;  Barrett  o. 
Lewis,  106  Ind.  120;  Poe  v.  Paxton, 
26  W.  Va.  607  ;  Pintard  v.  Goodloe, 
Hemp.  502,  527. 

VOL.  II.  1 


2  Blackburn  v.  Gregson,  1  Bro.  Ch. 
420,  per  Lord  Loughborough ;  "  Lord 
Bathurst  doubted  whether  there  was 
such  an  equitable  lien.  Fawellu.  Hee- 
lis,  Amb.  724.  It  becomes,  therefore, 
of  great  consequence  that  it  should  be 
spoken  to.  It  struck  me  always  that 
there  was  such  a  lien,  and  that  it  was 
so  from  the  foundation  of  the  court.  A 
bargain  and  sale  must  be  for  money 
paid  ;  otherwise  it  is  in  trust  for  the 
bargainof.  If  an  estate  is  sold,  and 
no  part  of  the  money  paid,  the  ven- 
dee is  a  trustee  ;  then,  if  part  be  paid, 
is  it  not  the  same  as  to  that  which  is 
unpaid?  " 

1 


§  1062.]  gkantok's  or  vendor's  implied  lien. 

But  only  in  a  few  cases  has  the  vendor's  right  been  regarded 
as  in  the  nature  of  a  trust  for  his  benefit,  the  purchaser  taking 
the  property  subject  to  a  trust  for  the  payment  of  the  purchase- 
money.i  "  Upon  principle,"  says  Lord  Eldon,  "without  author- 
ity, I  cannot  doubt  that  it  goes  upon  this,  that  a  person  having 
got  the  estate  of  another  shall  not,  as  between  them,  keep  it 
and  not  pay  the  consideration."  ^ 

The  only  other  ground,  upon  which  it  has  been  suggested  that 
the  doctrine  rests,  is  the  supposed  intention  of  the  parties;  and 
on  this  point  Chief  Justice  Gibson,,  remarks  :^  "The  implication 
that  there  is  an  intention  to  reserve  a  lien  for  the  purchase-money, 
in  all  cases  where  the  parties  do  not  by  express  acts  evince  a 
contrary  intention,  is  in  almost  every  case  inconsistent  with  the 
truth  of  the  facts,  and  in  all  instances,  without  exception,  in  con- 
tradiction of  the  express  terms  of  the  contract,  which  purports 
to  be  a  conveyance  of  everything  that  can  pass." 

This  lien  is  an  equitable  lien.  A  lien  at  law  is  founded  upon 
possession,  and  consequently  there  can  be  no  lien  at  law  in  favor 
of  the  vendor  for  the  purchase-money  after  he  has  executed  an 
absolute  conveyance.  His  right  is  independent  of  possession, 
and  exists  in  equity  only.     It  is  purely  of  equitable  cognizance. 

1062.  As  to  the  grounds  of  the  doctrine.  Chief  Justice  Gray,* 

^  Dickerson  v.  Carroll,  76  Ala.  377;  rejecting  these  theories,  accounts  for 

Briscoe  v.  Bronaugh,  1  Tex.  326,  333;  this  lien  as  an  instance  of  the  higher 

Flanagan  v.   Cushman,  48  Tex.  241,  importance,  consideration,  and  value 

244;  Senter  B.  Lambeth,  59  Tex.  259.  given  to  real  property  over  personal 

^  Mackreth  v.  Syminons,  16  Ves.  property. 
329.  As  to  the  time  when  this  doc-  *  Ahrend  v.  Odiorne,  118  Mass. 
trine  was  established,  Lord  Eldon  261.  Chief  Justice  Gray,  after  exam- 
said  :  "I  take  that  to  have  been  the  ining  the  sources  from  which  it  has 
settled  doctrine  at  the  time  of  the  de-  been  supposed  the  doctrine'  of  this  lien 
cision  of  Blackburne  v.  Gregson;  is  derived,  says:  "The  most  plaus- 
which  case  so  far  shook  the  authority  ible  foundation  of  the  English  doe- 
of  Eawell  v.  Heelis  as  to  relieve  me  trine  would  seem  to  be  that  justice  re- 
from  any  apprehensions  that  Lord  quired  that  the  vendor  should  be  ena- 
Bathurst's  doctrine  can  be  considered  bled,  by  some  form  of  judicial  pro- 
as affording  the  rule,  to  be  applied  be-  cess,  to  charge  the  land  in  the  hands 
tween  the  vendor  and  vendee  them-  of  the  vendee  as  security  for  the  un- 
selves,  and  persons  claiming  under  paid  purchase-money.  And  the  re- 
them."  And  see  1  White  &  Tudor's  striction  of  the  doctrine  to  real  estate 
Lead.  Cas.  in  Eq.  89;  Kettlewell  v.  suggests  the  inference  that  the  Court 
Watson,  21  Ch.  D.  685,  702.  of  Chancery  was  induced  to  interpose 

3  Kauffeltr.  Bower,  7  S.  &  R.  (Pa.)  by  the  consideration  that,  by  the  law 

64,  76.   Mr.  Pomeroy,  3  Eq.  Jur.  1252,  of  England,  real  estate  could  neither 
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in  a  careful  review  of  the  subject,  says  :  "  The  theory  that  a  trust 
arises  out  of  the  unconscientiousness  of  the  purchaser  would  con- 
strue the  non-performance  of  every  promise,  made  in  considera- 
tion of  a  conveyance  of  property  to  the  promisor,  into  a  breach 
of  trust ;  and  would  attach  the  trust,  not  merely  to  the  purchase- 
money  which  he  agreed  to  pay,  but  to  the  land  which  he  never 
agreed  to  hold  for  the  benefit  of  the  supposed  cestui  que  trust." 
As  to  the  natural  equity  of  the  lien  the  learned  Chief  Justice 
quotes  with  approval  the  argument  of  counsel  in  an  English 
case,i  not  answered  by  the  court:  "It  is  called  a  natural  lien; 
but  it  certainly  is  not  so  with  respect  to  personalty,  which,  if 
once  delivered,  it  is  conclusive,  though  concealed  from  all  man- 
kind ;  and  there  seems  as  much  natural  equity  in  the  case  of  per- 
sonalty as  realty." 

The  objection,  that  the  establishment  of  this  lien  is  in  contra- 
vention of  the  policy  of  the  statute  of  frauds,  is  met  by  the  re- 
■ply  that  the  lien  is  really  a  constructive  trust,  and  that  the  stat- 
ute is  admitted  to  have  no  application  to  a  trust  arising  in  this 
manner .2  " It  is  not,  perhaps,"  says  Judge  Story,  "so  strong  a 
case  as  that  of  a  mortgage  implied  by  a  deposit  of  the  title-deeds 
of  the  real  estate,  which  seems  directly  against  the  policy  of  the 
statute,  but  which,  nevertheless,  has  been  unhesitatingly  sus- 
tained." ^ 

1063.  How  far  adopted  in  this  country.  —  The  doctrine  of 
a  vendor's  lien  for  the  purchase-money  prevails  in  upwards  of  half 
in  number  of  the  states,*  and  in  the  other  states  the  doctrine  has 

be  attached  on  mesne  process,  nor,  ex-  Under  the  civil  law,  to  which  the 
cept  in  certain  cases,  or  to  a  limited  origin  of  the  vendor's  lien  is  referred, 
extent,  taken  in  execution  for  debt."  the  purchase-price  of  personal  prop- 
In  conclusion  he  decides  against  adopt-  erty  was  secured  in  the  same  way; 
ing,  in  Massachusetts,  "a  doctrine  but  neither  in  England  nor  America 
which  has  never  been  supposed  by  the  has  the  rule  been  extended  to  person- 
profession  to  be  in  force  here  ;  which  alty. 

would  introduce  a  new  exception  to  ^  Warren   v.    Fenn,  28   Barb.  (N. 

the  statute  of  frauds;  which,  as  ex-  Y.)  333;  Wood  v.  Lester,  29  lb.  145, 

perience  elsewhere  has  shown,  tends  152;  Mims  v.  Macon  &  W.  R.  R.  Co. 

to  promote  uncertainty  and  litigation;  3   Kelly    (Ga.),   333,    341 ;    and   see 

and  which  appears  to  us  to  be  un-  Womble  v.  Battle,  3  Ired.  Eq.  (N.  C.) 

founded   in   principle,   unsuitable    to  182,  per  Nash,  J. 

our  condition  and  usages,  and  unne-  '  2   Story's  Eq.  Jur.  §  1218;  and 

cessary  to  secure  the  just  rights  of  the  see  §  1221. 

parties."  *  The  doctrine  prevails  in  :  — 

1  In  Blackburne  v.  Gregson,  1  Cox  Alabama  :  Gordon  v.  Bell,  50  Ala; 

Ch.  90,  100;  1  Bro.  Ch.  420.  3 
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either  been  rejected  from  the  beginning,  or,  having  prevailed  at 
one  time,  has  since  been  expelled  by  statute,  although  it  may  be 


•213;  White  v.  Stover,  10  Ala.  441; 
Bradford  v.  Harper,  25  Ala.  337; 
also  applied  to  exchanges  :  Burns  v. 
Taylor,  23  Ala.  255;  Wood  v.  Sul- 
lens,  44  Ala.  686 ;  Carver  v.  Eads,  65 
Ala.  190;  Wilkinson  v.  May,  69  Ala. 
33.  Arkansas  :  Shall  v.  Biscoe,  18 
Ark.  142;  Campbell  v.  Rankin,  28 
Ark.  401 ;  Turner  v.  Horner,  29  Ark. 
440;  Lavender  v.  Abbott,  30  Ark. 
172;  Refeld  v.  Ferrell,  27  Ark.  534; 
Stephens  v.  Shannon,  43  Ark.  464 ; 
Chapman  v.  Liggett,  41  Ark.  292. 
California :  Salmon  v.  Hoffman,  2 
Cal.  138;  Sparks  «.  Hess,  15  Cal.  186; 
Burt  w.  Wilson,  28  Cal.  632;  Galla- 
gher V.  Mars,  50  Cal.  23.  It  is  also 
provided  by  statute  that  one  who  sells 
real  estate  shall  have  a  vendor's  lien 
thereon,  independent  of  possession,  for 
so  much  of  the  price  as  remains  un- 
paid and  unsecured  otherwise  than  by 
the  personal  obligation  of  the  buyer. 
Civil  Code,  1872,  §  3046.  Colorado  : 
Francis  o.  Wells,  2  Col.  660.  Da- 
kota Territory  :  Same  statutory  pro- 
vision as  in  California.  Codes,  1883, 
§  1081  of  Civ.  Code.  District  of  Co- 
lumbia :  Ford  V.  Smith,  1  McAr. 
592.  Florida:  Bradford  v.  Marvin, 
2  Fla.  463;  Wooten  v.  Bellinger,  17 
Fla.  289,  300.  Illinois:  Moshier  v. 
Meek,  80  111.  79;  Keith  v.  Horner,  32 
111.  524;  Boynton  v.  Champlin,  42  111. 
57;  Dyer  v.  Martin,  4  Scam.  146; 
Wing  V.  Goodman,  75  111.  1 59 ;  Kirk- 
ham  V.  Boston,  67  111.  599  ;  Wilson  v. 
Lyon,  51  111.  166.  Indiana  :  Yaryan 
V.  Shriner,  26  Ind.  364  ;  Mattix  v. 
"Weand,  19  Ind.  151;  Deibler  u.  Bar- 
wick,  4  Blackf.  339.  Iowa  :  Grapen- 
gether  u.  Fejervary,  9  Iowa,  163; 
McDole  V.  Purdy,  23  Iowa,  277;  John- 
son V.  McGrew,  42  Iowa,  556 ;  Jordan 
V.  Wimer,  45  Iowa,  66.  But  criticised 
in  Pierson  v.  David,  1  Iowa,  23;  Por- 
ter V.  Dubuque,  20  Iowa,  440.  Now 
must  be  reserved  in   deed    to   avail 

4 


against  grantee's  conveyance.  K.  S. 
1873,  §  1940.  This  stafute  does  not 
apply  to  sales  made  before  its  enact- 
ment. Jordan  v.  Wimer,  supra.  Ken- 
tucky: Thornton  v.  Knox,  6  B.  Mon. 
74;  Ledford  v.  Smith,  6  Bush,  129; 
Tiernan  v.  Thurman,  14  B.  Mon.  277; 
Emison  v.  Risque,  9  Bush,  24.  But  it 
is  now  provided  by  statute  that  the 
grantor  shall  not  have  a  lien  against 
bond  fide  purchasers  and  creditors  un- 
less he  states  in  his  deed  what  part  of 
the  consideration  remains  unpaid.  G. 
S.  1873,  p.  589;  G.  S.  1883,  ch.  63, 
art.  1,  §  24  ;  Ross  v.  Adams,  13  Bush 
(Ky.;,  370;  Ashbrook  v.  Roberts,  82 
Ky.  298.  In  Louisiana,  there  is  a 
vendor's  privilege  upon  immovables, 
but  under  the  Code  it  has  no  effect 
against  third  persons  unless  recorded 
in  the  parish  where  the  property  to  be 
affected  is  situated.  R.  Code  1870, 
arts.  3249,  3274;  Rev.  Laws  1884, 
§§  2876-2878.  See  Pedesclaux  v. 
Legar^,  32  La.  Ann.  380 ;  Succession 
of  Clay,  34  La.  Ann.  1131.  Mary- 
land:  Carr  v.  Hobbs,  11  Md.  285. 
Michigan  :  Payne  v.  Avery,  21  Mich. 
524;  Carroll  v.  Van  Rensselaer,  Harr. 
(Mich.)  225;  Dunton  v.  Outhouse,  31 
N.  W.  Rep.  411.  Minnesota:  Duke 
V.  Balme,  16  Minn.  306  ;  Selby  v.  Stan- 
ley, 4  Minn.  65 ;  Walter  v.  Hanson, 
24  N.  W.  Rep.  186;  Hammond  v. 
Peyton,  27  N.  W.  Rep.  72.  Missis- 
sippi: Dodge  V.  Evans,  43  Miss.  570; 
Pitts  V.  Parker,  44  Miss,  247.  It  has 
been  applied  to  a  sale  of  a  leasehold 
estate.  Richardson  v.  Bowman,  40 
Miss.  782.  Missouri  :  Bennett  v. 
Shipley,  82  Mo.  448 ;  Delassus  v.  Bos- 
ton, 19  Mo.  425;  Marsh  «.  Turner,  4 
Mo.  263;  Pratt  v.  Clark,  57  Mo.  189. 
Nevada  :  Reese  v.  Kinkead,  18  Nev. 
126.  New  Jersey:  Herbert  v.  Sco- 
field,  9  N.  J.  Eq.  (1  Stock.)  492; 
Corlies  </.  Howlaud,  26  N.  J.  Eq.  311; 
Dudley  v.  Dickson,  14  lb.  252;  Graves 
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that  in  a  few  states  the  question  of  its  existence  has  not  been 
definitely  decided.  In  the  courts  of  the  United  States  the  doc- 
trine has  never  been  alfirmed,  except  where  established  by  the 
local  law  of  the  diiSerent  states.^  The  doctrine,  even  in  those 
states  that  have  adopted  it,  has  frequently  been  criticised  and  de- 
plored as  inconsistent  with  the  general  policy  prevailing  in  this 
country  of  making  all  matters  of  title  depend  upon  record  evi- 
dence.^ 

The  doctrine  is  no  more  satisfactory  now  than  it  was  in  Lord 
Eldon's  time  ;  in  fact,  it  is  much  less  so.  From  the  nature  of 
the  equity,  there  could  be  but  few  fixed  rules  regarding  it ;  but 
it  will  be  observed  in  following  the  American  decisions,  which 
are  numerous,  that  there  is  hardly  a  rule  upon  the  subject  that 
has  not  been  somewhere  denied ;  that  hardly  any  two  states  can 
be  found  in  which  the  courts  agree  upon  all  the  important  points 
of  the  doctrine ;  and  that  the  cases  are  not  rare  in  which  the 
decisions  in  the  same  state  are  irreconcilable.^     The  remark  of 


V.  Coutant,  31  N.  J.  Eq.  763;  Porter  v. 
Woodruff,  36  lb.  174.  New  York  : 
Smith  V.  Smith,  9  Abb.  Pr.  (N.  S.)  420; 
Stafford  u.  Van  Rensselaer,  9  Cow. 
316  ;  Chase  v.  Peck,  21  N.  Y.  581. 
Ohio  :  Williams  v.  Roberts,  5  Ohio, 
35  ;  Brush  v.  Kinsley,  14  Ohio,  20 ; 
Anketel  v.  Converse,  17  Ohio  St.  11. 
Oregon:  Pease  v.  Kelly,  3  Oreg.  417; 
Coos  Bay  Wagon  Co.  v.  Crocker,  6 
Sawyer,  574;  S.  C.  4  Fed.  Rep.  577. 
In  the  late  case  of  Kelly  v.  Ruble,  11 
Oregon,  75,  the  majority  of  the  court 
express  doubts  of  the  existence  of  the 
lien.  Rhode  Island  :  Kent  v.  Ger- 
hard, 12  R.  I.  92;  and  see  Perry  v. 
Grant,  10  R.  1.  334.  Tennessee  : 
Ross  V.  Whitson,  6  Yerg.  50;  Brown 
V.  Vanlier,  7  Humph.  239 ;  Jones  v. 
Ragland,  4  Lea,  539.  But  in  the  latter 
case  it  is  said  that  the  lien  has  become 
"  if  not  quite  a  myth,"  only  "  a  float- 
ing equity,"  or  "  capacity  to  acquire 
alien."  Texas:  Pinchain  w.  Collard, 
13  Tex.  333 ;  White  v.  Downs,  40  Tex, 
225;  Yarborough  v.  Wood,  42  Tex, 
91;  Brown  v.  Christie,  35  Tex.  689 
Flanagan  v.  Cushman,  48  Tex.  241 
Senter  v.    Lambeth,    59    Tex.    259 


Wisconsin  :   Willard    «.     Reas,    26 
Wis.  540. 

1  Bayley  v.  Greenleaf,  7  Wheat. 
46;  M'Learn  v.  M'Lellan,  10  Pet. 
625,  640  ;  Chilton  v.  Braiden,  2  Black, 
458. 

2  See  Chief  Justice  Marshall's  re- 
marks in  Bayley  v.  Greenleaf,  7 
Wheat.  46,  51,  per  Treat,  J.,  in  Con- 
over  V.  Warren,  1  Gilm.  (111.)  498, 
502  ;  Yancey  <».  Mauck,  15  Graft. 
(Va.)  300;  Philbrook  v.  Delano,  29 
Me.  410,  per  Shipley,  C.  J.  ;  Kauf- 
felt  V.  Bower,  7  S.  &  R.  (Pa.)  64,  per 
Gibson,  J.  ;  Wellborn  v.  Bonner,  9 
Ga.  82  ;  Briggsu.  Hill,  6  How.  (Miss.) 
362.  In  the  recent  case  of  Hammond 
V.  Peyton  (Minn.),  Mr.  Justice  Berry 
said  :  "  It  is  to  be  regretted  that  the 
idea  of  a  grantor's  lien  was  ever  ad- 
mitted, especially  in  this  country, 
where  registration  is  so  generally  pro- 
vided for  and  practised."  And  it  was 
frequently  condemned  in  the  courts  of 
Virginia  before  it  was  abolished  by 
statute.  McCandlish  v.  Keen,  13 
Gratt.  615,  621. 

8  It  is  to  be  noticed  that,  within  a 
few  years,  several  states  have  abolished 
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grantor's  or  vendor's  implied  lien. 


Lord  Mansfield,  that  "  the  more  we  read,  the  more  we  shall  be 
confounded,"  is  not  without  its  application  here. 

The  inquiry  in  every  case  is,  whether  there  are  other  equities 
superior  to  tliis  lien,  or  whether  it  has  been  waived  by  any  act 


this  implied  lien,  and  that  strong  ex- 
pressions of  disapprobation  of  the  doc- 
trine have  been  used  in  others.  More- 
over, the  practical  tendency  in  the 
older  states  is  to  rely  upon  formal  in- 
struments for  security  when  security 
is  wanted.  It  may  be  doubted,  there- 
fore, whether  this  doctrine  will  long 
survive. 

Mr.  Pomeroy,  3  Eq.  Jur.  1251,  says: 
"  No  other  single  topic  belonging  to 
equity  jurisprudence  has  occasioned 
such  a  diversity,  and  even  discord,  of 
opinion  among  American  courts  as 
this  of  the  grantor's  lien.  Upon  nearly 
every  question  that  has  arisen  as  to 
its  operation,  its  waiver  or  discharge, 
the  parties  against  whom  it  avails, 
and  the  parties  in  whose  favor  it  ex- 
ists, the  doctrine  in  different  states, 
and  sometimes  even  in  the  same  state, 
is  directly  conflicting.  It  is  practi- 
cally impossible  to  formulate  any  gen- 
eral rule  representing  the  doctrine  as 
established  throughout  the  whole 
country." 

The  doctrine  is  rejected  or  not 
adopted  in  the  folloiving  states :  — 

Connecticut:  Not  adopted,  and 
may  be  considered  in  doubt.  Atwood 
V.  Vincent,  17  Conn.  575;  Chapman 
V.  Beardsley,  31  Conn.  115;  Meigs  v. 
Dimock,  6  Conn.  458,  464;  Hall  v. 
Hall,  50  Conn.  104;  Watson  v.  Wells, 
5  Conn.  468.  In  the  case  first  cited, 
Church,  J.,  said:  "In  this  state,  we 
have  not  yet  had  occasion  to  resort 
to  it."  Georgia:  Now  abolished  by 
statute,  although  it  formerly  existed. 
Code  1873,  §  1997;  Jones  v.  Janes,  56 
Ga.  325;  Broach  v.  Smith,  75  Ga.  159. 
Kansas  :  Denied.  Simpson  v.  Mun- 
dee,  3  Kans.  172;  Brown  v.  Simpson, 
4  lb.  76;  Smith  v.  Rowland,  13  lb. 
245;  Greeno  v.  Barnard,  18  Kans.  518. 
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Maine  :  Considered  and  rejected  in 
Gilman  v.  Brown,  1  Mason,  191,  219; 
Philbrook  v.  Delano,  29  Me.  410,  416. 
Massachusetts:  Denied.  Gilman  v. 
Brown,  supra  ;  repudiated  in  Ahrend  v. 
Odiorne,  118  Mass.  261.  Nebraska: 
Rejected  as  contrary  to  policy  of  the 
law.  Edminster  v.  Higgins,  6  Neb. 
265.  New  Hampshire :  Its  existence 
questioned  in  Arlin  v.  Brown,  44  N. 
H.  102.  North  Carolina:  Denied. 
Womble  v.  Battle,  3  Ired.  Eq.  182; 
Henderson  v.  Burton,  lb.  259;  Cam- 
eron V.  Mason,  7  lb.  180;  Smith  v. 
High,  85  N.  C.  93;  Hoskins  v.  Wall, 
77  N.  C.  249;  Moore  v.  Ingram,  91 
N.  C.  376;  White  v.  Jones,  92  N.  C. 
388;  though  it  had  been  adopted  in 
earlier  cases.  Oregon :  Doubts  of  the 
existence  of  the  lien  in  this  state  were 
expressed  in  the  late  case  of  Kelly  v. 
Ruble,  11  Oregon,  75;  but  the  lien  is 
established  in  the  still  later  case  of 
Gee  V.  McMillan,  14  Oregon,  268. 
Pennsylvania:  Denied.  Kauffelt  u. 
Bower,  7  S.  &  R.  64;  Hepburn  v. 
Snyder,  3  Pa.  St.  72;  Stephen's  Ap- 
peal, 38  lb.  9;  Hiester  v.  Green,  48 
lb.  96.  South  Carolina  :  Denied. 
Wragg  u.  Comp.  Gen.  2  Desau.  509, 
520.  Vermont  :  Judicially  adopted 
and  strongly  indorsed  by  Redfield,  C. 
J.,  in  Manly  v.  Slason,  21  Vt.  271,  but 
immediately  abolished  by  legislature. 
St.  of  1851,  ch.  47;  G.  S.  1862,  ch.  65, 
§  33;  G.  L.  1880,  §  1937.  Virginia  : 
Though  it  formerly  existed,  it  is  now 
abolished  unless  it  be  expressly  re- 
served on  the  face  of  the  conveyance. 
Code  1873,  ch.  115,  §  1.  "West  Vir- 
ginia:  Abolished,  unless  it  be  expressly 
reserved  on  the  face  of  the  convej'- 
ance.  C.  1870,  ch.  75,  §  1 ;  Acts  1882, 
ch.  64;  Warren  v.  Branch,  15  W.  Va. 
21. 


ITS   NATURE   AND   EXTENT.  [§  1064. 

* 

of  the  party  claiming  it.  "  Its  existence,"  says  Mr.  Justice  Pot- 
ter,i  "  depends  upon  and  is  controlled  by  no  well-settled  rules, 
but,  on  the  contrary,  the  existence  of  the  lien  is  generally  made 
to  depend  upon  the  peculiar  state  of  facts  and  circumstances 
surrounding  the  particular  case ;  that  is,  whether  or  not  a  case 
of  natural  equity  is  established,  and,  if  so,  whether  it  is  not  made 
to  yield  to  higher  or  superior  equities  in  some  other  person  ; 
whether  the  party  is  not  to  be  regarded  as  having  waived  it,  or 
as  having  intended  to  waive  or  postpone  it  to  another  equity  ;  or 
whether,  by  the  acts  or  omissions  to  act,  or  by  the  neglect  of  the 
party  claiming  such  lien  to  enforce  it  within  a  reasonable  time, 
the  right  is  not  lost  as  being  the  superior  claim.  These  con- 
siderations control  and  vary  the  result  as  equity  demands." 

1064.  The  lien  is  presumed  to  exist  in  all  cases  unless  an 
intention  be  clearly  manifest  that  it  shall  not  exist.^  The  vendee 
has  the  burden  of  repelling  the  presumption  of  a  lien.^  It  being 
an  incident  of  the  transaction,  it  is  excluded  only  by  facts  which 
show  an  intention  to  exclude  it.*  Want  of  knowledge  on  the 
part  of  the  vendor  that  the  law  gives  a  lien,  or  a  mere  secret  in- 
tention on  bis  part  not  to  claim  it,  does  not  affect  the  right.^ 
"  What  shall  be  sufficient  to  make  a  case  in  which  the  lien  can 
be  said  not  to  exist,"  is  always  the  inquiry  to  be  made  ;  and  for 
this  reason,  so  inconvenient  and  unsatisfactory  is  the  doctrine 
that  Lord  Eldon  said  :  ^  "It  has  always  struck  me,  considering 
this  subject,  that  it  would  have  been  better  at  once  to  have  held 
that  the  lien  should  exist  in  no  case,  and  the  vendor  should  suffer 
the  consequences  of  his  want  of  caution  ;  or  to  have  laid  down 
the  rule  the  other  way  so  distinctly  that  a  purchaser  might  be 

1  Fisk  V.  Potter,  2  Abb.  (N.  Y.)  Ala.  190;  Wilkinson  v.  May,  69  Ala. 
App.  Dec.  138;  2  Keyes  (N.  Y.),  64.       33  ;  Dunton  v.  Outhouse  (Mich.),  31 

2  Per  Lord   Eldon,  in  the  leading     N.  W.  Rep.  411. 

case  before  cited;  Gilman  v.  Brown,         '  Wilkinson   u.  May,  supra;  Coos 

1  Mason,  191,  213;  Garson  v.  Green,  Bay  Wagon  Co.  u.   Crocker,  6  Saw- 

1  Johns.  (N.  Y.)    Ch.   308;  Allen  u.  yer,  574. 

Bennet,  8  Sm.  &  M.  (Miss.)  672,  681;         *  Carver  v.  Eads,  supra;  Shorter  v. 

Truebody   v.  Jaeobson,   2   Cal.    269;  Frazer,  64  Ala.  74;  Sims  r.  Nat.  Com- 

Schnebly  v.  Ragan,  7  Gill  &  J.  (Md.)  mercial  Bank,  73  Ala.  248  ;  Senter  v. 

120;  Clark  v.  Hall,  7  Paige  (N  Y.),  Lambeth,  59  Tex.  259. 

382;    Wilson   v.    Lyon,   51    111.    166;         «  Houston  w.  Dickson  (Tex.),  1  So. 

Dodge  V.  Evans,  43  Miss.  570  ;  Fry  v.  West.  Rep.  375. 

Prewett,  56  Miss.  783;  Joiner  v.  Per-         *  In  the  leading  case  before  cited. 

kins,  59  Tex.  300 ;  Carver  v.  Eads,  65 


§§  1065, 1066.]     grantor's  or  vendor's  implied  lien. 

« 
able  to  know,  without  the  judgment  of  a  court,  in  what  cases  it 
would  and  in  what  cases  it  would  not  exist." 

This  lien  does  not  spring  from  any  agreement  of  the  parties, 
and  is  wholly  independent  of  any  such  agreement.  Moreover, 
the  fact  that  there  is  a  verbal  agreement  of  the  parties  that  the 
vendee  shall  reconvey  the  land  if  he  does  not  pay  the  purchase- 
price,  does  not  prevent  the  enforcement  of  the  lien  ;  for  such  an 
agreement  is  void  under  the  statute  of  frauds.^ 

Whenever  the  notice  of  the  transaction  is  such  that  the  exist- 
ence of  a  lien  is  repelled,  and  consequently  the  lien  does  not 
arise  by  implication  or  operation  of  law,  evidence  cannot  be 
given  of  the  declaration  of  the  purchaser  that  the  vendor  would 
have  a  lien ;  for  a  right  to  charge  lands,  dependent  upon  the 
agreement  of  the  parties  must  be  manifested  by  writing :  it 
cannot  rest  in  parol.^ 

1065.  Against  -whom  the  lien  exists.  —  The  lien  exists  to 
the  extent  of  the  purchase-money  against  the  purchaser  and  his 
heirs  ;  against  his  privies  in  estate,  and  against  subsequent  pur- 
chasers who  have  notice  of  the  non-payment  of  the  purchase- 
money  ;  against  those  who  take  a  conveyance  of  the  estate  with- 
out advancing  any  new  consideration,  so  that  they  are  not,  within 
the  meaning  of  the  rule  of  equity,  purchasers  for  value;  and 
against  voluntary  assignees.  The  lien  is  sustained  against  the 
vendee's  heirs,  because,  if  it  was  against  conscience  that  he  him- 
self should  have  the  land  without  paying  for  it,  it  is  equally 
against  conscience  that  his  heirs  should  be  allowed  to  hold  it.^ 

1066.  The  debt  secured  by  the  lien.  —  It  covers  interest 
on  the  purchase-money  ;  *  but  it  does  not  give  the  vendor  any 
claim  to  the  profits  of  the  land.^  If  the  vendor  has  been  in  re- 
ceipt of  the  rents  under  an  agreement  that  he  should  collect  and 

1  Gallagher  v.  Mars,  50  Cal.  23.  or  incumbrancer  in  good  faith.     Civil 

2  Stringfellow  v.  Ivie,  73  Ala.  209.       Code,  §  2048. 

^  Bayley  v.  Greenleaf,  7  Wheat.  46;  *  Succession  of  Richardson,  10  La. 

Cole  V.  Scot,  2  Wash.  (Va.)  141 ;  Shir-  Ann.  616.     But  not  a  subsequent  note 

ley  V.  Sugar  Refinery,  2  Edw.  (N.  Y.)  given  for  unpaid  interest.     Fietsam  v. 

505;  Warner  v.  Van  Alstyne,  3  Paige  Kropp,  6  Bradw.  (111.),  144. 

(N.  Y.),  513.  6  Little  v.  Brown,  2  Leigh  (Va.), 

In  California,  by  statute,  the  lien  353;  Hall  v.  Scovel,  10  N.  Bank.  R. 

is   valid   against   every  one   claiming  295. 
under  the  debtor,  except  a  purchaser 
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apply  them  to  the  debt,  his  right  to  them  will  cease  upon  the 
vendee's  bankruptcy. ^ 

The  lien  cannot  be  extended  to  any  other  indebtedness  of  the 
vendee  arising  from  other  transactions.^  When  a  note  is  given 
in  part  for  purchase-money  and  in  part  for  other  consideration, 
it  may  be  enforced  as  a  lien  for  the  part  representing  the  unpaid 
price  of  the  land,  if  it  can  be  shown  precisely  what  part  of  it 
was  for  that  consideration.^ 

1067.  In  whose  favor  the  lien  exists.  —  The  lien  does  not 
arise  in  favor  of  one  who  advances  money  to  the  vendee  at  his  re- 
quest for  the  payment  of  part  of  the  purchase-money  due  the  ven- 
dor,* though  he  takes  a  note  which  recites  a  lien  upon  the  land.^ 

It  arises  also  upon  the  sale  and  conveyance  by  one  partner  to 
his  copartner  of  his  interest  in  copartnership  lands,  except  as 
against  the  rights  of  copartnership  creditors.^  It  exists  for  the 
amount  of  money  allowed  as  owelty  in  partition.  It  becomes  a 
valid  charge  upon  the  purpart,  on  account  of  which  it  is  granted, 
so  soon  as  the  partition  is  made  final  by  the  decree.^ 

The  lien  arises  upon  an  exchange  of  lands  in  favor  of  the 
grantor  to  whom  a  sum  of  money  is  payable  for  the  excess  in 
value  of  the  lands  conveyed  by  him.^ 

By  some  courts  it  is  held  that  although  the  parties  have  fixed 
no  price  upon  land  taken  in  exchange,  yet,  upon  a  failure  of  the 
title,  the  value  of  the  land  may  be  ascertained,  and  a  lien  will  be 
enforced  for  such  value  upon  the  land  conveyed  by  the  vendor 
who  received  the  worthless  lands.^ 

1068.  It  arises  in  favor  of  one  tenant  in  common  upon  a 
sale  of  land,  for  a  specified  consideration  payable   to  each ;  i" 

1  Hall  V.  Soovel,  10  Nat.  Bank.  R.  «  Bryant  v.  Stephens,  58  Ala.  636; 
295.  Louisiana  Nat.   Bank   v.   Knapp,   61 

2  Kefeld  v.  Ferrell,  30  Ark.  465.  Miss.  485;  Drinkwater  v.  Moreman, 
8  Swain  v.  Cato,  34  Tex.  395;  Rus-     61    Ga.    395;  Pratt  v.  Clark,  57  Mo. 

sell  V.  McCormick,  45  Ala.  587;  and  189;  Dawson  v.  Girard  Life  Ins.  Co. 

see  Harris   v.   Hanks,   25   Ark.  510;  27  Minn.  411;   MoDole  v.  Purdy,  23 

Hicks  w.  Morris,  57  Tex.  658.  Iowa,   277;    Claybrooks   v.  Kelly,   61 

*  Chapman  v.  Abrahams,  61    Ala.  Tex.  634;  Bennett  u.  Shipley,  82  Mo. 

108.  448. 

6  Grayu.  Baird,4  Lea(Tenn.),  212.  »  white    v.   Street   (Tex.),   2    So. 

8  Reese  v.  Kinkead,  18  Nev.  126.  West.  Rep.  529. 

^  Baltimore  &  Ohio  R.  R.   Co.  v.  i»  Bank  v.  Bradley,  15  Lea  (Tenn.), 

Trimble,  51  Md.  99.  279. 
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§  1069.]         grantor's  OB  vendor's  implied  lien. 

and  if  all  the  grantors  but  one  have  been  paid,  and  a  part  of  the 
land  sold  by  the  grantee,  the  other  grantor  may  enforce  his  lien 
upon  the  remaining  land.^ 

1069.  Subject-matter  of  the  lien.  —  It  has  been  held  that 
this  lien  may  arise  upon  the  sale  of  a  mere  equitable  interest.^ 
The  lien  may  exist  in  favor  of  an  equitable  owner.  Thus  a 
person  who  has  purchased  and  paid  for  real  estate,  and  has  a 
right  to  a  deed  in  his  own  name,  upon  selling  and  conveying 
it  to  a  purchaser  before  obtaining*  the  legal  title,  has  a  right  in 
equity  to  a  vendor's  lien  for  the  purchase-money .^ 

The  lien  on  an  equitable  title  may  no  doubt  be  more  uncer- 
tain, by  reason  of  the  danger  that  bona  fide  purchasers  from  the 
legal  bolder  may  intervene  and  destroy  it.  But,  subject  to  that 
risk,  it  may  be  upheld.* 

The  vendor  of  a  leasehold  interest  in  real  estate  has  an  im- 
plied lien  to  secure  the  payment  of  the  purchase-money.^ 

It  is  held  to  apply  to  sales  made  under  process  of  law  as  well 
as  to  voluntary  sales.^ 

The  lien  is  necessarily  confined  to  the  particular  tract  of  land 
for  the  purchase  of  which  the  debt  arose.'' 

A  married  woman's  separate  real  estate  can  be  affected  or 
charged  by  a  vendor's  lien.^ 

The  widow's  right  to  dower  in  the  estate  is  subject  to  the  lien 
for  the  purchase-money.® 

1  Hoskins  v.  Rowe,  61  Iowa,  180;  (Tenn.)  621 ;  Bratt  v.  Bratt,  21  Md. 
Norman  v.  Harrington,  62  Ala.  107.  578  ;  Turkes  v.  Reis,  14  Abb.  N.  C. 

2  Warren  v.  Fenn,  28  Barb.  (N.  Y.)  (N.  Y.)  26;  Cole  v.  Smitb,  24  W.  Va. 
333 ;  Logwood  v.  Robertson,  62  Ala.  287,  290.  Contra,  on  the  ground  that 
523;  Ortmann  v.  Plummer,  52  Mich,  a  lease  for  a  term  of  years  is  personal 
76  ;  Johns  v.  Sewell,  33  Ind.  1 ;  Fleece  property.  Cade  v.  Brownlee,  15  Ind. 
V.  O'Rear,  83  Ind.  200.  369. 

2  Loomis  V.  Davenport  &  St.  Paul  «  Mims  v.  Macon  &  W.  R.  R.  Co.  3 

R.  R.  Co.  3  McCrary,  489  ;  Carey  v.  Ga.  333,  342;  Buford  v.  McCormick, 

Boyle,  53  Wis.  574;  S.  C.  56  lb.  145  ;  57  Ala.  428. 

S.  C.  21  Am.  Law  Reg.  208  ;  Fleece  ^  Fietsam  v.  Kropp,  6  Bradw.  (111.) 

V.  O'Rear,  supra;  Dwenger  v.  Bran-  144. 

igan,   95  Ind.   221  ;  Jones  v.  Parker,  ^  §  1115;  Weinberg  v.  Rempe,  15 

51  Wis.  218;  Poe  v.  Paxton,  26  W.  W.  Va.  829,   831;    Jackson   v.   Rut- 

Va.  607.  ledge,  3   Lea  (Tenn.),   626;  Kent  v. 

*  Ortmann   v.   Plummer,  52  Mich.  Gerhard,  12   R.  I.  92  ;  Ogle  v.  Ogle, 

76,  per  Campbell,  J.  41  Ohio  St.  359. 

^  Richardson  u.  Bowman,  40  Miss.  '  Fisher   v.   Johnson,   5   Ind.   492; 

782;    Choate    v.    Tighe,    10    Heisk.  Boyd  u.  Martin,  9  Heisk.  (Tenn.)  382; 
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ITS   NATURE   AND   EXTENT.  [§  1070. 

The  right  of  homestead  is  also  subject  to  the  lien.^ 

1070.  The  lien  arises  as  well  under  sales  made  by  order  of 
court,^  and  sales  by  executors,  administrators,  guardians,  or 
mortgagees  upon  credit.^  In  Mississippi  a  special  lien  for  pur- 
chase-money is  given  on  property  sold  by  guardians  and  by 
representatives  of  deceased  persons.  It  provides  that  the  prop- 
erty shall  be  liable  for  the  payment  of  the  purchase-money,  as  if 
a  mortgage  had  been  executed  by  the  purchaser,  and  had  been 
duly  registered.*  The  lien  exists  from  the  time  of  sale  and  is 
superior  to  a  judgment  lien.  In  saying  that  there  shall  be  a 
lien  as  if  a  mortgage  had  been  given,  the  statute  designates  the 
manner  in  which  the  lien  may  be  enforced.®  In  Texas  it  is  pro- 
vided that  all  notes  executed  for  the  purchase- money  of  real 
estate  sold  for  a  decedent's  estate,  or  the  estate  of  a  minor,  shall 
hold  the  vendor's  lien  against  all  persons  having  notice,  express 
or  implied.^ 

But  if  a  statute  provides  for  the  sale  of  an  infant's  land  upon 
an  independent  collateral  security  for  the  purchase-money,  such 
as  a  bond  with  sureties,  there  is  no  lien  upon  the  land  in  case  the 
bond  proves  to  be  worthless.  The  taking  of  such  security  in 
ordinary  private  sales  is  a  waiver  by  implication  of  the  lien.  It 
is  only  by  analogy  to  cases  of  private  contract  that  the  ven- 
dor's lien  can  be  invoked  as  applicable  to  judicial  sales,  and 
the  same  analogy  governs  in  relation  to  the  waiver  of  the  lien.'' 
When  land  is  sold  under  a  decree  of  court  which  could  not 
have  been  rendered  or  confirmed  except  upon  payment  of  the 
purchase -money,  the  lien  is  extinguished,  and  cannot  be  re- 
vived.^ 

Martin  v.  Smith,  25  W.  Va.  579,  580;  »  Ferguson  v.   Shepherd,  58  Miss. 

Nutter  V.  Fouch,  86  Ind.  451  ;  Noyes  804;  Tooley   v.    Gridley,   3    S.  &  M. 

V.  Kramer,  54  Iowa,  22.  (Miss.)  493,  517;  Barrett  v.  Lewis,  106 

"  McHendry  v.  Reilly,  13  Cal.  75;  Ind.  120;  Wright  u.  Heffner,  57  Tex. 

Bradley  v.  Curtis,  79  Ky.  327  ;  Clay-  518;  overruling  Autrey  v.  Whitmore, 

brooks  V.  Kelly,  61  Tex.  634.  31  Tex.  623,  627. 

If  the  lien  covers  homestead  lands  ^  Hutch.  Code,  675,  §  3  ;  R.  Code 

and  other  lands  as  well,  the  court  may  1880,  §§  2048,  2115. 

direct  a  sale  of  such  other  lands  be-  ^  Walker  v.  Fuqua,  24  Miss.  640. 

fore  allowing  a  resort  to  the  home-  ^  R.  S.  1877,    pp.  308,   380;    Acts 

stead  lands.     Carey  v.  Boyle,  56  Wis.  2095,  2599. 

145.  '  Tate  v.  Bush,  62  Miss.  145. 

2  Alabama     Code    1876,    §    2468;  '  Sims  v.  Sampey,  64  Ala.  230;  S. 

Stabler  v.  Spencer,  64  Ala.  496.  C.  68  Ala.  588. 
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§  1071.]         grantor's  or  vendor's  implied  lien. 

1071.  For  unliquidated  claim.  —  The  lien  does  not  exist  as  a 
security  for  an  unliquidated  and  uncertain  demand ;  ^  as,  for  in- 
stance, an  obligation  to  support  the  vendor  for  life,^  or  to  assume 
and  pay  the  debt  of  another,^  or  to  deliver  a  certain  quantity  of 
cotton.*  It  may  be  said,  too,  that  when  the  sale  is  not  made  for 
a  sum  of  money,  but  in  consideration  of  a  covenant  or  agreement 
to  do  certain  things,  the  covenant  or  agreement  is  then  itself  the 
consideration,  and  in  obtaining  the  covenant  or  agreement  the 
vendor  has  been  paid  all  he  contracted  for.^  And  so,  if  other 
property  be  taken  in  exchange,  tbe  title  of  which  is  covenanted 
by  the  vendee,  it  is  considered  that  the  vendor  has  evinced  an 
intention  to  rely  upon  that  remedy,  and  has  waived  his  lien.^  A 
note  payable  in  certificates  of  indebtedness  is  secured  by  the  lien 
the  same  as  if  it  were  payable  in  money.' 

If,  however,  the  land  be  sold  for  a  price  or  consideration  in 
money,  which  it  is  agreed  may  be  paid  in  the  note  of  a  third 
person,  or  in  personal  services,  the  lien  exists  and  may  be  en- 
forced, if  the  note  is  not  delivered  or  the  services  rendered.^ 

The  covenant  or  agreement  of  a  purchaser  of  land  to  do  speci- 
fied acts,  as  part  consideration  for  the  conveyance,  creates  no 
lien  on  the  land  for  its  performance.  The  covenant  or  agree- 
ment is  the  consideration  for  which  the  vendor  contracted,  and 
having  received  that,  he  has  been  paid.  Thus,  a  covenant  or 
^  agreement  to  erect  buildings  on  the  land  creates  no  lien  on  it 

1  Payne  v.  Avery,  21  Mich.  524;  434;  Arlin  o.  Brown,  44  N.  H.  102; 
Hiscocku.  Norton,  42  Mich.  320;  Pat-  Brawley  v.  Catron,  8  Leigh  (Va.), 
tersou  V.  Edwards,  29  Miss.  67:  Sears  522  ;  McKillip  v.  McKillip,  8  Barb. 
V.  Smith,  2  Mich.  243;  Vandoren  v.  (N.  Y.)  552;  Chase  u.  Peck,  21  N.  Y. 
Todd,  2  Green  (N.  J.)  Ch.  397;  Har-  581. 

ris   V.  Hanie,   37   Ark.  348.     Contra,  »  Chapman  v.  Beardsley,  31  Conn. 

Jordan  v.  Wimer,  45  Iowa,  65.  115. 

In  an  Iowa  case  the  lien  was  allowed  *  Harris  v.  Hanie,  37  Ark.  348. 

and  enforced  in  an  exchange  of  lands,  6  Buokland   v.   Pocknell,    13    Sim. 

for  a  deficiency  in  the  value  of  the  406;  Dixon  v.  Gayfere,  17  Beav.  421; 

lands  taken  in  exchange,  on  account  21  lb.   118  ;  Parrott  v.   Sweetland,  3 

of  the  fraudulent  representations   of  Mylne  &  K.  655. 

the  other  party ;  McDole  w.  Purdy,  23  «  Hare  v.  Van   Deusen,   32   Barb. 

Iowa,  277;  and  in  a  case  before  the  (N.  Y.)   92;  Coit  v.  Fougera,  36  lb. 

Supreme   Court   of  New   York,  land  195. 

having  been   sold  to  a  corporation  to  '  Deason  v.  Taylor,  53  Miss.  697. 

be  paid  for  in  its  stock,  upon  failure  to  ^  Young  v.   Harris,  36    Ark.   162; 

deliver  the  stock  the  lien  was  estab-  Winters   v.   Fain  (Ark.),  1  So.  West, 

lished.     Dubois  v.  Hull,  43  Barb.  26.  Rep.  71 1. 

2  Camp  V.  Gifford,  67  Barb.  (N.  Y.) 
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ITS  NATURE  AND  EXTENT.  [§  1072. 

for  the  performance  of  the  covenant  or  agreement.^  If  the 
vendor  has  conveyed  the  land,  his  remedy  is  in  an  action  for 
damages  for  breach  of  the  covenant ;  but  if  he  has  not  conveyed 
the  land,  he  may  of  course  refuse  to  execute  a  conveyance. 

And  so,  if  the  purchase  price  of  one  parcel  of  land  be  so 
blended  in  a  mortgage  with  that  of  another  that  it  cannot  be 
separated,  no  lien  beyond  the  mortgage  can  be  enforced.^  If 
land  upon  which  the  parties  fix  no  price  be  exchanged,  through 
the  purchaser's  fraud,  for  worthless  promissory  notes  of  third 
persons,  no  right  to  a  vendor's  lien  exists.^  If  the  price  be  pay- 
able in  some  commodity  other  than  money,  though  the  price  be 
fixed  at  a  certain  sum  in  money,  the  lien  is  lost.*  The  lien  can 
only  arise  upon  a  sale  of  land.  It  does  not  exist  for  advances  or 
services  rendered  the  grantee  by  the  grantor.^ 

1072.  If  land  and  personal  property  be  sold  together, 
under  an  entire  contract  for  a  gross  price,  and  in  the  sale  there 
is  no  agreement  of  the  parties  determining  what  part  of  the  price 
is  for  the  laud  and  what  part  for  the  personal  property,  the 
presumption  is  that  the  vendor  did  not  look  to  the  land  for  pay- 
ment, but  relied  exclusively  on  the  personal  responsibility  of 
the  vendee.^ 

As  to  the  subject-matter  of  the  lien,  it  may  be  said  in  general 
that  it  attaches  to  the  vendor's  interest  in  the  realty,  what- 
ever this  interest  may  be ;  but  the  lien  does  not  attach  to 
anything  that  is  severed  from  the  realty,  so  that  it  becomes  a 
chattel  interest.  Thus,  if  the  owner  of  land  sells  and  conveys  to 
another  all  the  coal,  iron-ore,  or  other  mineral  in  or  under  the 
land,  with  a  license  to  dig  and  remove  the  same,  the  purchaser 
stipulating  to  pay  a  certain  price  per  ton  for  the  mineral,  pay- 

1  McDonald  v.  Elyton  Land  Co.  78  ^  Ortmann  v.  Plummer,  52  Mich. 

Ala.  382.  76. 

In  a  recent  case,  however,  in  Mis-  '  Himes  v.  Langley,  85  Ind.  77. 

souri,  where  a  purchaser,  as   a  part  *  Hazeltine  v.  Moore,   21   Hun  (N. 

consideration  for  the  land,  had  stipu-  Y.),  355 ;  Fisk  v.  Potter,  2  Abb.  App. 

lated  to  indemnify  the  vendor  against  Deo.  138;  iS.  C.  2  Keyes,  64. 

all  claims  arising  out  of  a  contract  for  ^  O'  Connor  v.   Smith,  40  Ohio  St. 

a  lien  of  the  land  made  by  the  vendor,  214. 

and  a  judgment  was  recovered  against  '  Stringfellow  v.  Ivie,  73  Ala.  209; 

him,  it  was  held  that  he  might  enforce  McCandlish  v.  Keen,  13  Gratt.  (Va.) 

a  lien  for  the  amount.     Williams  v.  615.     See,  however,  Cole  v.  Smith,  24 

Crow,  84  Mo.  298.     See,  also,  Elliott  W.   Va.   287;    Clarke   v.   Curtis,    11 

V.  Platter,  43  Ohio  St.  198.  Leigh  (Va.),  559. 
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§  1073.]  grantor's  or  vendor's  implied  lien. 

able  quarterly,  the  grantor  has  an  implied  lien  on  the  coal  and 
mineral  not  mined  and  removed  for  the  purchase-money,  which 
he  may  enforce  by  a  sale  of  the  coal  and  mineral  not  mined  and 
remoTed.  In  such  case  the  amount  of  the  purchase-money,  for 
which  the  lien  may  be  enforced,  is  determined  by  the  amount  of 
the  coal  or  other  mineral  mined  and  removed  from  the  land,  and 
not  paid  for  in  accordance  with  the  contract  at  the  time  it  is 
sought  to  enforce  the  lien.^  But  the  lien  does  not  attach  to  the 
coal  or  mineral  mined  and  removed  from  the  land,  because  such 
coal  or  mineral  has  by  severance  become  personal  property.^ 
The  lien  attaches  to  the  land  alone,  and  not  to  the  rents  and 
profits  of  the  land.^  A  sale  of  standing  timber  to  be  cut  within 
a  limited  time  is  a  sale  of  an  interest  in  the  land,  and  the  vendor 
has  a  lien  for  the  unpaid  purchase-money.* 

II.    Eow  Defeated  or   Waived. 

1073.  It  may  be  shown  by  parol  evidence  that  a  bond 
or  note  taken  for  the  purchase-money  was  accepted  in  full 
discharge  of  the  price  of  the  land.  "  It  is  the  vendor,"  says  Sir 
John  Leach,^  "  who  in  the  first  place  attempts  to  raise  an  equity 
against  the  allegation  of  the  deed ;  and  if  the  vendor  be  per- 
mitted to  repel  the  effect  of  the  deed  by  showing  that  the  price 
was  not  paid,  it  must  necessarily  follow  that  the  vendee  must  be 
at  liberty  to  disclose  the  whole  truth,  and  to  explain  the  reason 
why  that  payment  was  not  made."  Parol  evidence  in  such  case 
does  not  vary  or  contradict  any  writing,  as  the  lien  does  not  exist 
by  writing,  and  no  writing  is  required  to  release  it.  Any  act  or 
declaration  of  the  vendor  which  shows  that  he  does  not  rely 
upon  his  lien  now,  or  that  he  never  relied  upon  it,  or  that  he 
has  abandoned  the  lien,  will  prevent  its  being  established.  Thus, 
where  a  father  had  conveyed  land  to  his  son,  taking  his  notes  for 
the  price,  and  afterwards  declared  that  he  did  not  intend  to  col- 
lect the  notes,  it  was  held  that  such  declaration  clearly  showed 
he  did  not  intend  to  rely  upon  the  lien  or  to  enforce  it,  and 
consequently  his  representatives,  after  his  decease,  were  not 
allowed  to  enforce  it.^ 

1  Manning  v.  Frazier,  96  111.  279.  '  In   Winter  v.  Anson,   1    S.  &  S. 

2  Manning  v.  Frazier,  supra.  434 ;  and  see  Perry  v.  Grant,  10  R.  I. 
8  Wilson  V.  Ewing,  79  Ky.  549.  ,  334;  Doolittle  v.  Jenkins,  55  111.  400; 
^  Summers  v.  Cook,  28  Grant  Ch.  Kirkham  k.  Boston,  67  111.  599. 

179.  «  Moshier  v.  Meek,  80  111.  79. 
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HOW   DEFEATED   OR   WAIVED.  [§  1074. 

1074.  But  ordinarily  the  lien  is  not  waived  by  taking  a 
note  or  bond  or  other  personal  obligation  of  the  purchaser  alone, 
for  the  amount  of  the  unpaid  purchase-money.^  The  taking  of 
such  written  evidence  of  the  debt  does  not  by  itself  show  an 
intention  to  rely  exclusively  upon  the  purchaser's  credit.  Nor 
does  the  fact  that  the  time  of  payment  is  by  such  obligation 
postponed  aiifect  the  lien,  even  if  postponed  during  the  lifetime 
of  the  vendor.^  Nor  is  the  lien  waived  or  lost,  as  between  the 
parties,  by  making  the  note  for  the  purchase-money  payable  to  a 
third  person  by  the  vendor's  direction.^  Nor  is  it  lost  in  such 
case  by  the  surrender  of  the  original  note  to  the  vendee,  and  the 
taking  of  a  new  note  in  its  stead.*  But  when  it  appears  that  the 
bond  or  note  is  all  that  the  vendor  intended  to  receive  for  the 
conveyance  made  by  him,  and  that  such  personal  security  was 
substituted  for  the  purchase-money,  there  is  no  lien.^  The  fact 
that  the  note  or  bond  is  received  expressly  in  consideration  of 
the  conveyance,  and  in  full  satisfaction  for  it,  may  appear  by  the 
deed  of  conveyance,^  or  by  a  separate  writing,''  or  from  the  cir- 
cumstances of  the  case.^ 

The  intention  to  waive  the  lien,  when  only  the  personal  obli- 
gation of  the  vendee  is  taken  for  the  purchase-money,  may  be 

1  Mackreth  v.  Symmons,  15  Ves.  Harper,  25  Ala.  337  ;  Plowman  v. 
329;  Manly  v.  Slason,  21  Vt.  271.  Riddle,  14  Ala.  169;  Baum  v.  Grigs- 
New  York:    White  v.  Williams,  1  by,  21  Cal.  172. 

Paige,  502;  Garson  v.  Green,  1  Jolins.  The  rule  applies  equally  to  a  check 

Ch.  308;  Warren  v.  Fenn,  28  Barb,  or  draft.     Honore  u.  Bakewell,  supra ; 

(N.  Y.)  333.     New  Jersey  :  Corlies  Madden  v.  Barnes,  45  Wis.  135  ;  S.  C. 

V.  Rowland,  26  N.  J.  Eq.  311 ;  Brin-  7  Reporter,  64.    Or  certificate  of  de- 

kerhoff  v.  Vansciven,  3  Green  Ch.  251.  posit.     Mims  v.  Macon  &  W.  R.   R. 

Maryland  :  Dance  v.  Dance,  56  Md.  Co.  3  Ga.  333. 

433  ;    Schwarz  v.  Stein,  29  Md.  112  ;  ^  Winter  v.  Anson,  3  Russ.  488,  re- 
Hurley  V.  Hollyday,  35  Md.  469,  472 ;  versing  S.  C.  1  S.  &  S.  434  ;  Redford 
Andrews    v.    Scotton,   2   Bland,   629.  v.  Gibson,  12  Leigh  (Va.),  332,  347. 
Other  States :   Evans  v.  Goodlet,  1  '  Joiner  v.  Perkins,  59  Tex.  300. 
Blackf.  (Indx)  246  ;  Aldridge  v.  Dunn,  *  Joiner  v.  Perkins,  supra. 
7  lb.  249  ;  Denny  v.  Steakly,  2  Heisk.  «  Dixon  v.  Gay  fere,   17  Beav.  421; 
(Tenn.)    156;    Taylor   v.    Hunter,   5  21   lb.  118;    Keith  f.  Wolf,  5  Bush 
Humph.  (Tenn.)  569;  Clark  v.  Hunt,  (Ky.),  646. 

3  J.  J.  Marsh.  (Ky.)  553,  558  ;  Thorn-  "  Clarke  v.  Royle,  3  Sim.  499;  Buck- 
ton  V.  Knox,   6  B.   Mon.   (Ky.)    74;  land  u.  Pocknell,  13  Sim.  406. 
Honore  v.  Bakewell,  lb.  67  ;  Christian  '  Dixon  v.  Gayfere,  supra. 
V.  Austin,  36  Tex.  540 ;  Pinchain  v.  ^  Jersey  v.  Briton  Ferry  Floating 
CoUard,    13   Tex.    333  ;    Walker    v.  Dock  Co.  L.  R.  7  Eq.  409. 
Struve,    70   Ala.    167  ;    Bradford   v. 
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§  1074.J         grantor's  or  vendor's  implied  lien. 

shown  by  an  express  agreement  of  the  parties,  or  by  any  expres- 
sions inconsistent  with  an  intention  to  continue  it.^ 

A  lien  upon  land  conveyed  to  a  married  woman,  and  partly 
paid  for  by  her  out  of  her  own  funds,  has  been  regarded  as  waived 
by  taking  the  husband's  note  for  the  balance.^  But  if  the  con- 
veyance be  to  the  husband  in  trust  for  the  wife,  the  taking  of 
the  husband's  note  for  the  purchase-money  is  no  waiver  of  the 
lien.  In  such  case  the  husband  is  not  a  stranger  to  the  pur- 
chaser.3  ^n^  so  if  the  purchase  be  made  by  the  husband,  but 
at  his  request  the  deed  be  made  to  his  wife,  and  he  pays  part  of 
the  purchase-money  and  gives  his  note  for  the  balance,  the  hus- 
band is  regarded  in  equity  as  the  real  purchaser,  and  the  accept- 
ance of  his  note  raises  no  inference  of  an  intention  to  waive  the 
lien.* 


1  Winter  v.  Anson,  1  S.  &  S.  434, 
445  ;  Ex  parte  Parkes,  1  G.  &  J.  228 
McCarty   v.   Williams,    69   Ala.   174 
Williams  v.   McCarty,    74  Ala.  295 
ZoU  V.  Carnahan,  83  Mo.  35. 

In  Iowa  it  is  provided  by  statute 
that  no  vendor's  lien  for  unpaid  pur- 
chase-money shall  be  recognized  or 
enforced  in  any  court  of  law  or  equity, 
after  a  conveyance  by  the  vendee,  un- 
less such  lien  is  reserved  by  convey- 
ance, mortgage,  or  other  instruments 
duly  acknowledged  and  recorded,  or 
unless  such  conveyance  by  the  vendee 
is  made  after  suit  brought  by  the  ven- 
dor, his  executors  or  assigns,  to  en- 
force such  lien.  Sect.  1940,  Rev.  of 
1873  and  1880  ;  Rotch  v.  Hussey,  52 
Iowa.  694;  Dean  v.  Scott,  67  Iowa, 
233.  But  it  is  held  that  a  mortgage  is 
not  such  a  conveyance  as  will  deprive 
a  vendor  of  alien  for  purchase-money; 
but  the  lien  attaches  to  the  vendee's 
equity  of  redemption.  Tinsley  v. 
Tinsley,  52  Iowa,  14.  Nor  is  a  con- 
tract for  the  sale  of  land  such  a  con- 
veyance. Noyes  v.  Kramer,  54  Iowa, 
22;  Shropshire  v.  Lyle,  31  Fed.  Rep. 
694 ;   G.  S.  1883,  ch.  63,  art.  1,  §  24. 

In  Kentucky  it  is  provided  that 
when  any   real  estate   shall   be   con- 
veyed, and  the  consideration,  or  any 
16 


part  thereof,  remains  unpaid,  the 
grantor  shall  not  have  a  lien  for  the 
same  against  bond  fide  creditors  and 
purchasers,  unless  it  is  stated  in  the 
deed  what  part  of  the  consideration 
remains  unpaid.  G.  S.  1873,  p.  589, 
§  24.  As  to  what  is  a  sufficient  reser- 
vation under  this  provision,  see  Keith 
V.  Wolf,  5  Bush,  646  ;  Ledford  i;. 
Smith,  6  lb.  129,  when,  by  mistake, 
reservation  was  not  made  ;  Phillips  v. 
Skinner,  6  Bush,  662.  Notice  to  the 
purchaser  in  any  other  way,  that  the 
purchase-money  is  not  paid,  will  not 
affect  him.  Chapman  v.  Stockwell, 
18  B.  Mon.  650.  The  amount  must 
be  expressly  stated.  Taylor  v.  Ford, 
1  Bush,  44  ;  Maupin  w.  McCormick,  2 
Bush,  206;  Gritton  v.  McDonald,  3 
Met.  252;  Cottman  v.  Martin,  1  lb. 
563.  A  covenant  to  pay  all  the  ven- 
dor's debts,  the  amount  of  which  is 
not  stated,  is  not  a  sufficient  reserva- 
tion.    Long  V.  Burke,  2  Bush,  90. 

2  Cowl  V.  Varnum,  37  111.  181;  An- 
drus  V.  Coleman,  82  111.  26. 

8  Richardson  v.  Green,  46  Ark. 
267. 

*  Hunt  V.  Marsh,  80  Mo.  396;  Dav- 
enport u.  Murray,  68  Mo.  198;  Pratt 
V.  Eaton,  65  Mo.  157;  Williams  v. 
Crow,  84  Mo.  298. 


HOW  DEFEATED   OR   WAIVED.  [§§  1075,  1076. 

1075.  The  lien  is  not  waived  by  any  acknowledgment  of 
the  receipt  of  the  consideration,  whether  that  be  contained  in 
the  body  of  the  deed,  or  on  the  back  of  it,  or  in  a  separate  in- 
strument.i  One  purchasing  from  the  vendee,  finding  a  recital  of 
payment  of  the  consideration  in  the  deed,  may  well  infer  that  it 
has  in  fact  been  paid ;  but  if  he  knows  to  the  contrary,  the  ac- 
knowledgment does  not  protect  him.  Evidence  that  it  was  not 
paid  may  be  given,  and  then  notice  of  this  fact  to  the  purchaser 
may  be  brought  home  to  him.^  But  the  recital  of  payment  is 
primd  facie  evidence  of  it,  which  the  vendor  must  explain  or 
disprove  when  he  seeks  to  enforce  his  lien.  So,  also,  the  recital 
of  a  particular  consideration  is  primd  facie  evidence  that  such 
was  the  real  consideration,  so  that  a  recital  of  a  money  consider- 
ation casts  upon  the  purchaser  the  burden  of  showing  that  some- 
thing other  than  money  was  agreed  to  be  taken  in  payment.^ 
Parol  evidence  may  be  given  on  the  part  of  the  vendee  as  well 
as  on  the  part  of  the  vendor  of  the  real  transaction.  The  vendor 
cannot  complain  that  such  evidence  contradicts  the  written  state- 
ment of  the  deed,  inasmuch  as  he  himself  first  sets  up  an  equity 
against  such  statement.* 

1076.  The  lien  is  defeated  by  a  conveyance  by  the  vendee 
to  one  who  purchases  for  value  in  good  faith,  without  notice  of 
the  lien.5  It  is  a  secret,  invisible  lien,  known  only  to  the  parties, 
and  to  those  to  whom  they  may  have  communicated  the  fact  of 

1  Mackreth  v.  Symmons,  15  Ves.  Adams  w.  Buchanan,  49  Mo.  64;  Poe 
329;  Cuney  v.  Bell,  34  Tex.  177;  Gil-  v.  Paxton,  26  W.  Ya.  607;  Moeller  v. 
man  v.  Brown,  1  Mason,  191,  214;  Holthaus,  12  Mo.  App.  526;  Dance 
Scott  V.  Orbison,  21  Ark.  202  ;  Hoi-  v.  Dance,  56  Md,  433 ;  McGonigal  v. 
man  v.  Patterson,  29  Ark.  357;  Slie-  Plummer,  30  Md.  422,  428;  Ringgold 
ratz  «.  Nicodemus,  7  Yerg.  (Tenn.)  9;  v.  Bryan,  3  Md.  Ch.  488;  Moshier  v. 
Tribble  v.  Oldham,  5  J.  J.  Marsh.  Meek,  80  111.  79;  Fisk  d.  Potter,  2  Abb. 
(Ky.)  137,  144.  App.  Dec.  (N.  Y.)  138,  per  Potter,  J.; 

2  Gordon  v.  Manning,  44  Miss.  756.     Bayley  v.  Greenleaf,  7  Wheat.  46,  in 
"  Kelly  w.  Karsner  (Ala.),  2  So.  Rep.     which  the  early  cases  are  examined, 

164;  Pique  ti.  Arendale,  71  Ala.  91.  and  the  dictum  of  Sugden,  that  pur- 

^  Winter   v.  Anson,  1   Sim.  &  St.  chasers  are  bound  although  they  had 

435,  445.  no  notice,  is  declared  not  to  be  justi- 

'  Cator  V.  Pemhroke,  1  Bro.   C.  C.  tied  or  supported.     Mr.  Justice  Pot- 

301;  Thurman  v.   Stoddard,  63  Ala.  ter,  in  the  New  York  case  cited  above, 

336;  Bankhead  v.  Owen,  60  Ala.  457  ;  says  of  the  doctrine  declared  by  Sug- 

Houston   V.    Stanton,    11    Ala.   412  ;  den,  that  it  had  never  been  held  by 

Hooper  u.  Strahan,  71   Ala.  75;  Bar-  any   court   of    authority    ■vrithin    the 

clifFw.  Lillie  (Ala.),  2   So.   Rep.  120;  limits  of  his  research. 
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§§  1077, 1078.]     grantor's  or  vendor's  implied  lien. 

its  existence.  "  To  the  world,"  says  Chief  Justice  Marshall,^ 
"  the  vendee  appears  to  hold  the  estate  divested  of  any  trust 
whatever;  and  credit  is  given  to  him  in  the  confidence  that  the 
property  is  his  own  in  equity  as  well  as  law.  A  vendor  relying 
upon  this  lien  ought  to  reduce  it  to  a  mortgage,  so  as  to  give 
notice  of  it  to  the  world.  If  he  does  not,  he  is  in  some  degree 
accessory  to  the  fraud  committed  on  the  public  by  an  act  which 
exhibits  the  vendee  as  the  complete  owner  of  an  estate  on  which 
he  claims  a  secret  lien.  It  would  seem  inconsistent  with  the 
principles  of  equity,  and  with  the  general  spirit  of  our  laws,  that 
such  a  lien  should  be  set  up  in  a  court  of  chancery,  to  the  exclu- 
sion of  bond  fide  creditors."  Moreover,  to  allow  this  latent  and 
unwritten  lien  to  prevail  against  purchasers  and  mortgagees  who 
in  good  faith  invest  their  money  upon  the  faith  of  an  unincum- 
bered title  of  record,  would  be  to  discredit  and  subvert  the  sys- 
tem of  registration,  which  in  this  country  is  universally  adopted 
as  the  evidence  and  safeguard  of  every  title.  The  fact  that  the 
sub-purchaser  acquired  title  by  a  quitclaim  deed  only,  is  imma- 
terial.^ 

But  a  purchaser  who  has  paid  nothing  is  not  regarded  as  a 
purchaser  in  law,  and  the  lien  will  prevail  against  him.^ 

1077.  A  purchaser  who  has  paid  part  of  the  consideration 
before  receiving  notice  of  the  vendor's  lien,  is  a  purchaser  to  the 
extent  of  the  consideration  paid,  and  is  protected  to  that  extent ; 
but,  as  to  the  unpaid  part  of  the  purchase-money,  the  lien  may 
be  enforced,  or  the  unpaid  purchase- money  must  be  applied 
towards  the  satisfaction  of  the  lien.* 

1078.  Even  a  purchaser  for  value  acquiring  an  equitable 
title  under  a  deed  technically  insufficient  to  convey  the  legal 
title,  because  the  officer  taking  the  acknowledgment  omitted  to 
subscribe  the  same,  has  equitable  rights  superior  in  merit  to  the 

^  Bayley  v.  Greenleaf,  7  Wheat.  46.  Loomis  v.  Davenport  &  St.  Paul  R. 

And  see  Woody  u.  Fislar,  55  Ind.  592  ;  R.    Co.  3  McCrary,  489;   Thomas  b. 

Moore   v.  Holcombe,  3  Leigh  (Va.),  Bridges,    73  Mo.  530;    Butterfield  v. 

697.  Okie,  36  N.  J.  Eq.  482;  Christopher 

2  Willingham  v.  Hardin,  75  Mo.  429 ;  v.  Christopher,  64  Md.  583. 
Moellerr.  Holthaus,  12  Mo.  App.  526.         *  Mitchell  v.  Dawson,  23  W.  Va. 

8  Tucker  v.  Hadley,  52  Miss.  414  ;  86;  Craft  v.  Russell,  67  Ala.  9;  Moore 

Beal   V.    Harrington,    116    111.    113;  u.  Holcombe,  3  Leigh  (Va.),  59  7,  606  ; 

Petry  v.  Ambrosher,    100   Ind.  510  ;  Brawley  v.  Catron,  8  lb.  522,  526. 
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HOW   DEFEATED   OR   WAIVED.  [§  1079. 

equity  of  the  vendor's  lien.  The  mere  fact  that  the  vendor's 
lien  is  the  elder  equity  is  not  sufficient  to  give  it  preference.^ 
It  is  only  when  the  equities  are  in  all  other  respects  equal  that 
priority  of  time  gives  the  better  equity.  A  purchaser's  equitable 
title,  though  junior  in  time,  is  superior  in  merit.  But  a  mere 
contract  by  the  vendee  for  the  sale  of  the  land  is  not  a  conveyance 
that  will  defeat  the  lien  of  the  vendor  for  the  purchase-money.^ 

The  lien  will  be  enforced  against  a  grantee  who  had  notice 
before  his  purchase  that  bis  grantor  had  not  paid  his  purchase- 
money.^ 

1079.  The  lien  is  defeated  by  the  grantee's  mortgage.  The 
grantor's  lien  having  no  validity  as  against  a  purchaser  in  good 
faith,  it  has  no  validity  against  one  who  takes  a  mortgage  as 
security  for  a  debt  contracted  at  the  time,  for  he  is  also  a  pur- 
chaser to  the  extent  of  his  mortgage.*  Even  an  equitable  mort- 
gage—  one,  for  instance,  arising  by  means  of  a  mere  contract 
for  a  mortgage,  and  nothing  more,  or  by  a  deposit  of  title-deeds, 
where,  as  in  England,  such  a  deposit  creates  an  equitable  mort- 
gage—  maybe  entitled  to  priority  over  the  lien,  although  the 
lien  be  prior  in  time.  In  contests  between  persons  having  only 
equitable  interests,  priority  of  time  is  the  ground  of  preference 
last  resorted  to,  or,  in  other  words,  only  when  their  equities  are 
in  all  other  respects  equal ;  and  the  circumstance  that  the  equi- 
table mortgagee  has  possession  of  the  title-deeds  has  been  held 
to  give  him  the  better  equity,  and  to  make  the  maxim,  Qui  prior 
est  tempore,  potior  est  jure,  inapplicable.^      An  assignee    of  a 

1  Hume  V.  Dixon,  37  Ohio  St.  66.       most  solemn  and  deliberate  manner, 

2  Noyes  v.  Kramer,  54  Iowa,  22.  both  in  the  body  and  by  a  receipt  in- 

*  Hawk  !).  Leverett,  71  Ga.  675.  dorsed,    that    the     whole    purchase- 

*  Short  V.  Battle,  52  Ala.  456 ;  money  had  been  duly  paid.  They 
Growning  v.  Behn,  10  B.  Mon.  (Ky.)  might  still  have  required  that  the 
383;  Bryant  v.  Stephens,  58  Ala.  636;  title-deeds  should  remain  in  their  eus- 
Harris  v.  Harlan,  14  Ind.  439;  Rich-  tody,  with  a  memorandum,  by  way  of 
ards  V.  McPherson,  74  Ind.  158 ;  equitable  mortgage,  as  a  security  for 
Bailey  v.  Tindall,  59  Tex.  540;  Foe  the  unpaid  purchase-money,  and  if 
V.  Paxton,  26  W.  Va.  607.  they  had   done   so,  they  would  have 

^  Rice  V.   Rice,    2   Drew.    73,   per  been   secure   against   any  subsequent 

Vice-Chancellor  Kindersley  :     "The  equitable  incumbrance ;  but  that  they 

vendors,  when  they  sold  the   estate,  did  not  choose  to  do,  and  the  deeds 

chose  to  leave  part  of  the  purchase-  were  delivered  to  the  purchaser.  Thus 

money  unpaid,  and  yet  executed  and  they  voluntarily  armed  the  purchaser 

delivered  to  the  purchaser  a  convey-  with  the  means  of  dealing  with  the 

ance,  by  which  they  declared,  in  the  estate  as  the  absolute,  legal,  and  equi- 
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mortgage,  who  took  it  without  notice  of  a  prior  lien  upon  the 
property  for  unpaid  purchase-money,  is  entitled  to  priority  over 
such  lien,  although  the  original  mortgagee  had  notice  of  such 
lien.^ 

A  lien  which  has  been  voluntarily  abandoned  cannot  be  again 
revived.^ 

But  the  lien  will  still  attach  to  the  equity  of  redemption  of 
the  vendee,  and  upon  a  foreclosure  of  the  mortgage  the  lien  may 
be  enforced  upon  the  surplus.^  If  the  mortgage  be  given  merely 
to  secure  a  preexisting  debt,  it  will  not  prevail  against  the  lien.* 
The  mortgagee  is  not  then  a  purchaser  in  good  faith  for  value. 

When  the  consideration  of  a  mortgage  is  in  part  a  debt  already 
due,  and  in  part  a  new  debt  created  at  the  date  of  the  mortgage, 
the  mortgage  will  be  protected  against  the  lien  only  as  to  the  new 
debt.5 

1080.  As  between  this  latent  lien  in  equity,  and  a  legal 
lien  by  mortgage  arising  at  the  same  time,  the  latter  will  pre- 
vail.8  Such  a  mortgage  may  attach  to  the  property  the  moment 
the  land  is  conveyed  to  the  mortgagee  :  as,  for  instance,  when  a 
railroad  company  has  executed  and  recorded  a  mortgage  of  all  its 
real  estate,  both  that  which  it  holds  at  the  time  and  that  which 
it  may  acquire  thereafter ;  it  is  well  settled  that  the  mortgage 

table  owner,  free  from  every  shadow         ^  Richards  v.  McPherson,  74  Ind. 

of  incumbrance  or  adverse  equity.    In  158;  Mattix  v.  Weand,  19  Ind.  151. 
truth,  it  cannot  be  said  that  the  pur-         '  Brown  v.  Porter,  2  Mich.  N.  P. 

chaser,  in  mortgaging  the  estate  by  12.     See  Arnold  v.  Patrick,  6  Paige 

the  deposit  of  the  deeds,  has  done  the  (N.  Y.),  319;  Tinsley  v.  Tinsley,  52 

vendors  any  wrong,  for  he  has  only  Iowa,  14. 

done  that  which  the  vendors  author-         *  Bailey  v.  Tindall,  supra ;  Chance 

ized  and  enabled  him  to  do.     The  de-  v.  McWhorter,  26  Ga.   315.     Other- 

fendant,  who  afterwards  took  a  mort-  wise  in  Tennessee  :   Sharp  u.  Ely,  9 

gage,   was  in  effect  invited  and  en-  Bax.  4. 

couraged  by  the  vendors  to  rely  on        ^  Pepper  v.  George,  51   Ala.  190. 

the  purchaser's  title.      They  had  in  In  this  case  the  court  held,  partly  with 

effect,  by  their  acts,  assured  the  mort-  reference  to  the  terms  of    a  statute, 

gagee  that,  as  far  as  they  were  con-  that  a  mortgage  given  in  security  of  a 

cerned,  the  mortgagor  had  an  absolute  preexisting   debt,  although  the   time 

indefeasible  title  both  at  law  and  in  of  payment  is  extended  and  a  pending 

equity.''     And  see  Wilson  v.  Keating,  suit  is  discontinued,  does  not  consti- 

4  De  G.  &  J.  588  ;  Bailey  v.  Tindall,  tute   the   mortgagee  a  purchaser  for 

59  Tex.  540.  value,  so  as  to  entitle  him  to  protec- 

^  Sprague  v.  Drew  (N.  J.),  6  Atl.  tion  against  an  outstanding  lien. 
Rep.  307  ;    Traphagen  v.  Hand,   36        «  Fisk  v.  Potter,  2  Abb.  App.  Dec. 

N.  J.  Eq.  384.  (N.  Y.)  138. 
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attaches  to  the  after-acquired  lands  as  soon  as  the  conveyance  is 
made  to  the  co^ipany.  The  mortgage  lien  is  preferred  to  the 
vendor's  lien  for  the  purchase-money  in  such  case.  Where  the 
conveyance  in  such  case  was  made  by  an  agent  of  the  company, 
who  knew  of  the  existence  of  tlae  mortgage,  there  was  a  further 
reason  for  rejecting  his  claim  of  a  lien,  as  against  the  mortgage.-^ 

It  is  admissible  to  show  by  parol  evidence  an  agreement  be- 
tween the  contracting  parties,  that  as  between  a  mortgage  and  a 
vendor's  lien  created  at  the  same  time  upon  the  same  land,  the 
vendor's  lien  shall  have  precedence,  and  shall  be  first  paid  out  of 
the  land.2 

The  grantor's  taking  a  mortgage  upon  the  same  property 
obviously  excludes  his  holding  a  lien  upon  it  at  the  same  time,* 
unless  the  circumstances  make  the  case  exceptional,  as  where  the 
mortgage  was  taken  as  the  result  of  proceedings  to  enforce  a  ven- 
dor's lien  after  the  giving  of  a  subsequent  mortgage  of  which  the 
mortgagee  was  not  aware  ;  *  and  if  a  mortgage  be  taken  upon  a 
part  of  the  estate  purchased,  the  inference  is  that  it  was  not  in- 
tended that  the  rest  of  it  should  be  affected  by  the  lien.^  If  the 
vendor  takes  the  purchaser's  mortgage  for  the  unpaid  purchase- 
money,  and  afterwards  returns  such  mortgage  in  exchange  for  a 

1  risk  V.  Potter,  2  Abb.  App.  Dec.  Savaore,  58  Mo.  248 ;  Morris  v.  Pate, 
(N.  Y.)  138.  31  Mo.  315.    But  still  it  is  a  matter  of 

2  Hill  V.  McLean,  10  Lea  (Tenn.),  intention.  Partridge  v.  Logan,  3  Mo. 
107.  App.  509. 

8  Gaylordu.Knapp,  15Hun(]Sr.Y.),  *  Ledos  v.  Kuptrian,  28  N.  J.  Eq. 

87;   Mattix  o.  Weand,   19  Ind.  151;  161. 

Camden  y.  Vail,  23  Cal.  633;  Little  d.  ^  Caper  v.  Spottiswoode,   Tamlyn, 

Brown,  2  Leigh  (Va.),  353  ;  Young  21 ;  Bond  v.  Kent,  2  Vern.  281 ;  Brown 

V.   Wood,    11    B.   Mon.    (Ky.)    123;  u.  Gilman,  4  Wheat.  255  ;  Phillips  «;. 

Shelby  v.  Perrin,  18  Tex.  515;  Escher  Saunderson,  1    Sm.  &  M.  (Miss.)   Ch. 

i>.  Simmons,  54  Iowa,  269;   Stuart  v.  462;    Fish  v.  Howland,  1  Paige  (N. 

Harrison,  52   Iowa,    511;    Sharp    v.  Y.),  20,  30;  Hadley  k.  Pickett,  25  Ind. 

Collins,    74    Mo.    266.     In    Pease   v.  450;    Haskell  u.  Scott,  56  Ind.  564 

Kelly,  3  Oreg.  417,  the  court  said  that  Dudley  u.  Dickson,  14  N.  J.  Eq.  252. 

both  liens  could  not  exist  at  the  same  But  when  the  purchase-money  does 

time,  and  that  the  mortgage  lien,  being  not  consist  of  one  entire  liability,  but 

the  more  definite  and  the  higher  secu-  of  several  distinct  liabilities,  accruing 

rity,  repelled  the  equitable  lien.     But  severally,  and  the  corresponding  liens 

contra,  Boos  v.  Ewin,  17   Ohio,  500;  are  not  divisible  merely,  but  are  es- 

Anketel  v.  Converse,  17  Ohio  St.  11  ;  sentially  divided  and  distinct,  it  has 

Stafford   V.   Van  Rensselaer,   9  Cow.  been  held  that  the  taking  of  security 

(N.   Y.)   316;    Wasson   v.  Davis,    34  for  one  lien  does  not  waive  another 

Tex.  159  ;  Irwin  v.   Garner,  50  Tex.  lien.  .  De   Forest  v.  Holum,  38  Wis. 

48;  S.  C.  7  Reporter,  479;  Linville  v.  516. 
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mortgage  made  to  such  purchaser  by  a  purchaser  from  him,  the 
vendor's  lien  does  not  attach  when  it  appears  that  the  last  pur- 
chaser had  already  given  a  mortgage  upon  the  property  when  the 
mortgage  to  the  vendor  was  executed.-'  But  a  vendor,  who  has 
been  induced  by  fraud  and  deceit  to  accept  a  foiged  mortgage 
upon  the  realty  to  secure  his  unpaid  purchase-money,  is  not  re- 
garded as  having  abandoned  his  equitable  lien.^ 

1081.  A  judgment  creditor  is  regarded  as  a  quasi  purchaser 
for  a  valuable  consideration,  and,  having  no  notice  of  the  lien,  his 
judgment  lien  is  sustained  against  the  lien  of  the  vendor.^  It 
has  even  been  held  that  the  lien  does  not  affect  the  rights  of  the 
vendee's  creditors  who  have  attached  the  land  without  notice 
of  it.* 

A  judgment  creditor  vrho  purchases  at  execution  sale,  and  has 
the  amount  of  his  bid  credited  on  the  execution,  may  be  con- 
sidered a  bond  fide  purchaser.^  This  is  an  exception  to  the  gen- 
eral rule  made  on  grounds  of  policy  and  expediency ;  for  a 
mortgagee  purchasing  at  a  foreclosure  sale  and  crediting  the  pre- 
existing debt,  for  which  the  mortgage  was  given,  for  the  amount 
of  his  bid,  paying  no  new  consideration,  takes  the  title  subject 
to  the  vendor's  lien.^ 

Where  the  lien  is  regarded  as  a  parol  trust  arising  by  impli- 
cation of  law,  although  it  is  within  the  meaning  of  a  statute  de- 
claring a  parol  trust  in  land  void  as  against  purchasers  and  cred- 
itors without  notice  ;  yet,  if  the  creditor  receives  notice  of  such 
lien  before  he  obtains  an  order  for  the  sale  of  the  land,  and  after- 
wards purchases  at  his  own  sale,  he  is  not  entitled  to  the  pro- 
tection of  the  statute,  but  the  vendor's  lien  prevails  against  his 
claim.^     And  so  a  purchaser  having  notice  of  the  lien  at  the 


1  Sharp  V.  Collins,  74  Mo.  266.  v.  Paxton,  26  W.  Va.  607;  Webb  v. 

2  Fouch  V.  Wilson,  60  Ind.  64.  Kobinson,  14  Ga.  216  ;  Gann  v.  Ches- 
8  Bayley  v.  Greenleaf,  7  Wheat.  46;  ter,  5  Yerg.  (Tenn.)  205. 

Hulett  V.  Whipple,  58  Barb.  (N.  Y.)  ^  Allen   v.  Loring,  34   Iowa,   499  ; 

224;  Taylor  v.  Baldwin,  10  lb.  626;  Porter   v.   Dubuque,    20    Iowa,   440; 

Cook  V.  Banker,  50  N.  Y.  655;  Rob-  Adams  v.  Buchanan,  49  Mo.  64. 

inson   v.    Williams,    22    N.   Y.   380  ;  «  Wallace  v.  Campbell,  54  Tex.  87, 

Cook  V.  Kraft,  3  Lans.  (N.  Y.)  512;  91;   Ellis  t;.  Singletary,  45   Tex.  27, 

Johnson   v.  Cawthorn,   1   Dev.  &  B.  40,  per  Roberts,  C.  J.     See,  however, 

(N.  C.)  Eq.  32 ;   Aldridge  v.  T)unn,  Ayers  v.  Duprev,  27  Tex.  606. 

7   Blaekf.    (Ind.)   249 ;    Messmore   v.  «  Bailey  v.  Tindall,  59  Tex.  540. 

Stephens,  83  Ind.  524.     And  see  Poe  '  Dickson  v.  Carroll,  76  Ala  377. 
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time  of  the  sale,  is  not  a  purchaser  without  notice,  although  he 
in  fact  had  no  actual  notice  when  the  lien  first  attached.^ 

But  on  the  other  hand,  in  some  states,  in  accordance  with  the 
common  law  rule,  it  is  held  that  a  judgment  creditor  takes  only 
what  belonged  to  his  debtor,  and  takes  subject  to  all  the  equities 
which  exist  in  favor  of  the  vendor.^  The  judgment  creditor  is 
said  to  have  only  an  equity,  and  the  vendor's  equity,  being  the 
prior  and  better  equity,  must  prevail. 

1082.  The  vendee's  assignee  in  bankruptcy  takes  the 
property  subject  to  the  lien,  for  it  is  a  settled  principle  that  he 
takes  only  the  rights  and  estate  of  the  bankrupt,  and  subject  to 
all  the  equities  which  affected  him.*  An  assignee  of  the  vendee, 
under  a  general  assignment  for  the  benefit  of  creditors,  will  also 
take  subject  to  the  vendor's  lien.*  After  such  assignment  in 
bankruptcy,  or  for  the  benefit  of  creditors,  a  bill  to  enforce  the 
lien  should  be  brought  against  the  assignee  and  not  against  the 
bankrupt. 

A  discharge  in  bankruptcy  of  the  vendee  does  not  discharge 
the  land.^ 

1083.  Purchaser  with  notice. — Any  one  acquiring  an  inter- 
est in  land  affected  by  a  vendor's  lien,  with  notice  of  its  ex- 
istence, takes  it  subject  to  the  lien.^    Upon  this  point  Lord  Eldon 

1  Orme  v.  Roberts,  33  Tex.  768  ;  ley  v.  Sugar  Refinery,  2  Edw.  (N.  Y.) 
Senter  v.  Lambeth,  59  Tex.  259.  505 ;  Walton  v.  Hargroves,  42  Miss. 

2  Lissa  V.  Posey  (Miss.),  1  So.  Rep.  18  ;  Pearce  v.  Foreman,  29  Ark.  563; 
500;  Nugent  v.  Priebatsch,  61  Miss.  Warren  u.  Fenn,  28  Barb.  (N.  Y.) 
402;  Walton  v.  Hargroves,  42  Miss.  333;  Green  v.  Demoss,  10  Humph. 
18;  Tucker  v.  Hadley,  52  Miss.  414;  (Tenn.)  371;  Brown  v.  Vanlier,  7  lb. 
Thompson  v.  MeGill,  1  Freem.  (Miss.)  239.  But  in  Jones  v.  Ragland,  4  Lea, 
401  ;  Lewis  v.  Caperton,  8  Gratt.  539,  it  was  held  that  a  trust  assign- 
(Va.)  148  ;  Bowman  v.  Faw,  5  Lea  nient  of  land  for  the  benefit  of  a  cred- 
(Tenn.),  472;  Messmore  v,  Stephens,  itor  having  no  notice  of  a,  vendor's 
83  Ind.  524.  lien  upon  the  land,  duly  registered, 

8  Bowles  u.  Rogers,  6  Ves.  95;  Ex  had   priority   of    the   lien.     And  see 

parte  Peake,  1  Madd.  Ch.  191;  In  re  Fain  v.  Inman,  6  Heisk.  5. 

Perdue,  2  N.  Bank.  R.  183  ;  Corlies  v.  ^  Graves  v.  Coutant,  31   N.  J.  Eq. 

Howland,  26  N.  J.  Eq.  311 ;  Hubbard  763. 

V.  Clark  (N.  J.),  7  Atl.  Rep.  26  ;  Phelps  '  Ledos  v.  Kupfrian,  28  N.  J.  Eq.  161; 

V.    Curts,    80   111.    109;    Tichenor   v.  Corlies  v.  Howland,  su^ro ;  Graves  w. 

Allen,  13  Gratt.  (Va.)  15;  Exchange  Coutant,  su/jra ;  Stephens  n.  Shannon, 

&  Deposit  Bank  v.  Stone,  80  Ky.  109.  43  Ark.  464;  Boyd  j;.  .Jackson,  82  Ind. 

*  Fawellw.  Heelis,  Amb.  724 ;  Shir-  525;  Dodge  v.  Evans,  43  Miss.  570; 
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§  1083.]  grantor's  OB  vendor's  implied  lien. 

said  :  ^  "  There  is  no  doubt  that  a  third  person,  having  full 
knowledge  that  the  other  got  the  estate  without  payment,  can- 
not maintain,  that  though  a  court  of  equity  will  not  permit  him 
to  keep  it,  he  may  give  it  to  another  person  without  payment." 

The  notice  may  be  actual,  as  where  the  purchaser  is  informed 
of  tlie  fact  of  the  purchase  by  the  parties;^  or  constructive, 
through  the  pendency  of  a  suit  to  enforce  the  lien  ;  ^  or  through 
recitals  in  a  deed  under  which  the  purchaser  claims  ;  or  through 
recitals  in  an  order  of  court  authorizing  the  sale,  and  directing 
that  a  mortgage  be  taken  for  the  pjirchase-money.^  He  is  bound 
by  any  notice  which  would  put  a  reasonable  man  upon  inquiry.* 
If  he  has  notice  that  some  part  of  the  purchase-money  is  unpaid, 
it  is  incumbent  upon  hira  to  ascertain  how  much  remains  unpaid, 
and  he  is  chargeable  with  notice  of  the  lien  whatever  its  extent 
may  be.^  It  is  not  necessary  that  he  should  have  notice  that  the 
indebtedness  for  the  purchase-money  constitutes  a  lien.' 

The  purchaser  mu.st  pay  a  new  consideration  to  entitle  him  to 
the  position  of  an  innocent  purchaser  for  value,  and  to  defend 
against  the  equitable  lien  of  the  vendor.^ 


Merritt  v.  Wells,  18  Ind.  171;  Webb 
V.  Robinson,  14  Ga.  216;  Burt  v.  Wil- 
son, 28  Cal.  632;  Shall  v.  Biscoe,  18 
Ark.  142;  Swan  v.  Benson,  31  Ark. 
728  ;  Chapman  v.  Liggett,  41  Ark. 
292;  Bulger  v.  Holly,  47  Ala.  453; 
Saniply  v.  Watson,  43  Ala.  377;  Gor- 
don V.  Bell,  50  Ala.  213;  Champion 
V.  Brown,  6  Johns.  (N.  Y.)  Ch.  398; 
Stroud  V.  Pace,  35  Ark.  100;  Craft  v. 
Eussell,  67  Ala.  9  ;  Buford  v.  McCor- 
mick,  57  Ala.  428;  Gaar  v.  Millikan, 
68  Ind.  208;  Webster  v.  McCollough, 
61  Iowa,  496  ;  Johnson  v.  McGrew, 
42  Iowa,  555;  Jordan  u.  Wimer,  45 
Iowa,  65;  Mitchell  v.  Dawson,  23  W. 
Va.  86. 

In  California  and  Dakota  Ter- 
ritory the  codes  declare  that  the  ven- 
dor's lien  is  valid  against  every  one 
claiming  undei^  the  debtor,  except  a 
purchaser  or  incumbrancer  in  good 
faith  and  for  value.  Cal.  Civ.  Code, 
§  3048  ;  Dak.  Civ.  Code,  §  1803. 

1  Mackreth   j;.   Symmons,   15    Ves. 
329;  Carr  v.  Hobbs,  11  Md.  285. 
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2  Wilson  V.  Lyon,  51  111.  166 ; 
Harshbarger  v.  Foreman,  81  111.  364. 

^  Tiarpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674 ;  Tiernau  v.  Thurman, 
14  B.  Mon.  (Ky.)  277. 

*  Dickinson  u.  Worthington,  10  Fed. 
Rep.  860. 

^  Briscoe  v.  Bronaugh,  1  Tex.  326; 
Parker  v.  Foy,  43  Miss.  260;  Autrey 
V.  Whitmore,  31  Tex.  623;  Rosette  v. 
Wynn,  73  Ala.  146. 

^  Baum  V.  Grigsby,  21  Cal.  176  ; 
Manly  v.  Slason,  21  Vt.  271;  Harsh- 
barger V.  Foreman,  supra;  Ledos  v. 
Kupfrian,  28  N.  J.  Eq.  161. 

'  Brinkerhoif  v.  Vansciven,  3  Gr.  (N. 
J.)  Ch.  251 ;   Ledos  v.  Kupfrian,  supra. 

8  Perkins  v.  Swank,  43  Miss.  349; 
Walton  V.  Hargroves,  42  Miss.  18 ; 
Chance  v.  McWhorter,  26  Ga.  315  ; 
Craft  V.  Russell,  supra ;  Jarmin  v. 
Farley,  7  Lea  (Tenn.),  141. 

As  to  what  facts  are  sufficient  to 
charge  a  purchaser  with  notice,  see 
White  V.  Fisher,  77  Ind.  65  ;  Foulks 
V.  Reed,  89  Ind.  870. 


HOW  DEFEATED   OR  WAIVED.  [§  1084. 

Whether  a  preexisting  debt  is  a  valuable  consideration  is  a 
question  upon  which  the  authorities  are  divided  ;  but  the  same 
rule  applies  in  this  case  that  applies  in  case  of  a  mortgage  or 
pledge.! 

If  the  purchaser  has  notice  of  the  vendor's  lien  before  he  has 
paid  the  whole  purchase-money,  he  is  protected  to  the  extent  of 
the  payment  made  by  him  before  he  had  notice  of  the  vendor's 
lien.2  If  he  has  made  valuable  improvements,  he  is  allowed 
compensation  for  them  ;  and  the  land  will  be  charged  with  the 
lien  for  the  balance  of  the  purchase-money  after  deducting  the 
payments  made  and  the  value  of  such  improvements.'' 

One  who  defends  upon  the  ground  that  he  is  a  bond  fide  pur- 
chaser for  value  should  distinctly  aver  that  he  is  a  purchaser 
from  one  in  actual  or  constructive  possession  who  was  seised,  or 
claimed  to  be  seised,  of  the  legal  title ;  that  he  purchased  in  good 
faith  ;  that  he  parted  with  value,  assumed  a  liability,  or  incurred 
an  injury  for  or  on  account  of  the  conveyance  ;  and  that  he  had 
no  notice  of  the  plaintiff's  equity  at  the  time  or  before  he  parted 
with  the  consideration.  The  contents  of  the  deed  should  be 
substantially  set  out,  and  the  actual  consideration  should  be  fully 
stated.* 

1084.  When  the  deed,  under  •which  the  vendee  holds, 
shows  by  its  recitals  that  the  purchase-money  has  not  been 
paid,  although  the  deed  be  not  recorded,  a  purchaser  from  him  is 
affected  with  notice  of  the  outstanding  vendor's  lieu  ;  for  he  can 
only  make  title  by  a  deed  which  leads  him  to  this  fact,  and  he 
must  therefore  be  presumed  to  be  cognizant  of  it.^     The  fact 

1  See   Jones   on   Pledges,   §§  107-        «  Ware  v.  Curry,  67  Ala.  274. 
133;  Butterfield  K.  Okie,  36  N.  J.  Eq.         *  Hooper  v.  Strahan,  71   Ala.   75 
482.  May  v.  Wilkinson,  76  Ala.  543. 

In  Indiana  a  preexisting  debt  is  a  ^  Cordova   v.    Hood,    17    Wall.    1 

sufficient  consideration  to  support  an  Masich  e.  Sbearer,  49  Ala.  226;  Shor- 

absolute  conveyance  to  one  who  pur-  ter  v.  Frazer,  64   Ala.   74  ;  Orrick  v. 

chases  in  good  faith,  and  enables  him  Durham,    79    Mo.    174;    Tydings    v 

to  hold  the  property  as  against   the  Pitcher,  82  Mo.  379;  Major  o.  Bukley, 

lien   of   a  vendor.     Wert   v.   Naylor,  51  Mo.  227 ;  Stephens  v.  Shannon,  43 

93  Ind.  431.    Tliough  such  a  consid-  Ark.  464  ;    Tiernan  v.   Thurman,   14 

eration  does  not  make  a  mortgagee  a  B.    Mon.    (Ky.)    277  ;    Thornton    v. 

bond  fide  purchaser,  so  as  to  cut  off  a  Knox,  6  lb.  74;  Daughaday  v.  Paine, 

prior  vendor's  lien.    Boling  u.  Howell,  6  Minn.  443;    Mcliinimon  «.  Martin, 

93  Ind.  329.  14  Tex.   318 ;    McAlpine  v.  Burnett, 

2  Craft  V.  Russell,  67  Ala.  9;  Mitch-  23  Tex.  649;  Willis  v.  Gay  48  Tex. 
ell  V.  Dawson,  23  W.  Va.  86.  463. 
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that  the  vendee,  in  his  deed  conveying  his  land  to  another,  re- 
cites his  purchase  of  the  estate  from  the  first  vendor,  does  not 
affect  the  purchaser  with  notice,  if  the  recital  does  not  show  that 
the  estate  was  not  paid  for.^  Nor  does  the  fact  that  the  vendor 
remains  in  possession  of  the  land  as  lessee  affect  the  purchaser 
with  notice  that  the  purchase- money  remains  unpaid.^ 

The  fact  that  a  purchaser  has  the  conveyance  made  to  another 
person,  as,  for  instance,  his  wife  or  daughter,  but  gives  his  own 
notes  for  the  purchase-money,  does  not  make  any  difference  with 
enforcement  of  the  lien.^  Such  fhird  person  is  a  mere  volunteer, 
not  a  purchaser  without  notice  and  for  value.  He  is  but  a  recip- 
ient of  the  title,  and  there  is  no  reason  why  the  lien  should  not 
exist  against  him. 

But  a  recital  not  in  a  deed  under  which  a  subsequent  pur- 
chaser claims  title  will  not  ordinarily  bind  him.  Thus,  where  a 
purchaser  gave  five  notes  for  the  unpaid  purchase-money,  and 
secured  three  of  these  by  a  deed  of  trust  which  recited  that  the 
vendor's  lien  for  the  other  two  notes  should  be  unimpaired,  and 
the  notes  secured  by  the  deed  of  trust  were  afterwards  paid,  and 
the  deed  of  trust  entered  satisfied  of  record,  it  was  held  that  this 
recital  was  not  notice  of  the  lien  to  a  subsequent  mortgagee  who 
was  only  bound  to  look  to  the  vendor's  deed  of  conveyance  and 
to  the  lien  of  the  deed  of  trust  for  notice  of  the  vendor's  rights. 
The  recital  in  the  deed  of  trust  was  merely  that  the  instrument 
should  not  have  a  certain  effect.  It  was  of  effect  only  as  against 
the  deed  of  trust,  and  a  subsequent  purchaser  or  mortgagee,  find- 
ing the  deed  of  trust  satisfied  of  record,  was  not  bound  to  notice 
it  further.* 

1085.  A  purchaser  who  defends  against  the  lien  on  the 
ground  that  he  purchased  for  value  without  notice,  should  in 
his  answer  briefly  state  the  deed  of  purchase,  the  date,  the  par- 
ties, contents,  and  consideration  paid,  and  that  he  is  seised  in  fee 
and  possession,  with  a  distinct  averment  that  the  consideration 
was  paid  in  good  faith,  and  was  actual,  independent  of  the  re- 

1  Cator  V.  Pembroke,  1  Bro.  C.  C.  Watt,  41  Miss.  602,  609;  Upshaw  v. 
301;  Eyre  ...  Sadleir,  14  Ir.  Ch.  119;  Hargrove,  6  S.  &  M.  (Miss.)  286; 
^^  ^^-  1-  Marsh  v.  Turner,  4  Mo.  253;  Taylor 

2  White  V.  Wakefield,  7  Sim.  401.  v.  AUoway,  3  Litt.  (Ky.)  216. 

8  Doyle  V.  Orr,  51  Miss.  229;  Davis  i  Mairs  v.  Bank  of  Oxford,  58  Miss. 
V.  Pearson,  44  Miss.  508;   Russell  v.     919. 
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cltal  of  the  deed.^  He  should  deny  notice  previous  to  and  down 
to  the  time  of  paying  the  money  and  the  delivery  of  the  deed  ; 
and  if  notice  be  specially  charged,  he  should  deny  all  the  circum- 
stances referred  to  from  which  notice  can  be  inferred.  Whether 
notice  be  charged  in  the  bill  or  not,  it  should  be  positively  de- 
nied in  the  answer. 

This  defence  is  not  available  to  the  purchaser  if  the  purchase- 
money  has  not  been  actually  paid  before  notice  was  received.^ 


1086.  A  vendor's  lien  is  lost  by  taking  a  mortgage  upon 
other  property,  or  by  taking  other  independent  security  for 
the  purchase-money ,3  such  as  a  bond  or  note  with  a  surety  or  in- 
dorser,  or  the  note  of  a  third  person,  or  a  collateral  deposit  of 
stock  or  other  personal  property,*  unless  there  be  an  express 


^  Pearee  v.  Foreman,  29  Ark.  563, 
and  cases  cited;  Wells  v.  Morrow, 
38  Ala.  125,  128,  and  cases  cited; 
Buford  )).  McCormick,  57  Ala.  428. 

2  Campbell  v.  Roach,  45  Ala.  667; 
and  see  Weaver  v.  Barden,  49  N.  Y. 
286;  Dresser  v.  Mo.  &  Iowa  B,/.  Con- 
struction Co.  93  U.  S.  92. 

3  Nairn  v.  Prowse,  6  Ves.  752;  Fol- 
lett  U.Reese,  20  Ohio,  546;  McGon- 
igal  V.  Plummer,  30  Md.  422;  Fonda 
V.  Jones,  42  Miss.  792 ;  Mayham  v. 
Coombs,  14  Ohio,  428 ;  Richardson  v. 
Ridgely,  8  Gill  &  J.  (Md.)  87 ;  Lewis 
V.  Covillaud,  21  Cal.  178;  Denny  v. 
Steakly,  2  Heisk.  (Tenn.)  156;  Ad- 
ams V.  Buchanan,  49  Mo.  64;  Durette 
V.  Briggs,  47  Mo.  356;  Carrico  v.  Far- 
mers' &  Merchants'  Nat.  Bank,  33 
Md.  235;  Dudley  v.  Dicki^on,  14  N.  J. 
Eq.  252  ;  Vandoren  v.  Todd,  2  Green's 
(N.  J.)  Ch.  397;  Brinkerhoff  v.  Van- 
sciven,  3  lb.  251;  Dibblee  v.  Mitchell, 
15  Ind.  435;  Craus  v.  Hamilton  Co. 
87  Ind.  162;  Richards  v.  McPherson, 
74  Ind.  158;  Martin  v.  Cauble,  72  Ind. 
67;  Parker  County  v.  Sewell,  24  Tex. 
238;  Brown  v.  Christie,  35  Tex.  689; 
McDonough  V.  Cross,  40  Tex.  251 ; 
Anderson  v.  Griffith,  66  Mo.  44  ; 
Brown  V.  Barrett,  75  Mo.  275  ;  Wilson 
V.  Sawyer,  74  111.  473;  Kirkham  v. 
Boston,    67    111.    599  j    MoLaurie   v. 


Thomas,  39  111.  291  ;  Richards  v. 
Leaming,  27  111.  431 ;  Warner  v.  Scott, 
63  111.  368;  Kimble  v.  Esworthy,  6 
Bradw.  (111.)  517;  Ilett  u.  Collins, 
103  111.  74  ;  Stuart  v.  Harrison,  52 
Iowa,  511;  Fish  v.  Howland,  1  Paige 
(N.  Y.),  20;  Vail  v.  Foster,  4  N.  Y. 
312;  Neal  v.  Speigle,  33  Ark.  63; 
Johnson  v.  Godden,  33  Ark.  600  ; 
Ducker  v.  Gray,  3  J.  J.  Marsh.  (Ky.) 
163;  Richards  v.  McPherson,  74  Ind. 
158;  Walker  v.  Struve,  70  Ala.  167; 
Fox  V.  Eraser,  92  Ind.  265;  Masters  v. 
Templeton,  92  Ind.  447  ;  Martin  v. 
Cauble,  72  Ind.  67;  Fouch  v.  Wilson, 
60  Ind.  64;  S.  C.  28  Am.  R.  651; 
Crans  v.  Hamilton  County,  87  Ind. 
162;  Wells  v.  Barter,  56  Cal.  342; 
Baum  V.  Grisby,  21  Cal.  172,  175; 
Camden  v.  Vail,  23  Cal.  663;  Beal  v. 
Harrington,  116  111.  113  ;  Ryhiner  v. 
Frank,  105  111.  326;  Land  Co.  v.  Peck, 
112  111.  408;  Boyer  v.  Austin,  75  Mo. 
81 ;  Carr  v.  Thompson,  67  Mo.  472  ; 
Hunt  V.  Marsh,  80  Mo.  396. 

*  Donegan  v.  Hentz,  70  Ala.  437; 
Dietricli  v.  Folk,  40  Ohio  St.  635; 
Loomis  V.  Davenport  &  St.  Paul  R.  R. 
Co.  3  McCrary,  489  ;  Hazeltine  v. 
Moore,  21  Hun  (N.  Y.),  355;  Kyle  v. 
Bellenger,  79  Ala.  516  ;  CarroU  v. 
Shapard,  78  Ala.  358. 
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agreement  that  it  shall  not  have  this  effect.^  If  a  mortgage  be 
taken  upon  another  estate  of  the  vendee,  the  obvious  inten- 
tion of  burdening  one  estate  is  that  the  otlier  shall  remain 
free  and  unincumbered.^  The  same  inference  v?ould  be  drawn 
from  the  taking  of  any  pledge  for  the  purchase-money,  or  the 
note  of  a  third  person  secured  by  a  vendor's  lien  on  other 
land  ;^  or  from  taking  the  personal  obligation  of  some  other  per- 
son alone,  or  in  addition  to  that  of  the  vendee,*  even  of  the 
husband  or  wife  of  the  vendor.^ 

A  vendor,  who  has  taken  other  land  conveyed  to  him  with 
covenants  of  warranty  by  the  vendee,  is  deemed  to  have  waived 
his  lien.^  The  delivery  of  such  other  deed  in  escrow  is  a  waiver 
of  the  lien  also,  and  it  is  not  revived  by  the  failure  of  the  de- 
positary, wrongfully  or  otherwise,  to  deliver  the  deed  to  the 
vendor.^ 

When  the  vendor  has  retained  the  legal  title  until  part  of  the 
payments  have  been  made,  or  the  deed  has  remained  in  escrow 
by  agreement  until  the  first  instalment  has  been  met,  the  delivery 
of  the  deed  in  reliance  upon  the  purchaser's  notes  is  a  waiver  of 
the  lien.^  When  the  vendor  has  surrendered  an  express  lien, 
which  was  in  effect  a  mortgage,  and  received  part  payment,  and, 

1  §1190;  Daughaday  v.   Paine,  6  47  Mo.  356;  Stevens  v.  Rainwater,  4 

Minn.  443;  Cresap  v.  Manor,  63  Tex.  Mo.  App.  292;  Sears  v.  Smith,  2  Mich. 

485;  Boyer  v.  Austin,  75  Mo.  81;  Em-  243;  Yaryan  v.  Shriner,  26  Ind.  364; 

ison  V.  Whittlesey,  65  Mo.  254,  258.  Johnson  v.  Sugg,  21  Miss.  (13  S.  & 

^  Sir  William   Grant,  in  Nairn  v.  M.)  346;  Manly  v.  Slason,  21  Vt.  271; 

Prowse,  6  Ves.  752;  Walker?'.  Strove,  Cannon  w.  Bonner,  38  Tex.  437;  Carnes 

70  Ala.  167;  Masters  v.  Templeton,  92  v.  Hubbard,  10  Miss.  (2  S.  &  M.)  108  ; 

Ind.  447.  Walker  v.  Struve,  supra. 

=  Cresap  v.  Manor,  supra.  Contra,  MoClure   u.  Harris,  12  B. 

^  Wilson  V.  Graham,  5  Munf.  (Va.)  Mon.  (Ky.)  261.  And  so  not  waived 
297;  Williams  v.  Roberts,  5  Ohio,  35;  by  taking  a  guaranteed  note.  Bur- 
Campbell  !i.  Henry,  45  Miss.  326;  rus  u.  Roulhao,  2  Bush  (Ky.),  39; 
Boon  V.  Murphy,  6  Blackf.  (Ind.)  272;  Tiernan  v.  Thurman,  14  B.  Mon.  (Ky.) 
Carrico    v.   Farmers'    &    Merchants'  277. 

Nat.  Bank,  33  Md.  235;  McGonigal  ^  §   193.     See,  however,   Davis  v. 

V.  Plummer,  30  Md.  422;  Boynton  v.  Pearson,  44  Miss.  608;  Partridge  v. 

ChampHn,  42  111.  57;  Vail  v.  Foster,  4  Logan,  3  Mo.  App.  509. 

N.  Y.  312;  Baum  v.  Grigsby,  21  Cal.  6  Hare  v.  Van  Dusen,  32  Barb.  (N. 

172;    Schwarz  v.  Stein,  29  Md.  112;  Y.)  92.   See,  however,  Bishop  u.  Snell, 

Sanders  w.McAffee,41  Ga.  684;  Hum-  37  Ala.  90. 

mer  v.  Schott,  21  Md.  307;  Fonda  v.  '  Coit  v.  Fougera,  36  Barb.  (N.  Y.) 

Jones, 42  Miss.  792;  Dureite  v.  Briggs,  195. 

28  ^  Brown  v.  Gilman,  4  Wheat.  255. 
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for  a  part,  negotiable  securities,  he  is  regarded  as  having  waived 
his  lien  for  this  part.^ 

Yet,  contrary  to  the  generally  received  rule,  some  courts  go  so 
far  in  support  of  this  lien  as  to  hold  that  the  presumption  of 
waiver,  arising  from  taking  distinct  and  independent  security, 
may  be  rebutted  by  proof  that  the  vendor  relied  upon  the  land 
as  well  as  upon  such  security ;  ^  but  there  is  still  a  presumption 
of  waiver  arising  from  the  taking  of  such  security  which  will 
prevail  in  the  absence  of  proof  to  the  contrary.^ 

1087.  The  taking  of  a  mortgage  as  security  for  a  portion 
of  the  unpaid  purchase-money  waives  the  vendor's  lien  for  the 
remainder.  An  express  mortgage  *  for  a  portion  of  the  purchase- 
money  indicates  a  waiver  of  a  lien  for  the  residue  in  accordance 
with  the  maxim,  Expressum  facit  eessare  taciturn.  An  express 
contract,  that  the  lien  shall  be  retained  to  a  specified  extent,  is 
equivalent  to  a  waiver  of  the  lien  to  any  great  extent.^  An  ex- 
press statement,  however,  in  the  mortgage  deed,  that  the  vendor's 
lien  for  the  remainder  of  the  purchase-money  is  not  thereby 
waived,  would  be  regarded  as  sufficient  to  overcome  the  presump- 
tion of  a  waiver.^ 

Where  the  giving  of  a  mortgage  for  a  part  of  the  purchase- 
money  is  not  regarded  as  a  waiver  of  a  lien  in  favor  of  a  pur- 
chase-money note  given  for  another  portion  of  the  purchase- 
money,  the  mortgage  is  regarded  as  superior  to  the  lien.'' 

Where  the  vendor  has  taken  the  purchaser's  note  for  a  part  of 
the  purchase-money,  in  which  it  is  recited  that  it  is  for  pur- 
chase-money, and  at  the  same  time  takes  a  mortgage  upon  the 
land  and  a  note  made  by  a  third  person  for  another  part  of  the 
purchase-money,  parol  evidence  is  admissible  to  shovr  an  agree- 
ment between  all  the  contracting  parties  that  the  lien  should 
have  priority  of  satisfaction  over  the  mortgage.^ 

The  retaining  by  the  vendor  of  the  interest  in  the  land,  by  way 
of  security  for  the  purchase-money,  is  undoubtedly  a  waiver  of 

1  Porter  v.  Dubuque,  20  Iowa,  440.         ^  Brown  v.  Gilman,  4  Wheat.   255, 

2  Faver  v.  Robinson,  46  Tex.  204;     290,  per  Marshall,  C.  J. 

Ellis  V.  Sin^letary,  45  Tex.  27;  Willis         *  Briscoe  v.  Callahan,  77  Mo.  134; 
V.  Gay,  48  Tex.  463.  Emison  v.  Whittlesey,  65  Mo.  254. 

'  Irvine  v.  Muse,  10  Heisk.  (Tenn.)  '  Robinson  v.  McWhirter,  52  Tex. 
477.  201. 

<  Orrick  v.  Durham,  79  Mo.  174.  ^  jjill  v.  McLean,  10  Lea  (Tenn.), 

107. 
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the  vendor's  lien.  The  lien  is  then  one  by  contract,  and  de- 
pends upon  the  contract. ^  But  an  agreement  between  the  ven- 
dor and  the  purchaser,  who  was  his  daughter,  that  the  former 
should  reside  on  the  land  during  his  lifetime,  was  held  not  to 
amount  to  a  waiver  of  his  lien  for  the  amount  of  a  promissory 
note  given  in  addition  to  the  agreement.^ 

1088.  Although  the  security  prove  to  be  inadequate,^  or 
wholly  void,*  or  worthless,*  there  is  an  implied  waiver  of  the 
lien.  The  lien  once  having  been  waived  by  the  vendor,  a  court 
of  equity  cannot,  as  a  general  rule,  revive  it.^  The  acceptance 
of  a  deed  of  other  lands  in  payment  of  part  of  the  purchase- 
price  is  a  waiver  of  the  lien,  although  the  title  to  such  other  lands 
proves  to  be  bad.''  But  here  the  authorities  are  not  in  harmony  ; 
for  where  a  mortgage  had  been  taken  of  the  land  to  secure  the 
purchase-money,  but  was  void  for  the  reason  that  the  husband 
had  not  joined  in  the  execution  of  it,  the  lien  was  sustained ; ' 
and  so  where  the  mortgage  was  void  for  misdescription  or  am- 
biguity ;  ^  and  with  better  reason,  where  the  vendor  had  been  in- 
duced by  the  fraudulent  misrepresentations  of  the  vendee  to  take 
the  security,  it  was  held  he  might  still  rely  upon  the  lien  ;  i"  and 
it  has  been  held  that  the  vendor  does  not  waive  his  security  by 
taking,  through  the  fraud  of  the  purchaser,^^  or  without  fraud 
on  his  part,i2  -^^orthless  security  for  the  purchase-money.  Suit 
must  be  brought  promptly  upon  the  discovery  of  the  fraud, 
especially  if  the  rights  of  other  persons  may  be  affected  by  the 
delay  ."^^ 

1  Fish  V.  Howland,  1  Paige  (N.  T.)         ^  Davis  v.  Cox,  6  Ind.  481. 

20.  10  Tobey  «.  McAllister,  9  Wis.  463; 

2  Webster  v.  McCollough,  61  Iowa,     Coit  v.  Fougera,  36  Barb.  (N.  Y.)  195; 
496.  Gnash  v.  George,  58  Iowa,  492;  Mc- 

'  Hunt  V.  Waterman,  12  Cal.  301;     Dole  v.  Purdy,  23  Iowa,  277  ;  Thomas 
Partridge  w.  Logan,  3  Mo.  App.  509.        v.    Bridges,    73   Mo.   530;   Brown  v. 

*  Camden  v.  Vail,  23  Cal.  633.  Byam,  65  Iowa,  374. 

^  Kendrick  v.  Eggleston,  56  Iowa,  ^^  Himes   v.  Langley,  85  Ind.  77  ; 

128;   S.  C.  41   Am.  R.  90;  Akers  i,.  Fouch  B.Wilson,  60  Ind.  64;  Feltonw. 

Luse,  56  Iowa,  346.  Smith,  84  Ind.  485  ;  McDole  v.  Purdy, 

*  Mayham  v.  Coombs,  14  Ohio, 428;  supra;  Skinner  v.  Purnell,  52  Mo.  96; 
Burger  v.  Potter,  32  111.  66.  Crippen   v.  Heermance,  9  Paige  (N. 

'  WiDard  v.  Reas,  26  Wis.  540.  Y.),  211;  and  see  Dubois  v.  Hull,  43 

«  Haugh  u.Blythe,  20  Ind.  24;  Fow-  Barb.  (N.  Y.)  26;  Burger  v.  Hughes, 

ler  V.  Rust,  2  A.   K.   Marsh.    (Ky.)  5  Hun  (N.  Y.),  180. 

294;  Champlin  v.  McLeod,  53  Miss.  i'' Duke  u.  Balme,  16  Minn.  306.  See 

484.  Hollis  V.  Hollis,  4  Baxter  (Tenn.),  524. 

30  ^'  Himes  v.  Langley,  supra. 
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Where  a  vendor  takes  the  purchaser's  accepted  draft  for  the 
purchase-money  as  payment,  and  not  as  security,  and  the  draft 
is  not  paid  by  the  drawee,  the  lien  is  not  waived.^ 

Where  the  vendor  takes  from  the  purchaser  the  note  of  a  third 
person  made  payable  to  the  purchaser  and  indorsed  by  him  with- 
out recourse,  the  note  is  considered  as  having  been  accepted 
in  payment  of  the  purchase-money,  and  the  lien  therefore  is 
waived.^ 

1089.  Whether  the  security  be  taken  at  the  time  of  the 
conveyance  or  subsequently,  the  effect  of  taking  it  is  generally 
held  to  be  the  same.^  But  the  waiver  may  in  either  case  be 
avoided  by  an  express  agreement  that  the  lien  shall  remain,  not- 
withstanding the  security.*  When  there  is  no  security,  the  bur- 
den is  upon  the  vendee  to  show  that  the  lien  does  not  exist ;  but 
after  the  taking  of  security,  aside  from  the  personal  obligation  of 
the  purchaser,  the  burden  is  shifted  and  is  upon  the  vendor  to 
show  that  the  lien  has  not  been  waived.'' 

There  is  no  waiver,  however,  until  the  security  is  actually 
taken,  although  there  be  an  agreement  to  receive  it.^ 

1090.  Taking  security  for  the  purchase-money  is  only  pre- 
sumptive evidence  of  a  waiver  of  the  lien,  according  to  some 
authorities,'''  which  presumption  may  be  rebutted  by  facts  and 

'  Jobe  V.  Chedister,  5  Lea  (Tenn.),  ^  Bradford  !'.  Marvin,  2  Fla.  463. 

346;  Loomis  v.  Davenport  &  St.  Paul  "  Jones  v.  Vantress,    23  Ind.  533; 

E.  K.  Co.  3  McCrary,  489,  494;  S.  C.  Dunlap  v.  Burnett,  13  Miss.   (5   S.  & 

17  Fed.  Rep.  301.     "The  question  in  M.)  702. 

every  case  is  wliether  the  vendor  in-  ''  Saunders   v.   Leslie,   2   Ba.  &  B. 

tended   to  waive   his   right  to  a  lien  515;  Cordova  v.    Hood,    17  Wall.  1, 

upon  the  land,  and  to  rely  upon  other  and  cases  cited ;  Dibblee  v.  Mitchell, 

collateral  or  independent  security.    In  15  Ind-  435;  Carr  u.  Thompson,  67 

this  case  we  find  that  such  was  not  Mo.  472;  Durette  v.  Briggs,   47  Mo. 

the   intention   of    the   complainant."  356,  362;  Stevens  w.  Rainwater,  4  Mo. 

Per  McCrary,  J.  App.  292  ;  Tedder  v.  Steele,  70  Ala. 

'^  Hazelrigg   v.   Boarman    (Ky.),   2  347;  Mayes  w.  Hendry,  33  Ark.  240. 

S.  W.  Rep.  769.  Gibson,  C.  J.,  speaking  of  the  cir- 

*  But  contra  held  when  the  security  cumstances  which  are   held  to  be  a 

was  voluntarily  given,  not  in  pursu-  waiver  of  the  lien,  says  they  are  so 

ance  of  the  original  agreement.    Van-  purely  arbitrary  that  the  mind  is  often 

doren  v.  Todd,  2  Green  (N.  J.)  Eq.  puzzled  to  find  the  reason  of  them. 

397.  "  Thus  the  assumption,  that  taking  an 

^  Daughaday  u.  Paine,  6  Minn.  443 ;  independent   security   is    inconsistent 

Yaryan  v.  Shriner,  26  Ind.  364;  Boon  with  an  intention  to  retain  the  lien, 

V.  Murphy,  6  Blackf.  (Ind.),  272.  is  merely  gratuitous ;  for  the  parties 
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circumstances  which  in  their  nature  take  from  the  act  its  prima 
facie  import,  leaving  the  implied  and  primary  intention  to  retain 
a  lien  unaffected.^  Although  the  security  be  what  is  termed  by 
the  authorities  an  independent  security,  —  such  as  a  mortgage  on 
other  property,  a  pledge,  or  the  negotiable  note  of  a  third  party 
indorsed  by  the  vendee, — it  is  only  evidence  of  an  intention  to 
waive  the  lien  rights,  and  not  conclusive  of  such  intention.^ 
The  taking  of  security  is  not  a  waiver  of  the  lien,  unless  the  na- 
ture of  the  security  be  such  that  it  evinces  an  intention  to  waive 
it ;  ^  and,  therefore,  a  mortgage  given  expressly  in  aid  of  the  lien 
has  been  held  not  to  be  a  waiver  of  it.* 

It  is  even  held  that  it  is  competent  to  prove  by  parol  whether 
or  not  the  lien  is  waived.^ 

Upon  a  sale  of  land  to  a  married  woman,  the  taking  of  her 
note  for  tlie  purchase-money,  signed  also  by  her  husband,  is  not 
necessarily  a  waiver  of  the  vendor's  lien.^  In  such  case,  the  hus- 
band is  not  a  security  in  the  sense  which  makes  the  taking  of  se- 
curity an  implication  of  an  intention  to  waive  the  lien. 

If  land  be  sold  in  the  first  instance  to  the  husband,  but  at  his 
request  the  deed  be  made  to  his  wife  and  son,  the  fact  that  the 
husband  gives  his  note  for  a  balance  of  the  purchase-money  does 
not  imply  a  waiver  of  the  vendor's  lien.'' 

It  is  said  that  when  it  is  doubtful  whether  the  security  taken 
should  amount  to  a  waiver,  the  lien  should  be  preserved.* 

If  the  note  given  for  the  purchase-money  recites  the  considera- 

might,  in  all  reason,  just  as  -well  be  '  Corlies  v.  Howland,  26  N.  J.  Eq. 

supposed  to  have  intended  the  secu-  311  ;  Hallock  v.   Smith,  3  Barb.  (N. 

rity  to  cumulate."    KaufEelt  v.  Bower,  Y.)  267  ;  Dubois  u.  Hull,  43  lb.  26  ; 

7  S.  &  R.  (Pa.)  64,  77.  and  see  Christian  v.  Austin,  36  Tex. 

1  Hunt  w.  Marsh,  80  Mo.  396;  Pratt  540;   Thomason  v.    Cooper,  57   Ala. 

V.   Eaton,    65    Mo.    157  ;    Ttdder   v.  560. 

Steele,  70  Ala.  347  ;  Gnash  v.  George,  *  Emison    v.   Whittlesey,    55    Mo. 

58  Iowa,  492.  254. 

^  Lavender  v.  Abbott,  30  Ark.  172  ;  ^  Jarman  v.  Farley,  7  Lea  (Tenn.), 

and  see  2  Story's  Eq.  Juris.  §  1226;  141. 

De  Forest   v.    Holum,    38    Wis.  516;  «  Parker  v.  McBee,  61    Miss.  134. 

Sanders    u.    McAffee,    41     Ga.    684;  '  Hunt  v.  Marsh,   supra;    Daven- 

Fonda  V.  Jones,  42  Miss.  792;  Law-  port  v.  Murray,  68  Mo.  198;   Martin 

rence  v.  Meyer,  35  Ark.  104  ;  Thames  v.  Cauble,  72  Ind.  67  ;  Humphrey  v. 

V.  Caldwell,  60  Ala.  644  ;  Ellis  v.  Sin-  Thorn,  63  Ind.  296  ;  Fleece  v.  O'Rear, 

gletary,  45  Tex.  27,  37;  Slaughter  v.  83  Ind.  200  ;  Bakes  v.  Gilbert,  93  Ind. 

Owens,  60  Tex.  668;  Gnash  v.  George,  70. 

supra;    Kendrick    v.    Eggleston,    56  "  Wilson  u.  Lyon,  51  111.  166  ;  Har- 

lowa,  128  ;    Akers  v.  Luse,  56  Iowa,  ris  v.  Hanks,  25  Ark.  510. 
346. 
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tion  and  describes  the  land,  there  is  an  indication  of  an  intention 
to  rest  on  the  security  of  the  lien,  though  the  note  be  secured  by 
a  surety.  Such  a  recital  does  not  create  a  charge  upon  the  land 
for  the  purchase- money,  or  an  equitable  mortgage,  as  it  has  been 
supposed  to  do  in  some  cases ;  but  it  serves  to  overcome  and 
rebut  the  presumption  of  waiver  arising  from  the  taking  of  the 
personal  security  on  the  note.^ 

It  has  also  been  held  that,  in  the  absence  of  an  express  waiver 
of  lien,  the  vendor  may  enforce  his  lien  against  land  which  his 
vendee  has  received  in  exchange  for  land  on  which  the  lien  pri- 
marily attached,  in  case  the  vendor  has  accepted,  in  lieu  of  the 
original  note,  the  note  of  the  person  who  had  exchanged  lands 
with  the  vendee  given  to  secure  a  balance  due  the  vendee  in  ex- 
cess of  the  value  of  the  land  exchanged.^ 

The  effect  of  taking  independent  security  may  be  controlled  by 
express  agreement  that  the  lien  shall  not  be  waived  thereby ;  or 
may  be  controlled  by  expressions  which  negative  any  intention  to 
abandon  it.^  An  express  agreement  that  the  lien  shall  be  re- 
tained, notwithstanding  other  security  be  given  for  the  debt, 
may  be  made  by  a  married  woman,  when  the  land  is  conveyed 
to  her,  and  becomes  her  separate  estate.* 

1091.  The  vendor  may  be  estopped  to  claim,  the  lien  by  rea- 
son of  having  induced  another  to  purchase  the  property  as  unin- 
cumbered, upon  the  representation  that  the  lien  no  longer  existed 
or  would  not  be  claimed.^  But  his  representations  will  not  af- 
fect the  lien  of  his  vendee,  who  makes  the  sale.^ 

A  vendor  loses  his  lien  by  assenting  to  a  conveyance  by  his 

1  Tedder  v.  Steele,  70  Ala.  347.  ney."     The  inference  from  the  state- 

^  Perry  v.  Woodson,  61  Tex.  228.  ment  and  opinion  in  the  case  is,  that 

^  Austen   v.   Halsey,    6   Ves.   475,  Patrick   was   her    husband ;   at    any 

483  ;  Elliot  v.  Edwards,  3  Bos.  &  P.  rate  he  was  not  the  vendor.     It  is  also 

181  ;  Frail  v.  Ellis,  16  Beav.  350.  to  be  inferred  that  the  premises  desig- 

'  Mears  v.  Kearney,  1  Abb.  (N.  Y.)  nated  in  the  note  were  those  for  the 

N.  C.  303.     The  note  given  for  the  price  of  which  the  note  was   taken. 

land   was   as   follows:   "Ninety  days  The  case  was  before  the  N.  Y.  Supe- 

after  date,  I  promise  to  pay  to  the  or-  rior  Court. 

der  of  Patrick  Kearney  one  hundred  ^  Henson  v.  Westcott,  82  111.  224 ; 

and  seventy-five  dollars,  at  the  Fifth  Atkinson   v.   Lindsay,    39   Ind.    296  ; 

National   Bank,  New  York,  and  for  Burns  M.Taylor,  23  Ala.  255  ;  Thomp- 

the  payment  of  which  I  pledge  my  sole  son  v.  Dawson,  3  Head  (Tenn.),  384  ; 

and  separate  estate,  being  514  West  Reily  v.  Miami  Exporting  Co.  5  Ohio, 

43d    St.,   N.    Y.    Signed,    Catherine  333. 

Kearney.     (Indorsed)  Patrick   Kear-  "  Rowland  v.  Day,  17  Ala.  681. 
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debtor  of  all  his  property,  including  that  upon  which  the  lien 
exists,  in  trust  for  his  creditors.^ 

If  a  vendor  makes  a  voluntary  conveyance  of  his  land  to  his 
son,  and  announces  to  a  third  person  that  he  has  given  the  land 
to  his  son,  so  that  such  third  person  might  loan  the  son  money 
upon  a  mortgage  of  the  land,  and  the  loan  is  made  upon  the  faith 
of  such  statement,  the  vendor's  lieu  will  be  subordinated  to  the 
mortgage  debt.^ 

A  vendor's  lien  once  fully  abandoned  cannot  be  revived.^ 


III.     Who  may  Enforce  the  Lien. 

1092.  Whether  the  vendor's  lien  is  assignable  with  the 
debt  which  it  secures,  is  a  question  upon  which  the  authorities 
are  not  agreed.*  Generally  in  the  United  States  the  lien  is  con- 
sidered personal  to  the  vendor,  and  not  assignable  except  under 
peculiarly  equitable  circumstances.^     Generally,  too,  where  the 


1  Fox  V.  Fraser,  92  Ind.  265. 

^  Alexander  v.  Ellison,  79  Ky. 
148. 

8  Mattix  V.  Weand,  19  Ind.  151  ; 
Masters  v.  Templeton,  92  Ind.  447. 

*  By  the  English  authorities,  the 
lien  seems  to  be  assignable,  though  the 
cases  are  not  decisive.  2  Dart's  V. 
&  P.  (5th  ed.)  732,  and  cases  cited  ; 
Dryden  «.  Frost,  3  Mylne  &  C.  670. 

^  Not  assignable  in  the  follow- 
ing States  :  — 

Arkansas  :  The  lien  is  an  individ- 
ual equity,  and  does  not  pass  by  an 
assignment  of  the  debt.  Carlton  v. 
Buckner,  28  Ark.  66  ;  Button  v. 
Moore,  26  Ark.  382,  396  ;  Williams  v. 
Christian,  23  Ark.  255  ;  Shall  v.  Bis- 
coe,  18  Ark.  142,  162  ;  Jones  v.  Doss, 
27  Ark.  518  ;  Rogers  v.  James,  33 
Ark.  77  ;  Hecht  v.  Spears,  27  Ark. 
229.  But  this  rule  does  not  apply 
when  the  debt  has  been  assigned 
merely  as  collateral.  Carlton  v.  Buck- 
ner, supra  ;  Crawley  v.  Kiggs,  24  Ark. 
563  ;  Chapman  v.  Liggett,  41  Ark. 
292.  California  :  Baum  u.  Grigsby, 
21  Cal.  172  ;  Lewis  v.  Covillaud,  lb. 
178  ;  Williams  v.  Young,  lb.  227  ; 
Boss   V.   Heintzen,  36  Cal.  313.     In 
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California    and  Dakota   Territory, 

it  is  provided  that,  where  a  buyer  of 
real  property  gives  to  the  seller  a 
written  contract  for  payment  of  all  or 
part  of  the  price,  an  absolute  transfer 
of  such  contract  by  the  seller  waives 
his  lien  to  the  extent  of  the  sum  pay- 
able under  the  contract,  but  a  transfer 
of  such  contract  in  trust  to  pay  debts, 
and  return  the  surplus,  is  not  a  waiver 
of  the  lien.  Civ.  Code  of  Cal.  §  3047; 
Dak.  Civ.  Code,§  1802.  Georgia: 
Webb  V.  Robinson,  14  Ga.  216  ;  Well- 
born V.  Williams,  9  Ga.  86.  Illi- 
nois :  Keith  v.  Horner,  32  111.  524  ; 
Carpenter  v.  Mitchell,  54  111.  126; 
Richards  v.  Leaming,  27  III.  431  ; 
Moshier  v.  Meek,  80  111.  79  ;  Dayhuff 
V.  Dayhuflf,  81  111.  499  ;  Kimble  v.  Es- 
worthy,  6Bradw.  517;  Staggu.  Small, 
4  lb.  192  ;  Small  v.  Stagg,  95  111.  39  ; 
Bonnell  v.  Holt,  89  111.  71  ;  Elder  v. 
Jones,  85  111.  384.  Maryland  :  Dixon 
V.  Dixon,  1  Md.  Ch.  220  ;  Iglehart  v. 
Armiger,  1  Bland  Ch.  519.  Minne- 
sota :  Hammond  v.  Peyton,  34  Minn. 
529.  Mississippi  :  The  lien  subsists 
only  so  long  as  the  vendor  is  himself  a 
creditor.  It  is  a  personal  equity,  and 
does  not  pass  to  the  assignee  of  the 
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lien  is  considered  a  personal  equity,  it  is  not  assignable  even  by 
express  language.  It  is  strictly  personal  to  the  vendor,  and  can 
be  enforced  only  by  him.i  The  prevailing  doctrine  is,  that  this 
lien  is  implied  only  in  favor  of  the  vendor  himself ;  that  it  is  a 
personal  equity.  There  is  a  disposition  not  to  extend  the  grant- 
or's lien  beyond  the  settled  rules  of  equity  in  reference  to  it,  but 
rather  to  keep  it  strictly  within  limits,  because  it  is  unnecessary 
for  the  protection  of  the  grantor,  who  can  easily  protect  himself 
by  mortgage.  Such  restriction  is  regarded  as  not  only  the  pre- 
vailing, but  as  the  better  rule  ;  that  best  calculated  to  promote 
the  general  interest,  and  most  in  accordance  with  the  spirit  and 
policy  of  our  laws.^  If  the  note  given  for  the  purchase-money 
be  transferred,  it  does  not  carry  with  it  to  the  assignee  the 
vendors  lien,  so  that  he  can  enforce  it  in  his  own  name.^    It  can- 


note  or  bond.  Pitts  v.  Parker,  44 
Miss.  247  ;  Skaggs  v.  Nelson,  25  Miss. 
88  ;  Brings  v.  Hill,  6  How.  362  ;  Wal- 
ker r.  Williams,  30  Miss.  165  ;  Strat- 
ton  V.  Gold,  40  lb.  778  ;  Lindsey  v. 
Bates,  42  Miss.  397;  Murphree  v. 
Countiss,  58  Miss.  716.  Some  earlier 
cases  to  the  contrary.  In  the  recent 
case  of  Perkins  v.  Gibson,  51  Miss. 
699,  Mr.  Justice  Tarbell  said:  "  The 
study  of  the  case  at  bar  has  induced, 
in  the  mind  of  the  writer,  these  indi- 
vidual impressions,  for  the  expression 
of  which  he  is  alone  responsible. 
That  the  reasons  assigned  against  the 
transfer  or  assignment,  by  contract, 
of  the  vendor's  lien  by  implication, 
are  wholly  unsatisfactory  to  him,  and 
he  has  met  with  no  convincing  argu- 
ment why  this  lien  should  not  be  as 
available  in  the  hands  of  assignees 
and  third  persons,  as  that  sub-vendees, 
with  notice,  take  the  land  subject 
thereto.  The  rule  in  Kentucky  is  sus- 
tained by  the  courts  of  a  minority  of 
the  states,  it  is  true,  but  the  present 
impression  of  the  writer  is  that  it  is 
founded  in  the  better  reason  and 
equity."  The  case  was,  however,  de- 
cided upon  other  grounds.  But  this 
rule  in  Mississippi  is  now  changed  by 
§  1124  of  the  Code  of  1880,  which 
provides  that  the  assignee  of  a  claim 


for  the  purchase-money  of  land  may 
enforce  the  vendor's  lien  as  the  vendor 
could.  Louisiana  National  Bank  v. 
Knapp,  61  Miss.  485.  New  York  : 
Cannot  be  enforced  by  an  assignee. 
White  V.  Williams,  1  Paige,  502.  But 
the  vendor  may  enforce  it  after  an 
assignment,  when  he  continues  to 
have  a  pecuniary  interest  in  the  debt. 
Smith  V.  Smith,  9  Abb.  Pr.  N.  S.  420. 
Ohio  :  Brush  v.  Kinsley,  14  Ohio,  20; 
Horton  v.  Horner,  lb.  437;  Jackman 
V.  Hallock,  1  Ohio,  318;  Tiernan  v. 
Beam,  2  lb.  383  ;  Ogle  v.  Ogle,  41 
Ohio  St.  359.  But  the  lien  has  been 
held  to  pass  to  a  devisee  of  the  notes. 
Tiernan  v.  Beam,  supra.  Tennessee  : 
Tharpe  v.  Dunlap,  4  Heisk.  674,  and 
cases  cited  ;  Green  v.  Demoss,  10 
Humph.  371  ;  Cowan  v.  Sharp,  11 
Heisk.  450  ;  Bowlin  v.  Pearson,  4 
Bax.  341  ;  Pillow  v.  Helm,  7  lb.  545; 
McWhirter  v.  Swaffer,  6  lb.  342. 

1  Keith  V.  Horner,  32  111.  524; 
Kichards  v.  Learning,  27  111.  431  ; 
Hecht  V.  Sparks,  27  Ark.  229;  Jn  re 
Brooks,  2  N.  Bank.  R.  466. 

2  Hammond!).  Peyton,  34  Minn.  529. 
^  Marquat  i'.  Marquat,  7  How.  (N. 

Y.)  Pr.  417;  Stansell  v.  Roberts,  13 
Ohio,  148;  Skaggs  u.  Nelson,  su^?-a; 
Richards  v.  Learning,  supra ;  Wing  v. 
Goodman,  75  III.  159. 
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not  be  assigned  even  by  express  contract.^  It  can  be  enforced 
only  by  the  vendor  himself ;  and  he  cannot  enforce  it  in  his  name 
for  the  benefit  of  another  to  whom  he  has  transferred  the  evi- 
dence of  the  debt.2  But  if  the  note  comes  back  to  the  vendor 
his  lien  is  said  to  revive.^  The  lien,  being  an  incident  of  the 
debt,  cannot  be  established  by  the  vendor  after  he  has  absolutely 
transferred  the  debt  to  another.*  But  if  the  vendor  holds  title  to 
the  land  as  trustee,  he  does  not  v^aive  his  lien  by  indorsing  the 
note  in  blank  and  delivering  it  to  the  cestui  que  trust.^ 

It  cannot  be  invoked  in  favor  of  one  who  has  advanced  money 
to  a  purchaser  with  which  to  pay  for  the  lands ;  ^  or  by  one  of 
two  joint  purchasers  who  has  paid  the  whole  consideration.^ 

An  assignment  of  a  judgment  for  the  purchase-money  does  not 
pass  the  benefit  of  the  lien.^ 

In  a  few  states,  however,  the  lien  is  regarded  as  assignable, 
and  the  assignee  of  the  debt  may  enforce  the  lien  in  his  own 
name.9     But  the  lien  does  not  pass  when  the  note  for  the  pur- 


1  Keith  V.  Horner,  32  111.  524;  Mc- 
Laurie  v.  Thomas,  39  111.  291. 

2  Elder  v.  Jones,  85  111.  384. 

•  8  Gotten  V.  MoGehee,  54  Miss.  510  ; 
Rogers  v.  James,  33  Ark.  77. 

*  Scott  V.  Mann,  36  Tex.  157. 

6  Parker  v.  McBee,  61  Miss.  134. 

^  Stagg  V.  Small,  4  Bradw.  (111.) 
192  ;  Gilman  v.  Dingeman,  49  Iowa, 
308. 

'  Brown  v.  Budd,  2  Ind.  442; 
Wooldridge  v.  Scott,  69  Mo.  669. 

8  Turner  v.  Horner,  29  Ark.  440. 

'  Assignable  in  — 

Alabama :  The  transfer  of  the  notes 
by  indorsement  carries  the  lien,  which 
the  assignee  may  enforce.  Wells  v. 
Morrow,  38  Ala.  125  ;  White  v.  Sto- 
ver, 10  Ala.  441  ;  Roper  v.  McCook, 
7  Ala.  318  ;  Lang  v.  Wilkinson,  57 
Ala.  259  ;  Buford  «.  McCormick,  57 
Ala.  428  ;  Wilkinson  v.  May,  69  Ala. 
33.  It  is  now  provided  by  statute 
that  the  transferee  by  writing  or  de- 
livery of  a  bond,  note,  or  bill  given  for 
the  purchase-money  of  land  has  the 
same  lien  on  the  land  for  the  payment 
of  the  same  that  the  vendor  had  be- 
fore the  transfer,  without  regard  to  the 

36 


liability  of  the  vendor  on  such  bond, 
note,  or  bill.  Acts  1879,  p.  171. 
Prior  to  this  statute  the  transfer  of  a 
promissory  note,  given  for  the  pur- 
chase-money of  land,  by  delivery 
only,  did  not  carry  with  it  the  right 
to  enforce  the  vendor's  lien  on  the 
land.  Prickett  v.  Sibert,  71  Ala.  194. 
Arkansas  :  When  the  debt  is  as- 
signed as  collateral, —  see  §  212.  In- 
diana: Nichols  V.  Glover,  41  Ind.  24; 
Kern  v.  Hazlerigg,  11  Ind.  443  ; 
AViseman  v.  Hutchinson,  20  Ind.  40  ; 
Fisher  v.  Johnson,  5  Ind.  492.  Ken- 
tucky :  Honore  v.  Bakewell,  6  B. 
Mon.  67  ;  Ripperdon  v.  Cozine,  8  lb. 
465  ;  Eubank  v.  Poston,  5  Mon.  285, 
286  ;  Johnston  v.  Gwathmey,  4  Litt. 
317,  318;  Broadwell  v.  King,  3  B. 
Mon.  449.  Mississippi  :  Code  1880, 
§  1124.  Louisiana  National  Bank  v. 
Knapp,  61  Miss.  485.  Missouri : 
Sloan  V.  Campbell,  71  Mo.  387  ;  S.  C. 
36  Am.  R.  493.  Texas  ;  Cannon  v. 
McDaniel,  46  Tex.  303  ;  White  v. 
Downs,  40  Tex.  225;  Cordova  v.  Hood, 
17  Wall.  1  ;  Watt  v.  White,  33  Tex. 
421 ;  Moore  U.Raymond,  15  Tex.  554; 
Brooks  V.  Young,  60  Tex.  32. 
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chase-price  is  assigned  by  one  not  rightfully  holding  ifc.^  When 
several  notes  taken  for  the  pnrchase-money  are  assigned  at  dif- 
ferent times,  each  note  is  pro  tanto  an  assignment  of  the  lien,^ 
and  an  assignment  of  part  of  a  note  gives  a  pro  tanto  interest  in 
the  lien.^  But  a  transfer  of  the  note  by  delivery  only,  without 
recourse  to  the  vendor,  or  liability  on  his  part,  does  not  carry 
with  it  the  right  to  enforce  the  lien.* 

When  the  transfer  of  a  note  or  other  evidence  of  debt,  given 
for  the  purchase-money,  is  of  a  nature  that  involves  the  vendor 
in  liability  to  the  transferee  for  the  payment  of  the  debt,  it  is 
upon  the  principle  of  subrogation  to  the  security  the  lien  affords 
the  vendor  for  the  debt,  that  the  transferee  can  claim  the  lien. 
When  the  liability  of  the  vendor  does  not  exist,  the  medium  of 
subrogation  fails.^ 

1093.  Subrogation  to  the  lien.  —  Where  the  lien  is  not  as- 
signable, even  by  express  contract,  there  can  of  course  be  no  sub- 
rogation of  another  to  the  position  of  the  vendor,  by  implication 
of  law  ;  as,  for  instance,  another  person  paying  the  debt  due  the 
vendor  for  purchase-money  is  not  subrogated  to  his  lien.^  But 
the  rule  is  otherwise  where  the  lien  is  held  to  pass  by  assign- 
ment,^ and  a  purchaser  with  notice,  who  pays  off  a  lien,  is  sub- 
stituted to  the  rights  of  the  owner  as  against  another  incum- 
brancer.^ 

So,  also,  one  who  pays  the  debt  for  purchase-money  at  the  in- 
stance of  the  purchaser,  and  who  at  the  time  manifests  an  in- 
tention to  keep  the  lien  alive  for  his  protection  by  retaining  the 
purchase  note  and  deed  in  his  possession  with  the  assent  of  the 

1  Deibler  v.  Barwick,  4  Blackf.  of  a  bond,  note,  or  bill  for  purcbase- 
(Ind.)  339.  money,  has  a  lien  on  the  land,  with- 

2  Davidson  v.  Allen,  36  Miss.  419 ;  out  regard  to  the  liability  of  the  ven- 
Griggsby  v.  Hair,  25  Ala.  327  ;  Rob-  dor  on  the  bond,  note,  or  bill.  And 
ertson  v.  Guerin,  50  Tex.  317;  An-  see  Preston  v.  Ellington,  74  Ala.  133. 
drewsu.  Hobgood,  1  Lea  (Tenn.),  693.  '  Wilkinson  v.  May,  69  Ala.  33,  per 

8  Thomas    v.   Wyatt,    5    B.   Mon.  Briokell,  G.  J. ;  Preston   v.  Ellington, 

(Ky.)  132.  74  Ala.  133,  per  Brickell,  C.  J. 

*  Alabama  :    Bankhead  v.  Owen,  *  Nichol   v.    Dunn,   25    Ark.    129  ; 
60   Ala.  457;  Hightower  v.   Rigsby,  Haskell  u.  Scott,  56  Ind.  564. 
56  Ala.   126  ;  Lang  v.  Wilkinson,  57  '  Peet  v.  Beers,  4  Ind.  46  ;  Lowry 
Ala.  259;  Daily  u.  Reid,  74  Ala.  415;  v.  Smith,  97  Ind.  466  ;  Lusk  v.  Hop- 
Stabler  V.  Spencer,  64  Ala.  496.    But  per,  3  Bush  (Ky.),  179. 
this    rule   was    changed    by   statute,  ^  Planters'    Bank    v.    Dodson,    17 
Acts  1879,  p.  171,  which  provides  that  Miss.  (9  S.  &  M.)  527. 
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debtor,  is  deemed  a  purchaser  of  the  lien,  and  subrogated  to  the 
rights  of  the  vendor.^ 

One  who  furnishes  the  money  for  the  purchase  of  real  estate 
which  by  his  direction  is  conveyed  to  a  mere  volunteer  who  pays 
nothing,  may  be  regarded  as  the  equitable  vendor,  and  as  having 
an  equitable  lien  for  the  purchase-money,  if  such  was  the  agree- 
ment or  intention,  in  place  of  the  legal  vendor.^ 

It  has  even  been  held  that  one  who  loans  money  to  another  to 
pay  the  purchase-money  of  a  homestead,  and  takes  a  note  which 
recites  that  it  is  executed  for  such  purchase-money,  is  subrogated 
to  the  rights  of  the  original  vendor,  when  the  money  is  applied 
in  paying  off  the  lien.^ 

But  a  person  loaning  money  to  a  purchaser  of  land,  and  taking 
a  mortgage  to  secure  himself,  is  not  subrogated  to  the  rights  of 
the  vendor  so  as  to  enable  him  to  hold  the  land  as  against  a  sec- 
ond purchaser  who  was  in  possession  under  his  contract  at  the 
time  of  the  execution  of  the  mortgage,  provided  there  be  no  priv- 
ity or  arrangement  between  the  mortgagee  and  the  vendor  that 
he  shall  succeed  to  the  vendor's  lien.* 

One  who  advances  money  for  the  purchase  of  land,  with  reason 
to  believe  the  same  is  sold  in  fraud  of  the  rights  of  another,  is 
without  equity  to  claim  a  lien  for  his  security.* 

If  the  land  of  two  persons  is  subjected  to  a  vendor's  lien,  and 
one  pays  off  a  judgment  for  the  lien  debt,  he  is  entitled  to  con- 
tribution from  the  other  ;  and  he  is  subrogated  to  all  the  rights 
of  the  vendor  as  against  such  other  owner,  in  order  to  enable  him 
to  subject  the  land  of  such  other  owner  to  his  proportional  part 
of  the  judgment.^ 

1094.  The  lien  exists  in  favor  of  a  third  person  to  whom 
the  vendee,  at  the  vendor's  request,  has  agreed  to  pay  a  portion 
of  the  purchase-money.'^      It  may  exist  in  favor  of  one  whose 


^  Rodman  v.  Sanders,  44  Ark.  504 
Carey  v.  Boyle,  53  Wis.  574. 

2  Dwenger  v.  Branigan,  95  Ind.  221 
Fleece  v.  O'Rear,  83  Ind.  200  ;  Carey 
V.  Boyle,  supra ;  S.  C.  56  Wis.  145 


'  Francis  v.  Wells,  2  Colo.  660; 
Mitchell  V.  Butt,  45  Ga.  162  ;  Latham 
V.  Staples,  46  Ala.  462 ;  Campbell  v. 
Roach,  45  Ala.  667  ;  'Young  v.  Haw- 
kins,  74  Ala.   370  ;   Carver  v.  Eads, 


Jones  V.  Parker,  51  Wis.  218.  65   Ala.   190  ;  De  L'Isle  v.  Moss,  34 

=  Hicks  V.  Morris,  57  Tex.  658.  La.  Ann.  164  ;  Thompson  v.  Thomp- 

«  Small  V.  Stagg,  95  111.  39.  son,    3   Lea   (Tenn.),    126  ;   Mize   v. 

«  Simon  v.  Brown,  38  Mich.  552.  Barnes,  78  Ky.  506  ;  Glaze  v.  Watson, 

6  Beck  V.  Tarrant,  61  Tex.  402.  55  Tex.  563  ;  Whetsel  v.  Roberts,  31 
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land  has  been  sold  on  execution,  and  at  whose  request  the  sheriff 
has  giyen  credit  to  the  purchaser  for  so  much  of  his  bid  as  was 
not  required  to  satisfy  the  judgment.  The  transaction  may  in 
such  case  be  regarded  as  in  substance  to  that  extent  a  sale  by  the 
owner  through  the  sheriff,  and  the  sheriff's  deed  to  that  extent 
his  deed.i 

The  lien  may  be  established  in  favor  of  one  who  is  beneficially 
the  owner  of  the  property  sold,  although  the  title  stands  in  an- 
other who  makes  the  conveyance  to  the  purchaser.^ 

In  a  recent  case  in  Mississippi,  it  appeared  that  the  owner  of 
land  was  indebted  to  another,  whom  he  authorized  verbally  to 
sell  the  land.  A  sale  was  made,  the  owner  conveying  the  land 
to  the  purchaser,  who  gave  his  note  for  the  amount  to  the  cred- 
itor, with  the  understanding  that  it  was  to  be  a  lien  upon  the 
land.^  Notwithstanding  the  rule  prevalent  in  this  state,  that  the 
lien  is  not  assignable  by  a  transfer  of  the  note  given  for  the  pur- 
chase-money, it  was  held  that  the  land  in  this  case  was  bound  by 
the  lien  in  favor  of  the  creditor,  to  whom  the  note  was  given ; 
and  yet  it  has  been  held  in  this  state  that  a  third  person  to  whom 
one  of  the  purchase-money  notes  is  given  at  the  request  of  the 
vendor  cannot  enforce  the  lien  for  that  note.* 

The  decision  was  based  upon  a  distinction  between  a  vendor 
and  a  grantor ;  and  it  was  considered  that  the  person  to  whom 
the  note  was  given  was,  under  the  circumstances,  really  the 
vendor. 

1095.  An  indorsement  of  the  note  "  without  recourse " 
does  not  carry  the  lien.°     And  yet  a  qualification  has  been  made 

Ohio  St.  503  ;  Pinchain  v.  Collard,  13  another  person  for  the  vendor  in  the 

Tex.    333  ;   Louisiana  Nat.   Bank   v.  giving  of  tlie  notes,  approving  the  de- 

Knapp,  61  Miss.  485  ;  Joiner  v.  Per-  cision  in  Pinchain  v.  Collard,  supra; 

kins,  59  Tex.  300  ;  Tysen  v.  Wabash  and  he  expresses  his  individual  opin- 

Ry.  Co.  15  Fed.  Rep.  763.  ion  in  favor  of  the  broad  position  that 

1  Yarbgrough  v.  Wood,  42  Tex.  91.  the  benefit  of  the  lien  should  pass  by 

2  Russell?).  Watt, 41  Miss.  602.  See,  an  assignment  of  the  note.  See  § 
however,  Kelly  v.  Ruble,  11  Oregon,  1092. 

75.  ■*  Rutland  v.  Brister,  53  Miss.  683. 

3  Perkins  v.  Gibson,  51  Miss.  699.  «  Schnebly  v.  Ragan,  7  G.  &  J. 
The  cases  of  Kelly  v.  Mills,  41  Miss.  (Md.)  120;  Johnson  v.  Nunnerly,  30 
267;  Russell  v.  Watt,  lb.  602,  are  Ark.  153;  Williams  u.  Christian,  23 
cited  as  fully  recognizing  this  distinc-  Ark.  255;  Smith  v.  Smith,  9  Abb. 
tion.  Mr.  Justice  Tarbell  reviews  the  (N.  Y.)  Pr.  N.  S.  420;  Bankhead  v. 
decisions  upon  the  point  whether  the  Owen,  60  Ala.  457.  Contra,  Davidson 
lien  is  affected  by  the  substitution  of  v.  Allen,  36  Miss.  419. 

39 


§§  1096,  1097.]     grantor's  or  vendor's  implied  lien. 

of  even  this  proposition,  for  it  is  held  that  when,  after  such  an 
assignment,  the  note  is  taken  up  by  the  vendor  and  reassigned 
to  him,  whereby  the  note  and  lien  are  again  united  in  the  same 
party,  the  lien  then  attaches.^ 

1096.  As  an  exception  to  the  rule  that  the  lien  is  not  as- 
signable by  a  transfer  of  the  note,  or  other  obligation  given  for 
the  purchase-money,  it  is  held  that  when  the  transfer  is  for  the 
payment  of  a  debt  of  the  vendor's,  or  is  made  as  collateral  secu- 
rity for  his  debt,  the  lien  passes  with  the  assignment.^  The  rea- 
son is  said  to  be,  that  when  the  assignment  is  made  for  the  ben- 
efit of  a  third  person,  or  he  is  merely  a  purchaser  of  the  note, 
there  is  no  peculiar  equity  in  his  favor  ;  but  when  the  transfer  is 
for  the  security  or  payment  of  the  vendor's  own  debt,  the  equity 
continues  ;  the  assignee,  in  such  case,  holding  the  lien  as  well 
for  the  benefit  of  the  assignor  as  for  himself,  is  subrogated  to  all 
his  equities.-^ 

In  like  manner  it  is  held  that  if  the  vendor  indorse  the  note, 
and  is  afterwards  obliged  to  take  it  up  at  maturity  upon  the  fail- 
ure of  the  vendee  to  pay,  or  if  the  note  in  any  way  comes  back 
into  the  vendor's  possession  as  his  own,  then  both  the  debt  and 
the  lien,  which  had  been  separated  by  the  assignment,  are  again 
united  in  the  vendor,  who  may  enforce  the  lien.  The  lien  re- 
vives, and,  as  the  owner  of  the  note,  the  vendor  may  enforce  it 
as  though  the  assignment  had  never  been  made.*  In  such  case 
the  bill  to  enforce  the  lien  should  allege  the  special  facts  which 
show  that  the  vendor  is  remitted  to  his  former  right  to  enforce 
the  lien.^ 

1097.  In  case  there  are  several  notes  for  purchase-money, 
and  a  part  of  these  are  transferred  by  indorsement,  leaving  a 
part  in  the  vender's  hands,  the  indorsement  of  each  is  fro  tanto 
an  assignment  of  the  vendor's  lien,  and  entitles  the  assignee  to 
payment,  out  of  the  proceeds  of  the  sale  of  the  land  in  priority 

1  Bernays  v.  Feild,  29  Ark.  218.  *  Kelly   v.    Payne,    18    Ala.   371  ; 

2  So  provided  by  statute  in  Call-  Preston  v.  Ellington,  74  Ala.  133:  and 
fornia,  §  3047  of  Civ.  Code;  Dakota  see  Turner  u.  Horner,  29  Ark.  440; 
Territory,  Civ.  Code,  §  1802.  Bernays   v.    Feild,  supra;    White   v. 

8  Carlton  v.  Buckner,  28  Ark.  66;  Williams,  1  Paige  (N.  Y.),  502;  Hal- 

Crawley  v.  Eiggs,  24  Ark.  563;  Plow-  lock  v.  Smith,  3  Barb.  (N.  Y.)  267; 

man  v.  Riddle,  14  Ala.  169;  Hallock  Lindsey  v.  Bates,  42  Miss.  397. 
V.  Smith,  3  Barb.  (N.  Y.)  267,  272.  «  Young  v.  Hawkins,  74  Ala.  370. 
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to  the  notes  retained  by  the  vendor,  without  regard  to  the  time 
of  their  maturity  ;  but  the  vendor  is  entitled  to  the  surplus  re- 
maining after  payment  of  the  assigned  notes  in  full ;  and  he  may 
assert  his  right  to  it  by  petition  filed  in  the  cause  while  the  fund 
is  in  court.i  The  same  principle  applies  in  case  of  the  assign- 
naent  of  one  or  more  mortgage  notes,  leaving  other  notes  secured 
by  the  same  mortgage  in  the  mortgagee's  hands.^ 

If  several  notes  which  constitute  a  vendor's  lien  upon  land 
are  assigned  at  different  times  to  different  persons,  priority  of 
assignment  gives  no  priority  of  right ;  but  the  lien  secures  the 
several  notes  pro  rataf  as  in  the  case  of  successive  assignments 
of  notes  secured  by  a  mortgage.* 

1098.  The  lien  is  not  lost  by  a  mere  change  in  the  form 
of  the  debt,  as,  for  instance,  by  taking  of  a  new  note.^  And  it 
is  held  by  some  authorities  that  the  vendee's  giving  of  his  note 
at  the  vendor's  request  to  a  third  person,  to  whom  he  was  in- 
debted, or  to  whom  he  gives  the  amount,  does  not  affect  it  so 
long  as  the  original  consideration  remains  ;  ^  and  that  it  is  im- 
material to  whom  the  acknowledgment  of  the  debt  is  made, 
when  this  is  done  at  the  request  of  the  vendor.'^ 

Even  the  giving  of  a  new  note  or  bond  to  the  vendor  by  a  pur- 
chaser from  the  first  vendee,  if  expressed  to  be  for  the  purchase- 
money  of  the  land,  is  regarded  as  a  mere  substitute  for  the  original 
note  or  bond,  and  not  an  independent  security  ;  ^  even  though 
the  new  note  be  executed  not  only  by  the  purchaser,  but  also  by 
a  surety.^ 

But  if  the  original  note  or  bond  be  cancelled,  and  a  new  one 
given  to  another  person,  the  lien  is  lost ;  ^'^  and  a  verbal  agree- 

1  Preston  v.  Ellington,  74  Ala.  133.         «  French   v.   Dickey,  3  Tenn.   Ch. 
^  Jones  on  Mortg.  §  822.  302. 

2  Wooters  ti.  HoUingswortli,  58  Tex.         '  Hamilton    v.    Gilbert,    2    Heisk. 
371;  Salmon  u.  Downs,  55  Tex.  243.       (Tenn.)   680;    Nichols   u.  Glover,  41 

^  Jones  on  Mortg.  §  822.  Ind.  24. 

5  Cordova  v.    Hood,   17   Wall.   1;  «  Boyd   v.   Jackson,    82   Ind.   525, 

Aldridge   v.   Dunn,   7  Blackf.  (Ind.)  526;    Cummings   v.   Moore,   61  Miss. 

249;  Keeder  v.  Nay,  95  Ind.  164;  Di-  184;  Pouns  v.  Gartman,  29  Miss.  133; 

brell  V.  Smith,  40   Tex.  447;  Brooks  Cox  v.  Romine,  9  Gratt.  (Va.)  27. 

V.  Young,  60  Tex.  32  ;  Joiner  v.  Per-  ^  Ellis  v.  Singletary,  45  Tex.  27,  37: 

kins,   59  Tex.  300;  Hicks  v.  Morris,  Slaughters.  Owens,  60  Tex.  668. 

57  Tex.  658;  Flanagan  u.   Cushman,  i"  Hurlock  c.  Smith,   39  Md.  436; 

48  Tex.  241;  Robertson  v.  Guerin,  50  Phelps  v.   Conover,  25  111.   309,  314. 

Tex.  317;  Walker  u.  Struve,  70  Ala.  So  held,  also,  in  Texas,  when  addi- 
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ment  by  all  the  parties  that  the  lien  should  be  retained,  does  not 
save  it.  And  so,  if  there  be  a  compromise  and  settlement  of  the 
original  notes,  and  a  complete  novation  of  the  contract,  the  lien 
is  lost.i 

The  lien  is  not  lost  by  obtaining  a  judgment  for  the  purchase- 
money,  or  upon  a  note  for  the  amount  of  such  purchase-money.^ 
At  most,  the  obtaining  of  judgment  can  only  be  regarded  as  a 
circumsl;ance  bearing  upon  the  question  whether  tbere  viras  a 
waiver  or  not.^  But  the  lien  is  waived  by  obtaining  a  judgment 
for  the  purchase-money  together* with  a  claim  for  the  price  of 
personal  property,  if  the  two  claims  are  so  mingled  together  as 
to  render  it  impossible  to  determine  how  much  of  the  judgment 
represents  the  price  of  the  land  and  how  much  the  value  of  the 
personal  property.*  The  lien  may  also  be  waived  by  taking  a 
new  note  for  a  balance  due  on  the  original  notes,  and  including 
also  other  indebtedness.^ 

Whether  a  new  note  or  bond  is  to  operate  as  payment,  de- 
pends wholly  upon  the  intent  of  the  parties  ;  and,  when  so  in- 
tended, the  lien  will  fall  with  the  note  or  bond  surrendered.^ 

If  the  lien  debt  be  once  paid,  whether  by  a  new  obligation  or 
in  any  other  manner,  the  lien  cannot  afterwards  be  revived  to 
the  prejudice  of  third  persons  by  any  agreement  between  the 
debtor  and  creditor  that  the  lien  shall  be  considered  as  still 
existing.'^ 

A  sale  of  the  land  upon  execution  under  a  judgment  for  the 
debt,  is  inconsistent  with  any  claim  of  lien  upon  the  land,  and 
negatives  or  waives  such  a  claim.^ 

tional  security  was  given.     Jackson  v.  *  Clark  v.  Stilson,  36  Mich.  482. 

Hill,  39  Tex.  493.  6  Wasson  v.  Davis,  34  Tex.  159, 165. 

^  Williams    v.   McCarty,    74    Ala.  «  Murray  v.  Witte,  16   S.  C.   504; 

295;    S.    C.    69    Ala.   174;    Sims   v.  Adger  «.  Pringle,  11  S.  C.  527. 

Sampey,  64  Ala.   230;  S.  C.  68  Ala.  ^  Bank  v.  Bradley,  15  Lea  (Tenn.), 

588 ;    Cummings  v.  Moore,   61  Miss.  279. 

184.  8  Clark   v.    Stilson,  36   Mich.  482; 

2  Burns  V.  Griffin,  24  Grant's  Ch.  Youse  v.  M'Creary,  2  Blackf.  (Ind.) 

451;  /n  re  Perdue,  2  N.  Bank.  R.  183;  243;  Nutter  v.  Fouch,   86   Ind.  451; 

Ball  V.   Hill,   48    Tex.    634;    Graves  Dickason  v.  Eby,  73  Mo.  133;  Outton 

V.  Coutant,   31  N.  J.  Eq.  763;   Wal-  v.  Mitchell,  4  Bibb  (Ky.),  239;  Grubb 

drom  V.  Zacharie,  54  Tex.  503.  v.    Crane,    4    Scam.   (111.)    153;    Mc- 

8  Dubois  V.  Hull,  43  Barb.  (N.  Y.)  Arthur  v.  Porter,  1  Ham.  (Ohio),  99. 
26. 

42 


THE   REMEDY.  [§  1099. 

IV.  The  Remedy. 

1099.  When  the  debt  is  barred,  the  vendor's  lien  cannot  be 
enforced.  It  exists  solely  in  the  debt,  and  is  a  mere  remedy  or 
security  for  this ;  the  lien  is  barred  by  the  same  lapse  of  time 
that  bars  the  debt.-'  Moreover  this  lien  "  has  no  existence  until 
it  has  been  declared  to  exist  by  a  court  of  equity  ;  "  ^  it  is  not  an 
estate  in  the  land,  but  is  a  charge  or  right  which  has  its  incep- 
tion only  when  the  bill  to  enforce  it  is  filed.^  It  is  in  fact  only  a 
money  demand  which  may  be  enforced  against  the  land  in  the 
hands  of  the  vendee,  or  any  one  else  having  proper  notice  of  its 
existence ;  *  and  if  the  debt  is  gone  before  the  lien  is  established, 
there  can  be  nothing  to  establish  the  lien  for.  It  cannot  exist 
distinct  from  the  debt.^  The  lien  may  be  enforced  for  the  first 
note  when  that  becomes  due.^ 

If  a  judgmint  be  obtained  on  the  original  note,  the  lien  con- 
tinues so  long  as  the  judgment  remains  a  subsisting  and  valid 
claim  against  the  debtor.' 

But  the  rule  is  otherwise  in  Alabama  and  Maryland,  where, 
though  the  debt  be  barred,  the  lien  continues,  lilie  a  mortgage 
lien,  for  twenty  years.^  The  exceptional  decisions  in  these  states 
seem  to  proceed  upon  the  idea  that  the  vendor's  lien  is  a  trust  in 
the  land. 

Great  delay  in  enforcing  the  lien,  though  this  be  less  than 

^  Trotter  v.  Erwin,    27  Miss.  772;  '  Stephens     v.     Shannon,     supra; 

Ball  u.  Hill,  48   Tex.  634;  Pitschki  v.  Waddell  v.  Carlock,  41  Ark.  523. 

Anderson,  49  Tex.  1 ;  Borst  'v.  Corey,  ^  Messmore   v.    Stephens,    83   Ind. 

15  N.  Y.  505;  White  v.  Blakemore,  524;  Martin  v.   Cauble,   72  Ind.  67; 

8   Lea   (Tenn.),  49,  per  Cooper,  J.;  Nutter  t>.  Fouch,  86  Ind.  451. 

Rlndge  v.  Oliphint,  62  Tex.  682.    Con-  ^  Borst  v.  Corey,  supra, 

tra,  Bizzell  u.  Nix,  60  Ala.  281,  Man-  ^  Purr  v.  Morgan,  55  Miss.  389. 

ning,  J.,  dissenting;  Flinn  v.  Barber,  '  Slaughter  v.  Owens,  60  Tex.  668; 

61  Ala.   530;    Moreton  w.  Harrison,  1  Ball  v.    Hill,   48   Tex.  634;  Beck  v. 

Bland  (M*i.),  491;  Linthicum  v.  Tap-  Tarrant,  61  Tex.  402. 

scott,  28  Ark.   267;  Waddell  v.  Car-  8  Chapman    v.    Lee,    64    Ala.  483; 

lock,  41  Ark.  523;  Stephens  o.  Shan-  Relfe  v.  Kelfe,  84  Ala.  500;  Shorter 

non,   43   Ark.  464;    Slett   u.   Collins,  u.  Frazer,  64  Ala.  74;  Bizzell  «.  Nix, 

103  111.  74.  supra;  Ware  u.  Curry,  67  Ala.  275; 

^  Linthicum   v.    Tapscott,   28   Ark.  Lingan  v.  Henderson,  1  Bland  (Md.), 

267 ;  Fain  v.  Inman,  6  Heisk.  (Tenn.)  236;  Moreton  v.  Harrison,  supra;  Ma- 

5;  Jones  v.  Ragland,  4  Lea  (Tenn.),  gruder  «.  Peter,  11  G  &  J.  (Md.)  217; 

539;  Stephens  v.  Shannon,  supra.  Baltimore  &  OhioB,.  R.  Co.  v.  Trimble, 

51  Md.  99. 
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twenty  years,  is  a  circumstance  to  be  considered  in  determining 
whether  the  purchase-money  has  in  fact  been  paid.^ 

A  vendor  is  barred  by  the  continuous  possession  of  the  vendee 
for  twenty  years,  or  such  other  length  of  time  as  would  bar  a 
mortgagee  of  his  right  to  foreclose  a  mortgage.^ 

The  only  remedy  for  enforcing  the  lien  is  a  suit  in  equity,  in- 
asmuch as  the  lien  is  altogether  a  thing  of  equity  and  does  not 
exist  in  law.  If  a  personal  obligation  has  been  taken  for  the 
debt,  an  action  at  law  upon  this  cannot  be  brought  at  the  same 
time  with  a  suit  in  equity  to  enforce  the  lien.  If  the  claim  be 
not  satisfied  by  one  remedy,  the  other  may  be  resorted  to.^ 

1100.  Whether  the  remedy  at  law  must  first  be  exhausted, 
or  shown  not  to  exist,  before  a  bill  in  equity  can  be  filed  to  en- 
force the  lien,  is  a  question  upon  which  the  courts  are  not  agreed. 
On  the  one  hand  it  is  held  that  the  purchase-mqpey  is  a  debt 
payable  out  of  the  purchaser's  personal  estate,  and  the  equitable 
lien  exists  for  only  so  much  of  the  debt  as  the  personal  estate  is 
sufficient  to  answer.  "  The  vendor,"  says  Sugden,*  "  has  not  an 
original  charge  on  the  estate,  but  only  an  equity  to  resort  to  it 
in  case  the  personal  estate  prove  deficient."  If  by  a  proceeding 
at  law  he  can  recover  the  debt,  equity  will  not  interfere  to  en- 
force the  lien.^ 

1  May  V.  Wilkinson,  76  Ala.  543.  Bryant  v.  Stephens,  58  Ala.  636;  Bot- 

In  Missouri,  the  vendor  must  en-  torf  v.  Conner,  1  Blackf.   (Ind.)  287; 

force  his  lien  within  ten  years  after  Russell  v.  Todd,  7  lb.  239.   But  under 

his  cause  of  action  accrued.    The  pro-  the  new  practice  in  Indiana  the  ven- 

. vision   of  the   statute   of   limitations  dor  may"  seek  his  legal  remedy  upon 

concerning  trusts  growing  out  of  the  his  money  demand,  and  in  the  same 

realty  applies.     Zoll  v.  Carnahan,  83  action  ask  for  the  enforcement  of  his 

Mo.    35;    Hoekaday   v.  Lawther,   17  lien.     Nutter  v.  Fouch,  86   Ind.  451. 

Mo.  App.  636.  When  the  action  is  to  enforce  the 

^  Thompson   v.    Thompson,   3  Lea  lien  against  the  widow  and  heirs  of 

(Tenn.),  126.  the  vendee,  unless  the  complaint  avers 

'  Barker  v.  Smark,  3  Beav.  64.  the  insufficiency  of  the  personalty  to 

*  Vendors  &  Purchasers,  394.     To  pay  the  debt,  the  j udgment  should  not 

same    effect,    Gilman    v.    Brown,     1  direct  a  sale  of  the  land  until  the  per- 

Mason,    191;    Martin   v.    Cauble,    72  sonalty  is  first  exhausted.     Chandler 

Ind.  67.  J).  Chandler,  78  Ind.  417.   But  in  such' 

^  Pratt    V.    Vanwyck,   6    G.    &   J.  an   action   the  judgment   should   not 

(Md.)   495;  Richardson  v.  Stillinger,  direct  a  sale  of  the  land  in  the  first 

12   lb.   477;  Ridgeway   v.    Toram,  2  instance,  unless  the  complaint  alleges 

Md.  Ch.  303;  Ford  v.  Smith,  1  McAr.  and  the  evidence  proves  that  the  ven- 

(D.   C.)   592;  Eyler  !i.  Crabbs,  2  Md.  dee  has  no  other  property  subject  to 

137;  Roper  v.  McCook,   7  Ala.  318;  execution;  but  the  judgment  should  be 
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A  different  rule  prevails  in  several  states,  where  the  vendee 
may  enforce  his  lien  in  the  first  instance,  without  having  taken 
any  steps  to  collect  the  debt  at  law.^ 

Under  the  modern  practice,  especially  in  those  states  which 
have  adopted  the  code  practice,  the  vendor  may  at  one  and  the 
same  time  seek  his  remedy  for  the  debt,  and  his  equitable  remedy 
for  the  enforcement  of  his  lien  against  the  land.^ 

The  fact  that  the  holder  of  a  note  given  for  the  purchase- 
money  has  procured  its  allowance  against  the  estate  of  the  de- 
ceased vendee,  is  no  obstacle  to  the  enforcement  of  a  vendor's 
lien  against  the  land  itself  in  the  hands  of  a  devisee.^ 

In  some  states  a  different  doctrine  of  the  nature  of  the  lien 
prevails  under  which  the  lien  is  enlarged,  and  made  more  like 
that  which  exists  under  the  civil  law.  It  is  declared  to  arise  and 
exist  at  the  time  of  the  sale,  and  to  result  from  the  sale  on  credit 
without  other  security,  regardless  of  the  subsequent  inability  of 
the  purchaser  to  pay,  or  of  failure  to  compel  him  to  do  so  by  suit 
at  law.* 

1101.  Parties  to  bill  to  enforce  lien.  — The  vendor's  lien  upon 
the  death  of  the  vendor  follows  the  debt,  and  may  be  enforced 
by  the  person  entitled  to  enforce  the  debt  itself.^  A  specific 
bequest  of  the  claim  for  the  purchase-money  carries  the  lien  with 

for  the  amount  of  the  debt  established,  legal  or  equitable,  although  the  com- 

with  a  proper  entry  that  it  is  for  the  plainant  may  have  a  perfect  remedy 

purchase-money,  and    that   the  land  at  law  for  the  money  for  which  the 

is  subject  to  execution  to  satisfy  the  lien  is  claimed.     R.   Code  1878,  art. 

same  in  the  event  that  other  property  66,  §  5,  p.  654. 

of  the  vendee,  subject  to  execution,  i  High  v.  Batte,  10  Yerg.  (Tenn.) 
cannot  be  found.  Nutter  v.  Fouoh,  86  186;  Pratt  v.  Clark,  57  Mo.  189;  Rich- 
Ind.  451 ;  Evans  v.  Feeny,  81  Ind.  ardson  v.  Baker,  5  J.  J.  Marsh.  (Ky.) 
532.  It  is  not  necessary  to  the  validity  323 ;  Stewart  v.  Caldwell,  54  Mo.  536 ; 
of  the  complaint  that  it  should  con-  Bradley  v.  Bosley,  1  Barb.  (N.  Y.) 
tain  an  allegation  of  the  want  of  other  Ch.  125 ;  Dubois  v.  Hall,  43  Barb.  (N. 
property.  Stelzer  v.  La  Rose,  79  Ind.  Y.)  26 ;  Owen  v.  Moore,  14  Ala.  640 ; 
435;  Evans  v.  Feeny,  supra.  Scott  Campbell  u.  Roach,  45  Ala.  667;  Vail 
V.  Crawford,  12  Ind.  410;  Bowen  v.  u.  Drexel,  9  Brad.  (111.)  439  ;  Mayes  u. 
Fisher,  14  Ind.  104;  Stevens  v.  Hurt,  Hendry,  33  Ark.  240. 
17  Ind.  141;  Citizens'  State  Bank  v.  ^  Nutter  v.  Fouch,  supra;  Chap- 
Adams,  91  Ind.  280.  man  v.  Lee,  64  Ala.  483. 

In  Maryland,  it  is  now  provided  by  "  Edmonson  c.  Phillips,  73  Mo.  57. 

statute    that  the   Court   of   Chancery  *  White  v.  Downs,  40  Tex.  225. 

may  decree  a  sale  to  enforce  a  vendor's  '  2  Story  Eq.  Jur.  §  1 227. 
lien  upon  any  estate  in  lands,  whether 
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it.i  Ordinarily  the  right  to  enforce  the  lien  after  the  death  of 
the  vendor  belongs  to  the  personal  representative.^  When  lands 
are  sold  by  an  administrator  under  an  order  of  court,  the  right 
to  enforce  the  lien  for  the  purchase-money  ordinarily  belongs  to 
him ;  ^  but  when  the  sale  is  made  for  the  purpose  of  division 
among  the  heirs,  who  are  the  beneficiaries,  and  the  existence  of 
debts  or  other  necessity  for  an  administrator  is  not  shown,  the 
heirs  may  maintain  a  bill  in  their  own  names  to  enforce  the 
lien.* 

If  the  vendor  has  transferred *any  of  the  notes  taken  for  pur- 
chase-money, the  holders  should  be  made  parties  to  the  vendor's 
suit  to  foreclose  the  lien,  in  a  state  where  the  assignee  can  en- 
force the  lien,  else  he  will  not  be  bound  by  the  judgment.^  To  a 
bill  by  a  transferee  of  a  note  for  the  purchase-money  to  enforce 
the  lien,  the  vendor's  wife,  who  did  not  join  in  the  deed  to  release 
her  dower,  is  not  a  proper  party,  when  the  bill  recognizes  her 
inchoate  right  of  dower,  and  seeks  no  relief  against  her.  She 
has  in  such  case  no  interest  in  the  suit.^ 

The  administrator  of  a  deceased  vendee,  having  no  interest  in 
the  land,  is  not  a  necessary  party  to  a  suit  to  enforce  the  lien,^ 
though  a  proper  party.^  His  heirs  at  law  or  devisees  are  neces- 
sary parties.'*  His  widow,  having  a  contingent  interest  in  the 
surplus,  is  a  proper  party. i"  But  after  a  sale  of  the  land  by  the 
vendee's  administrator  in  his  official  capacity,  to  one  who  had 
notice  of  the  lien,  who  is  made  a  party  to  the  bill,  it  is  not  neces- 
sary to  join  the  heirs. ^^ 

Subsequent  purchasers,  mortgagees,  and  other  holders  of  liens 
in  the  property  should  be  made  parties  defendant  to  the  suit,  or 
they  will  not  be  bound.^^ 

1  Tiernan  v.  Beam,  2  Ohio,  383,  (Tenn.)  123;  M'Kay  v.  Green,  3 
386;   Lavender   v.    Abbott,    30   Ark.     Johns.  (N.  Y.)  Ch.  66. 

172..  8  Lord  V.  Wilcox,  99  Ind.  491. 

2  2  Story  Eq.  Jur.  §  789;  Dayhuff  "  Jackson  v.  Hill,  39  Tex.  493; 
V.  Dayhuff,  81  111.  499;  Hubbard  v.  Owen  v.  Bankhead,  76  Ala.  143;  and 
Clark  (N.  J.),  7  Atl.  Kep.  26.  see  Converse  b.  Sorley,  39  Tex.  515. 

"  Knight  V.  Blanton,  51  Ala.  333.  i"  Edwards  v.  Edwards,  supra. 

*  Knight  V.  Blanton,  supra.  n  Thornton  v.  Neal,  49  Ala.  590. 

=  Glaze  V.   Watson,   55  Tex.  563;  "  Carter  v.  Attoway,  46  Tex.  108; 

Young  V.  Hawkins,  74  Ala.  370.  Turner  v.  Phelps,  46  Tex.  251;  Davis 

^  Simsu.  Nat.   Commercial  Bk.  73  v.  Rankin,  50  Tex.  279;  Robinsons, 

-^'a.  248.  Black,  56  Tex.  215;  Foster  v.  Powers, 

'  Edwards  v.   Edwards,    5   Heisk.  64   Tex.    247.      Otherwise   in   West 

Virginia.     Moreland  v.  Metz,  24  W. 

46  Va.  119. 


THE   REMEDY.  [§  1102. 

The  husband  of  a  vendee,  to  whom  the  land  has  been  trans- 
ferred, creating  in  her  a  statutory  separate  estate  under  the  laws 
of  Alabama,  is  a  proper  party  defendant  to  a  bill  to  enforce  the 
lien,  on  account  of  the  interest  which  he,  as  husband  and  trustee, 
has  in  the  rents  and  income  of  the  land.i 

If  the  vendor's  lien  is  upon  an  undivided  interest  of  a  tenant 
in  common  in  land,  a  person  holding  a  mortgage  on  the  interest 
of  the  other  tenant  in  common,  is  neither  a  necessary  nor  a 
proper  party  to  a  bill  to  enfore  the  lien.^ 

A  mere  tenant  or  agent  in  possession  of  the  land,  but  having 
no  interest  in  it,  is  not  a  proper  defendant.^ 

The  original  vendee,  who  has  parted  with  all  his  interest  in 
the  land,  is  not  an  indispensable  party.* 

A  person  claiming  adversely  to  the  lien  cannot  be  made  a 
party  to  the  bill  for  the  purpose  of  litigating  his  title  in  the  fore- 
closure suit.  The  rule  is  analogous  to  that  which  prevails  in 
relation  to  adverse  claimants  in  suits  to  foreclose  mortgages.^ 
But  this  rule  is  confined  to  such  adverse  claims  of  title  as  were 
derived  from  the  vendor  or  vendee  anterior  to  the  purchase,  or 
from  a  stranger  either  prior  or  subsequent  thereto.  Therefore  a 
purchaser  at  a  tax-sale  made  after  the  right  to  a  vendor's  lien 
accrued,  may  be  properly  joined  as  a  party  defendant.^ 

1102.  The  bill  and  decree.  —  A  bill  to  enforce  a  vendor's 
lien  should  be  brought  in  the  county  where  the  land  is  situated, 
though  the  defendant  is  not  a  resident  of  that  county,'  and 
should  contain  a  sufficient  description  of  the  land  upon  which  it 
is  sought  to  enforce  it,  to  enable  the  court  to  render  an  effectual 
decree  of  sale.^  It  should  allege  a  debt  due  for  the  purchase- 
monej',  in  whole  or  in  part,  of  the  real  estate  described,  and  that 
such  debt  remains  due  and  unpaid.^  It  should  allege  a  convey- 
ance of  the  land.i"     It  should  allege  the  contract  of  sale  under 

1  Sims  V.  Nat.  Commercial  Bk.  73  '  Randle  v.  Boyd,  supra.  See  Jones 
Ala.  248.  on  Mortgages,  §§  1440,  1445. 

^  Dugge  V.  Stumpe,  73  Mo.  513.  '  Joiner  v.  Perkins,  59  Tex.  300. 

8  Milner  v.  Ramsey,  48  Ala.  287;  ^  Long  u.  Pace,  42  Ala.  495 ;  Wil- 
Keed  v.  Gregory,  46  Miss.  740.  liams  v.  Roe,  59  Ala.  629 ;    Alford  v. 

*  Batre  v.  Auze,  5  Ala.  173  ;  Wil-     Wilson,  62  Tex.  484. 
kinson  v.  May,  69  Ala.  33.  »  Lord    v.    "Wilcox,    99    Ind.   491 ; 

^  Randle  v.  Boyd,  73  Ala.  282,  283;  Kelly  v.  Karsner  (Ala.),  2  So.  Rep. 
Jones  on  Mortgages,  §  1440.  164. 

w  Welch  V.  Hicks,  27  Ark.  292. 
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which  the  conveyance  was  made  with  reasonable  certainty,  the 
consideration  to  be  paid,  and  the  time  when  payment  was  to  be 
made  ;  and  these  should  be  clearly  proved. ^  The  bill  cannot  be 
maintained  where  the  allegation  is  that  a  balance  of  the  pur- 
chase-price was  to  be  paid  in  "  five  or  six  years,"  and  the  evi- 
dence tends  to  show  that  it  was  to  be  paid  in  six  or  seven  years, 
and  the  terms  of  the  contract  were  shown  only  by  casual  admis- 
sions of  the  purchaser,  and  were  unreasonable  in  themselves.^ 

The  vendee  cannot  allege  defects  in  the  title  as  a  defence  to 
the  bill  unless  he  has  been  evicted.  He  must  look  to  his  cove- 
nants.^ In  case,  however,  the  sale  was  induced  by  fraud,  and 
the  vendor  is  insolvent,  the  vendee  may  by  cross-bill  set  up  the 
fraud ;  *  and  in  case  there  was  a  covenant  of  seisin  by  one  who 
had  no  title,  a  right  of  action  arises  as  soon  as  the  covenant  was 
made,  and  no  eviction  is  necessary  to  enable  the  vendee  to  avail 
himself  of  this  defence.^ 

When  some  of  the  notes  secured  by  it  are  not  due,  a  sale  can 
be  decreed  only  of  so  much  of  the  land  as  will  suffice  to  pay  the 
debt  then  accrued  and  the  costs  of  suit,  leaving  the  other  notes 
to  stand  as  a  lien  upon  the  remainder  of  the  land.^  It  is  erro- 
neous to  decree  a  sale  subject  to  the  lien  of  the  remaining  notes. 

A  bill  to  enforce  a  lien  against  a  purchaser  holding  the  ven- 
dor's deed  with  warranty  is  devoid  of  equity  when  its  averments 
show  that  the  purchaser  has  suffered  damages  by  reason  of  an 
eviction  under  an  outstanding  paramount  title,  in  an  amount 
exceeding  the  amount  of  the  unpaid  purchase-money.' 

Equity  will  enforce  a  lien  for^purchase-money,  but  it  will  not 
vacate  a  transfer  because  the  purchase-money  has  not  been  paid. 
The  action  to  enforce  the  lien  is  in  affirmance  of  the  transfer, 
and  the  decree  in  such  an  action  orders  the  property  to  be  sold, 
or  so  much  of  it  as  may  be  necessary  to  discharge  the  lien.^ 

1  Mowrey  !).  Vandling,  9  Mich.  39 ;  375;  Palmer  r.  Chandler,  47  Tex. 
Dunton  v.  Outhouse    (Mich.),  31    ST.     335. 

W.  Kep.  4U.  4  Lewis  v.  Cranmer,  36  N.  J.  Eq. 

2  Waterfield  v.  Wilder  (Mich.),  31     124. 

N.  W.  Rep.  553.  6  Leird  v.  Abernathy,  supra. 

"  Leird   v.    Abernathy,    10    Heisk.  e  §§  1500-1505  ;  Emison  v.  Risque, 

(Tenn.)  626;    Cohen  v.  Woollard,  2  9  Bush  (Ky.),  24;  Burton  v.  McKin- 

Tenn.  Ch.  686.     In  Texas  it  is  held  ney,  6  lb.  428;   and  see  Codwise  v. 

that  it  is  a  defence  to  the  suit  that  the  Taylor,  4  Sneed  (Tenn.),  346. 

vendor  has  no  valid  title  to  the  land.  '  Kingsbury  v.  Milner,  69  Ala.  502. 

Houston  V.  Dickson,  1  So.  West  Rep.  s  Perkins  v.  U.   S.  Electric  Light 

Co.  16  Fed.  Rep.  513,  per  Wallace,  J. 
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A  Tender  having  liens  upon  separate  parcels  of  land,  sold  to 
the  same  vendee  at  different  times,  cannot  have  a  decree  for  the 
aggregate  amount  of  the  liens,  and  for  the  sale  of  all  the  land  to 
satisfy  it ;  but  the  decree  must  be  for  the  sale  of  each  tract  for 
the  amount  due  upon  it  specifically.  The  lien  is  distinct  for  each 
parcel.^ 

The  decree  may,  as  in  case  of  a  decree  of  sale  in  a  suit  to  fore- 
close a  mortgage,  allow  a  time  for  redemption  before  the  sale ; 
I  and  if  by  statute  a  time  for  redemption  after  sale  is  allowed  in 
ca§e  of  a  sale  under  foreclosure  of  a  vendor's  lien,  the  decree 
should  not  direct  a  delivery  of  the  deed  till  such  time  has 
passed  .2 

1103.  Judgment  for  balance  of  debt.  —  A  judgment  de- 
creeing a  sale  of  land  to  satisfy  the  lien  may  provide  that  an  exe- 
cution shall  issue  for  the  balance  of  the  debt  not  satisfied  by  the 
sale,  if  such  a  practice  prevails  in  other  similar  cases,  such,  for 
instance,  as  in  case  of  a  sale  under  a  mortgage.^  But  a  personal 
I  judgment  will  not  be  entered  against  the  vendee's  assignee,  un- 
less he  has  entered  into  a  valid  and  binding  agreement  to  pay 
the  debt.* 

The  jurisdiction  of  a  court  of  equity  having  once  attached 
under  a  bill  properly  filed  to  enforce  a  vendor's  lien,  the  court 
will  make  its  jurisdiction  effectual  for  the  purposes  of  complete 
relief  by  removing  any  impediment  to  the  enforcement  of  the 
lien,  such  as  a  cloud  on  the  title.^ 

^  Edwards   v.   Edwards,    5   Heisk.  out  great  injury  to  the  parties,  or  if 

(Tenn.)  123.  the  vendee  so  direct,  the  court  shall 

'^  Webber    v.    Mackey,   4    Bradw.  order  it  all  to  be  sold  at  one   time, 

(111.)  458;  Wade  K.  Greenwood;  2  Rob.  making  the  payments  to  fall  due  at 

(Va.)  474.  such  times  as  the  purchaser  has  agreed 

In  Tennessee  it  is  provided  by  to  pay  the  vendor  ;  and  the  money,  as 
statute  that  the  vendor  of  land,  as  collected,  shall  be  applied  to  the  pay- 
each  payment  of  the  purchase-money  ment  of  the  instalments  due  the  ven- 
becomes  due,  may  bring  his  suit  to  dor.  Whether  the  land  is  all  sold,  or 
enforce  his  lien  as  vendor,  and  may  is  sold  in  parcels,  the  defendant  shall 
have  so  much  of  the  land  sold  as  may  have  the  right  of  redemption,  as  in 
be  necessary  to  pay  the  money  then  other  cases.  Code  1882,  §§  4306- 
due,  and  that  the  suit  shall  be  retained  4309. 

in  court,  and,  as  each  of  the  payments         ^  Alford  v.  Wilson,   62  Tfx.  484; 

becomes  due,  the  court  shall  direct  a  Fisher  v.  Brown,  24  W.  Va.  713. 
sufficient  quantity  of  the  land  to  be         *  Fisher  v.  Brown,  supra. 
sold  to  satisfy  the  same.  6  Johnston  v.  Smith,  70  Ala.  108. 

If  the  land  cannot  be  divided  with- 
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§  1104.]         grantor's  or  vendor's  implied  lien. 

1104.  Marshalling  assets.  —  When  land  subject  to  a  ven- 
dor's lien  is  subsequently  mortgaged  to  one  who,  in  good  faith 
and  without  notice  of  the  lien,  pays  a  valuable  consideration  for 
his  title,  he  acquires  a  priority  over  the  vendor,  and  is  entitled 
to  have  his  claim  satisfied  in  preference  to  the  claim  of  the  ven- 
dor for  the  unpaid  purchase-money.  But  if  the  mortgagee  has 
also  security  for  his  claim  upon  other  real  or  personal  property, 
he  may  be  compelled  in  equity  to  exhaust  his  remedy  upon  such 
security  before  resorting  to  the  lands  affected  by  the  vendor's 
lien ;  and  if  any  part  of  the  pers"bnal  security  be  wasted  or  mis- 
applied through  his  fault  or  negligence,  he  must  bear  the  loss.i 

As  a  general  rule,  upon  the  decease  of  the  vendee,  his  heir  or 
devisee  is  entitled  to  have  the  unpaid  purchase-money  paid  out 
of  the  personal  property.^ 

1  Gordon  v.  Bell,  50  Ala.  213.  3  Johns.  (N.  Y.)  Ch.  312 ;  Warner  v. 

2  Wright   V.    Holbrook,   32   N.   Y.  Van  Alstyne,  3  Paige  (N.  Y.),  613; 
587;    Lamport  v.  Beeman,  34  Barb.  Sutherland  v.  Harrison,  86  111.  363. 
(N.  Y.)  239 ;  Livingston  .,.  Newkirk, 
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THE   vendee's   implied   LIEN  EOK   PUECHASE-MONEY: 

1105,  1106. 

1105.  Money  paid  by  a  vendee  of  land  prematurely,  or 
before  receiving  a  conveyance,  is  a  charge  upon  the  estate  in 
the  hands  of  the  vendor,  or  in  the  hands  of  his  grantee  with 
notice.^  And  so,  if  a  purchaser  makes  a  deposit  on  account  of 
the  purchase-money,  at  the  time  of  executing  an  agreement  of 
purchase,  which  is  not  completed  because  the  vendor  is  unable  to 
give  a  good  title,  the  purchaser  has  a  lien  upon  the  land  for  the 
money  so  paid.^  "  There  can  be  no  doubt,  I  apprehend,"  says 
Lord  Cranwoith,^  "  that  when  a  purchaser  has  paid  his  purchase- 
money,  though  he  has  got  no  conveyance,  the  vendor  becomes  a 
trustee  for  him  of  the  legal  estate,  and  he  is  in  equity  consid- 
ered as  the  owner  of  the  estate.  When,  instead  of  paying  the 
whole  of  his  purchase-money,  he  pays  a  part  of  it,  it  would  seem 
to  follow,  as  a  necessary  corollary,  that  to  the  extent  to  which 
he  has  paid  his  purchase-money,  to  that  extent  the  vendor  is  a 
trustee  for  him  ;  in  other  words,  that  he  acquires  a  lien,  exactly 
in  the  same  way  as  if,  upon  the  payment  of  part  of  the  pur- 
chase-money, the  vendor  had  executed  a  mortgage  to  him  of  the 
estate  to  that  extent.     It  seems  to  me  that  that  is  founded  upon 

1  2  Story  Eq.  §  1217  ;  Lane  v.  Lud-  Bro.  C.  C.  301;  Burgess  v.  Wheate, 
low,  6  Paige  (N.  Y.),  316,  n.;  Chase  1  W.  Bl.  123,  150;  Payne  v.  Atter- 
V.  Peck,  21  N.  Y.  581,  585  ;  Wickman  bury,  Harr.  (Mich.)  Ch.  414  ;  Funk  v. 
V.  Robinson,  14  Wis.  493;  Small  v.  McKeoun,  4  J.  J.  Marsh.  (Ky.)  162; 
Small,  16  S.  C.  64  ;  Cooper  v.  Mer-  Bibb  «.  Prather,  1  Bibb  (Ky.),  313. 
ritt,  30  Ark.  686  ;  Stewart  v.  Wood,  In  California  and  Dakota  Terri- 
63  Mo.  252  ;  Brown  v.  East,  5  Mon.  tory  it  is  provided  that  one  who  pays 
(Ky.)  405,  407;  Shirley  v.  Shirley,  7  to  the  owner  any  part  of  the  price  of 
Blackf.  (Ind.)  452.  real  property,  under  an  agreement  for 

2  Burns  v.  Griffin,  24  Grant  Ch.  the  sale  thereof,  has  a  special  lien  upon 
451;  Dinn  v.  Grant,  5  De  G.  &  S.  the  property,  independent  o£  posses- 
451 ;  Turner  v.  Marriott,  L.  R.  3  Esp.  sion,  for  such  part  of  the  amount  paid 
744.  as  he  may  be  entitled  to  recover  back 

2  Rose  V.  Watson,  10  H.  L.  Cas.  in  case  of  a  failure  of  consideration. 
672;  and  see,  al>o,  Wythes  v.  Lee,  3  Civil  Code  Cal.  1872  §  3050;  Dakota 
Drew.   396;    Cator  v.    Pembroke,    1     Codes,  1883,  §  1805  of  Civ.  Code. 
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such  solid  and  substantial  justice  that,  if  it  is  true  that  there  is 
no  decision  aifirraing  that  principle,  I  rejoice  that  now,  in  your 
lordships'  house,  we  are  able  to  lay  down  a  rule  that  may  con- 
clusively guide  such  questions  for  the  future.  I  think,  however, 
that  there  are  some  authorities,  which  have  been  pointed  out, 
which  have  established  that  rule  in  principle  if  not  in  terms. 
But  I  think  it  is  unimportant  to  go  into  that,  because  it  is  now 
established,  and  will  from  henceforth  be  established  as  a  very 
sound  principle,  founded  on  solid  justice." 

1106.  When  a  purchaser  properly  declines  to  complete  a 
contract  of  sale,  it  seems  there  should  be  a  lien  for  the  purchase- 
money  paid  upon  it  wherever  a  vendor's  implied  lien  exists.^ 
The  lien  covers  interest  on  the  purchase-money  paid.^  If  the 
purchaser  has  assigned  his  contract,  his  assignee  has  a  lien  for 
what  has  been  paid.^  If  there  has  been  a  sale  and  conveyance 
of  the  land  in  the  first  place,  there  is  no  reason  why  the  lien 
should  not  arise  upon  a  resale  and  reconveyance  of  the  prop- 
erty.* The  lien  will  then  arise  from  the  conveyance  in  the  same 
manner  as  it  arose  upon  the  first  conveyance. 

If  a  purchaser  under  a  contract  by  a  married  woman  make 
payments  upon  the  land,  and  she  refuses  to  convey  because  her 
contract  to  convey  is  not  binding  upon  her,  the  purchaser  has  a 
charge  upon  the  land  enforcible  in  equity.^ 

If  the  vendor  is  not  the  absolute  owner  of  the  estate,  the  pur- 
chaser's lien  exists  only  to  the  extent  of  the  vendor's  interest. 
Thus,  if  the  vendor  is  a  mortgagee  selling  under  a  power  of  sale, 
the  purchaser's  lien  for  the  deposit  or  part  payment  made  is  lim- 
ited to  the  interest  of  the  mortgagee  in  the  estate,  and  does  not 
exist  against  the  mortgagor.^ 

1  See  §  191.  pier  v.  Jones  47  Ala.  90.     See  Willis 

2  Rose  V.  Watson,  10  H.  L.    Cas.     v.  Searcy,  49  Ala.  222. 

672;  Wythes  v.  Lee,  3  Drew.  396.  «  Felkner  v.  Tighe,  39  Ark.  357. 

'  Aberaman  Iron  Works  u.Wickens,  ^  Wythes  v.  Lee,  supra ;  Fisher's 
L.  R.  4  Ch.  101.  Mortg.  4th  ed.  p.  140. 

*  Scott  V.  Griggs,  49  Ala.  185;  Na- 
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CHAPTER   XXV. 

THE   vendor's   lien   BY   CONTE.ACT   OR   RESERVATION. 

I.  Nature  and  extent  of  the  lien,  1107-  I  II.  Transfer  and  enforcement  of  the  lien.. 
1118.  I  1119-1130. 

I.   Nature  and  Extent  of  the  Lien. 

1107.  A  lien  by  contract  is  not  a  vendor's  lien.  The  inter- 
est of  a  vendor  who  has  given  an  ordinary  contract  or  bond  for 
the  sale  of  land,  but  retains  the  title  to  the  land  in  himself,  is 
often  spoken  of  in  the  cases  as  a  vendor's  lien ;  ^  but  it  is  con- 
ceived that  this  is  a  misuse  of  terms,  which  should  be  avoided  as 
leading  to  confusion.  There  is  a  fundamental  distinction  between 
a  vendor's  security  in  such  case  and  the  lien  implied  by  law,  and 
properly  known  as  a  vendor's  lien.^  When  the  legal  title  re- 
mains in  the  vendor,  the  vendee  has  merely  an  equity  of  redemp- 
tion in  the  land,  and  no  act  of  his  can  possibly  affect  the  ven- 
dor's title ;  while,  in  case  of  a  mere  lien  in  the  vendor,  the  fee  is 
in  the  purchaser,  who  may  at  any  time  discharge  the  lien  by  con- 
veying the  land  to  a  bond  fide  purchaser  for  value.^  In  the  one 
case  the  vendor  has  a  lien  without  any  title,  and  in  the  other  he 
has  the  title  without  any  occasion  for  a  lien.  His  title,  by  the 
terms  of  the  contract,  is  his  security  ;  and  he  cannot  in  any  way 
be  divested  of  his  title,  except  the  vendee  fulfils  his  contract,  and 
by  that  means  becomes  entitled  to  a  conveyance.  As  already 
noticed,  the  relation  of  vendor  and  vendee  in  such  case  bears  a 
strong  similitude  to  that  of  mortgagee  and  mortgagor.    The  ven- 

1  See,  of  recent  cases,  Stevens  v.  Cal.  186,  194,  per  Ch.  .1.  Field; 
Chadwick,  10  Kans.  406;  Smith  o.  Driver  v.  Hudspeth,  16  Ala.  348; 
Rowland,  13  Kans.  245;  Neel  w.  Clay,  Wells  u.  Smith,  44  Miss.  296;  Pitts 
48  Ala.  252;  Hill  v.  Grigsby,  32  Cal.  v.  Parker,  44  Miss.  247;  Hutton  v. 
65.  Moore,  26  Ark.  382;  Hines  v.  Perkins, 

2  Lowery  v.  Peterson,  75  Ala.  109  ;  2  Heisk.  (Tenn.)  395  ;  White  u.  Blake- 
Bankhead  «.  Owen,  60  Ala.  457;  Baker  more,  8  Lea  (Tenn.),  49;  Hale  v. 
V.  Compton,  52  Tex.  252.  Baker,  60  Tex.  217  ;  Ransom  v.  Brown, 

3  Church  V.  Smith,  39  Wis.  492,  63  Tex.  188;  Reese  v.  Burts,  39  Ga. 
496,  per  Lyon,  J. ;  Sparks  v.  Hess,  15  565. 
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dor,  having  the  title,  has  a  substantial  security ;  having  no  title, 
he  has  by  implication  a  lien  in  name,  but  it  exists  only  in  name 
until  a  court  of  equity  has  given  it  force  by  a  decree.^  A  lien  by 
contract  "  has  none  of  the  odious  characteristics  of  the  vendor's 
equitable  lien."  ^ 

When  the  vendor  retains  the  legal  title,  the  interest  of  the 
purchaser  is  insecure,  unless  the  contract  of  purchase  be  recorded ; 
for  the  land  is  subject  to  sale  by  the  vendor,  and  subject  to  levy 
upon  execution  by  his  creditors.^ 

It  is  just  as  proper  to  call  a  mortgage  given  for  purchase- 
money  a  vendor's  lien,  as  to  call  by  that  name  the  lien  of  one 
who  has  given  a  contract  to  sell,  but  retains  the  legal  title,  or 
who  has  reserved  a  lien  in  his  deed  of  conveyance. 

It  is  often  said  that  a  vendor's  lien  may  arise  as  well  before 
the  conveyance  as  after  it.*  But  the  same  courts  which  give  this 
name  to  the  lien  retained  by  a  vendor,  who  holds  the  legal  title 
as  security  for  the  performance  of  the  contract  of  sale,  generally 
proceed  to  point  out  the  differences  between  this  lien  and  that 
which  is  implied  upon  a  conveyance ;  and  inasmuch  as  the  only 
likeness  between  the  two  liens  is  in  their  both  securing  the  pur- 
chase-money, it  is  proposed,  in  treating  of  the  subject,  to  confine 
the  term  "vendor's  lien"  to  that  lien  which  is  in  equity  impUed 
to  belong  to  a  vendor  for  the  unpaid  purchase-price  of  land  sold 
and  conveyed  by  him. 

Under  a  contract  for  the  sale  of  land  which  says  nothing 
about  a  reservation  in  the  deed  of  the  vendor's  lien,  or  about 
any  security  being  given  for  the  deferred  payments  of  purchase- 
money,  the  vendor  has  the  right  to  insert  in  his  deed  a  clause 
reserving  such  a  lien.^ 

1108.  The  legal  eflfect  of  a  title  bond,  or  agreement  for  a 

1  "  It  is,  in  short,  a  right  which  »  Bell  v.  McDuffie,  71  Ga.  264. 
has  no  existence,  until  it  is  established  ^  English  v.  Russell,  1  Hempst.  35; 
by  the  decree  of  a,  court  in  the  par-  Yancey  v.  Mauck,  15  Gratt.  (Va.) 
ticular  case."  Per  Story,  J.,  in  Gil-  300;  Hill  v.  Grigsby,  32  Cal.  55; 
many.  Brown,  1  Mason,  191.  "His  Amory  u.  Reilly,  9  Ind.  490;  Servis 
lien  is  an  individual  equity,  of  no  v.  Beatty,  32  Miss.  52,  distinguished 
force  until  declared  by  a  court  of  in  Wright  «.  Troutman,  81  Ill.°374. 
equity."  Hutton  v.  Moore,  26  Ark.  «  Findley  v.  Armstrong,  23  W.  Va. 
382,  396,  quoted  in  Campbell  v.  Ean-  113  ;  Warren  v.  Branch,  15  lb.  21, 
kin,  28  Ark.  401,  406.  38  ;    Hatcher    v.    Hatcher,    1   Kand. 

2  Per    Chief  Justice    Watkins,   in  (Va.),  53. 
Moore  v.  Andtrs,  14  Ark.  628,  634. 
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deed,  is  sometimes  said  to  be  like  a  deed  by  the  vendor  and  a 
mortgage  back  by  the  vendee.^  There  can  be  no  sensible  dis- 
tinction between  the  case  of  a  legal  title  conveyed  to  secure  the 
payment  of  a  debt,  and  a  legal  title  retained  to  secure  payment.^ 
The  vendor  holds  the  legal  title,  and  all  persons  must  necessarily 
take  notice  of  it ;  and  although  the  vendee  enter  into  possession, 
his  deed  will  of  course  convey  only  his  equitable  title. ^  Like  a 
mortgagor  in  possession,  he  has  an  equity  of  redemption ;  while 
the  vendor  holds  the  title  by  reservation  rather  than  by  grant,  as 
in  the  case  of  an  ordinary  mortgage.  The  equitable  estate  of  the 
vendee  may  be  alienated  or  devised  as  real  estate,  and  upon  his 
death  it  will  descend  to  his  heirs ;  while  on  the  other  hand,  al- 
though the  vendor  holds  the  legal  title,  upon  his  death  the  secu- 
rities he  has  taken  for  the  purchase-money  go  to  his  personal 
representative.*  Although  the  vendor's  remedy  upon  the  note  or 
contract  or  bond  taken  for  the  purchase-money  be  barred  by  the 
statute  of  limitations,  or  by  the  discharge  in  bankruptcy  of  the 
vendee,  the  lien  upon  the  land  is  not  affected.  As  in  respect  to 
mortgages,  the  vendor's  lien  will  in  such  case  be  presumed  to 
have  been  satisfied  after  the  lapse  of  twenty  years,  and  the  con- 
tinued possession  of  the  vendee ;  ^  and  on  the  other  hand,  if  the 
vendor  remain  in  possession,  so  long  as  he  recognizes  the  vendee 
as  the  equitable  owner  the  statute  does  not  begin  to  run  ;  and 
after  it  does  begin  to  run,  the  vendee  may  at  any  time  within 
the  same  period  redeem  the  title.® 

When  after  such  a  contract  the  vendor  pays  delinquent  taxes 
upon  the  land,^  or,  at  the  request  of  the  vendee,  pays  for  improve- 

1  Wells   V.    Francis,    7   Colo.    396;  len,  62  Ala.  145;  Cleveland  u.  Martin, 
Hardin  u.  JBoyd,  113  U.  S.  756.  2  Head  (Tenn.),  128;  Irvine  i,-.  Muse, 

2  Bankliead  v.  Owen,  60  Ala.  457;  10    Heisk.   (Tenn.),   477;     Seliorn    v. 
Lower3-  v.  Peterson,  75  Ala.  109.  MeWhirter,  8  Bax.  (Tenn.)   201;  S. 

8  New  York  &  Cleveland  Gas  Coal  C.  6  lb.  311;  White  v.  BUikemore,  8 

Co.  V.  Plumer,  96  Pa.  St.  99.  Lea  (Tenn.),  49;  Richards  v.  FiAer, 

^  Smith  V.  Moore,  26  111.  392;  Smith  8  W.  Va.  55;  Merritt  v.  Judd,  14  Cal. 

V.    Price,    42    III.    899;     Button    v.  59;   Purdy  v.   BuUard.  41   Cal.   444; 

Schroyer,  5  Wis.  598  ;  Lewis  v.  Haw-  Dukes    v.    Turner,    44     Iowa,    575  ; 

kins,  23  Wall.  119;  Martin  v.  O'Ban-  Greene  v.  Cook,  29   111.  186;  McCon- 

non,  35  Ark.  62;  Holman  v.  Patter-  nell  v.  Beattie,  34  Ark.  113;  Schearff 

son,  29  Ark.  357;  Lewis  v.  Boskins,  v.  Dodge,  33  Ark.  340,  345;  Walken- 

27  Ark.  61 ;  Scroggins  v.  Hoadley,  56  horst  v.  Lewis,  24  Kans.  420. 

Ga.    165;     Lingan    v.   Henderson,    1  6  Lewis  v.  Hawkins,  23  Wall.  119. 

Bland  (Md.)  Ch.  236;    Relfe  v.  Relfe,  «  Harris  v.  King,  16  Ark.  122. 

34  Ala.   500,   504;  Masterson  p.  Pul-  '  Lillie  v.  Case,  54  Iowa,  177. 
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ments  upon  the  property,  which  by  the  terms  of  the  contract  the 
vendee  was  himself  to  make  before  receiving  a  conveyance,  the 
amount  so  paid  becomes  a  further  lien  upon  the  property,  which 
the  vendor  may  enforce  by  a  sale  of  the  vendee's  interest  under 
the  contract.^ 

If  the  vendor  who  retains  the  title  also  retains  possession  of 
the  land  as  security  for  the  purchase-money,  he  is  not  liable  to 
the  vendee  for  the  rent  of  the  premises.^ 

1109.  The  holder  of  the  contract  cannot  impair  the  secu- 
rity. The  legal  title  of  the  vendor  in  such  case  is  not  affected 
by  any  liens  created  by  the  person  who  holds  the  contract  of  pur- 
chase, as,  for  instance,  a  mechanic's  lien  for  labor  and  materials 
furnished  him  ;  ^  or  a  conveyance  or  mortgage  by  him ;  *  or  a 
judgment  or  attachment  against  him.^  Such  claims  necessarily 
arise  after  the  lien  created  by  the  contract,  and  must  be  subject 
to  that  lien.  The  vendee  cannot  possibly  do  anything  to  impair 
that  lien,  any  more  than  a  mortgagor  can,  after  the  execution  of 
his  mortgage,  do  anything  with  his  title  to  impair  that  security. 
But  if  the  vendor,  after  a  lien  has  attached  to  the  interest  of  the 
vendee  for  materials  used  in  the  construction  of  a  house  upon  the 
premises,  takes  a  reconveyance  of  the  premises,  and  as  a  part  of 
the  consideration  of  the  reconveyance  assumes  the  lien  debt,  the 
lien  may  be  enforced  against  the  whole  land.^ 

No  homestead  right  in  the  property  can  be  acquired  by  the 
purchaser  as  against  the  lien.' 

If  the  vendee  sells  the  property  to  another,  his  lien  upon  the 
land  for  the  purchase-money  is  subordinate  to  the  lien  of  the 
original  vendor  ;  and  a  surety  upon  the  purchase  notes  given  by 
the  first  vendee  has  an  equity  to  have  the  land  sold  for  the  pay- 
ment of  these  notes,  superior  to  any  equity  which  any  claimant 
under  such  vendee  can  have  on  the  land.^ 

After  a  title  bond  or  a  contract  of  sale  has  been  given  for  the 

1  Grove  V.  Miles,  71  111.  376;  S.  C.  Heisk.  (Tenn.)  166;  Rogers  v.  Blum, 
58  111.  338.  56  Tex.  1. 

2  VVorrel  v.  Smith,  6  Colo.  141  6  Hadley  v.  Nash,   69  N.  C.  162; 
8  Seitz  V.  U.  P.  R.  Co.  16  Kans.     Roberts  v.  Francis,  2  Heisk.  (Tenn.) 

133;  Cochran  u.  Wimberly,  44  Miss.  127;  Tuck  v.  Calvert,  33  Md.  209. 

503;  Thorpe  v.  Durbon,  45  Iowa,  192.  6  Adams  v.  Russell,  85  111.  284. 

«  Sitz  V.  Ueihl,  55  Mo.   17;  Beattie  7  Berry  v.  Bon-gess,  62  Tex.  239. 

V.  Dickinson,  39  Ark.  205;  Harvill  v.  a  Beattie  v.  Dickinson,  supra. 
Lowe,  47  Ga.  214  ;  Carter  v.  Sims,  2 
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conveyance  of  lands  upon  the  payment  of  the  purchase-money, 
the  lands  are  not  subject  to  sale  under  execution  at  law  at  the 
suit  of  one  obtaining  judgment  afterwards  against  the  vendor ; 
the  lien  of  the  vendee  prevails  against  the  lien  of  the  judgment 
creditor,  which  can  operate  only  upon  the  interest  which  the 
vendor  had  at  the  time  of  its  rendition.^ 

1110.  An  express  reservation  in  a  deed,  of  a  lien  upon  the 
laja.6.  conveyed  creates  an  equitable  mortgage,  and  when  the  deed 
is  recorded  every  one  is  bound  to  take  notice  of  the  incumbrance.^ 
Thus,  where  land  was  sold,  and  for  the  purchase-money  several 
promissory  notes  of  the  purchaser  were  taken,  and  these  were 
described  in  the  deed  of  conveyance,  and  expressly  made  a  lien 
upon  the  land  conveyed,  a  purchaser  on  execution  obtained  only 
an  equity  of  redemption  subject  to  such  lien.^ 

To  create  such  a  lien  there  must  be  something  more  than  a 
mere  recitation  that  the  purchase-money,  to  a  certain  amount, 
remains  unpaid;  this  amount  must  be  expressly  charged  upon 
the  land  conveyed.*  A  note  or  bond  given  for  the  purchase- 
money  of  land  conveyed  does  not  create  a  lien  upon  it.^  It  does 
not,  though  it  recites  upon  its  face  that  it  is  given  for  purchase- 
money  of  the  land,  stick  to  the  land.  But  a  reservation  of  a 
purchase-money  lien  in  a  note  given  for  the  land  renders  the 
sale  executory  in  the  same  manner  as  if  the  reservation  were  con- 

'  Shinn  v.  Taylor,  28  Ark.  523;  the  existence  of  unpaid  purchase- 
Money  V.  Dorsey,  7  S.  &  M.  (Miss.)  money  notes,  but  retains  no  express 
15,  22;  Taylor  v.  E(;k:ford,  11  lb.  21.  lien  in  terms  for  their  payment,  and 

^  Ufford    V.    Wells,   52   Tex.   612;  his  rights  under  a  deed  which  declares 

Webster  v.  Mann,  52  Tex.  416;  Baker  that  a  lien  is  reserved  for  unpaid  pur- 

V.  Compton,   52  Tex.    252  ;  Coles  v.  chase-money.     Under  the  former,  the 

Withers,  33  Gratt.  (Va.)  186;  Eichel-  vendor  has  parted  with  title,  and  has 

berger  v.  Gitt,  104  Pa.  St.  64  ;  Bank  only  an  implied  vendor's  lien  for  pur- 

V.  Bradley,  15  Lea  (Tenn.),  279.  chase -money  ;  under  the  latter,   the 

^  Davis  «.  Hamilton,  50  Miss.  213;  superior  title  remains  with  the  vendor, 

Stratton  v.   Gold,  40  Miss.   778,  781;  and  the  deed  is  the  evidence   of  an 

Caldwell    V.    Fraim,    32     Tex.    310.  executory  contract.     Baker  u.  Comp- 

Quoted  with  approval  in  Hall  v.  Mo-  ton,  52  Tex.  252,  per  Gould,  J. 
bile   &  Montgomery  Ky.   Co.  58  Ala.         ^  Smith  v.  High,  85  N.  C.  93  ;  Hos- 

10,  22.  kins  u.  Wall,  77  N.  C.  249;  Ransom 

*  Heist  u.  Baker,  49  Pa.  St.  9.  u.  Brown,  63  Tex.  188;  Baker  vi. 
There  is  a  broad  distinction  between  Compton,  52  Tex.  252.  See,  how- 
the  rights  of  a  vendor  under  an  abso-  ever,  Briggs  v.  Planters'  Bank,  Free- 
lute  deed  with  warranty  which  recites  man's  (Miss.)  Ch.  574. 
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tained  in  the  deed  itself.'  But  a  grant  of  land,  "to  have  and  to 
hold  the  same  under  and  subject,  nevertheless,  to  the  payment" 
of  a  certain  sum  at  the  decease  of  the  grantee,  constitutes  a 
charge  upon  the  land,  in  whosesoever  hands  it  may  be.^  A  deed 
of  land  "  charged  with  the  payment "  of  certain  specified  sums 
creates  a  lien  in  the  nature  of  a  mortgage,  and  not  in  the  nature 
of  a  vendor's  lien.^  A  lien  is  effectually  reserved  in  a  deed  which 
describes  the  notes  given  for  the  purchase-money,  and  the  haben- 
dum is  "  to  have  and  to  hold  on  the  payment  of  the  notes  herein 
above  stated."*  No  particular  words  are  essential  for  creating  a 
lien  by  express  reservation.  All  that  is  necessary  is,  that  the 
words  used  should  distinctly  convey  the  idea  that  the  vendor  re- 
tains a  lien  on  the  land.  A  stipulation  that  the  "  land  shall  be 
bound  for  the  notes "  given  for  the  purchase-money  creates  an 
effectual  lien.^ 

A  purchaser  who  buys  land  sold  under  a  decree  of  court,  which 
on  its  face  reserves  a  lien  for  the  purchase-monej',  buys  subject 
to  tlie  lien  reserved.® 

A  stipulation  in  a  deed,  that  the  title  shall  not  vest  in  the 
grantee  until  the  purchase-money  is  paid,  amounts  in  equity  to 
a  mortgage.'^  So  does  a  deed  providing  that  it  shall  be  absolute 
on  the  payment  of  certain  notes,  but  in  default  of  payment  shall 
be  void.8 

A  lien  may  be  reserved  for  the  security  of  a  note  for  the  pur- 
chase-money made  payable  to  a  third  person .^ 

When  a  deed  is  executed  in  compliance  with  an  ordinary 
agreement  for  the  sale  of  land,  part  of  the  consideration  for 
which  is  to  be  paid  at  the  time  and  part  at  a  future  day,  and 
nothing  is  said  about  a  lien  or  other  security  for  the  future  pay- 
ments, the  vendor  has  a  right  to  insert  in  his  deed  a  clause  re- 
serving a  vendor's  lien  for  the  unpaid  purchase  money.'" 

If  upon  an  absolute  sale  the  possession  be  expressly  reserved 
to  the  grantor  for  one  year,  the  right  of  possession  will  vest  in 

1  Lundy  v.  Pierson  (Tex.),  2  So.  «  Ross  v.  Swan,  7  Lea  (Tenn.), 
West.  Rep.  737;  MeKelvain  v.  Allen,     463. 

58  Tex.  383,  387.  7  Pugh  „.  Holt,  27  Miss.  461;  La- 

2  Heist  V.  Baker,  49  Pa.  St.  9;  Ei-     vigne  v.  Naramore,  52  Vt.  267. 
chelberger  v.  Gitt,  104  Pa.  St.  64.  s  Carr  v.  Holbrook,  1  Mo.  240. 

8  Stanhope  v.  Dodge,  52  Md.  483.  9  Mize  v.  Barnes,  78  Ky.  506. 

^  Blaisdell  v.  Smith,  3  Bradw.  (111.)        "  Findley  v.  Armstrong,  23  VV.  Va. 
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^  Moore  v.  Lackey,  53  Miss.  85. 
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the  grantee  at  the  end  of  the  year,  in  tlie  absence  of  any  pro- 
vision to  the  contrary,  although  a  part  of  the  purchase-price  re- 
mains unpaid.^ 

1111.  A  lien  reserved  is  a  lien  by  contract.  A  lien  for  the 
purchase-money  expressly  reserved  by  a  vendor  in  his  deed  of 
conveyance  is  a  lien  created  by  contract,  and  not  by  implication 
of  law.  It  is  a  contract  that  the  land  shall  be  burdened  with  the 
lien  until  the  note  is  paid.  It  is  really  a  mortgage.  The  lien, 
then,  becomes  a  matter  of  record  when  the  deed  is  recorded.^  It 
is  not  waived  by  the  taking  of  other  securitj',  as  is  the  case  with 
an  ordinary  vendor's  lien.^  It  is  governed  by  the  same  rules  that 
a  mortgage  is.  It  passes  by  an  assignment  of  the  note  secured 
by  it.*  It  is  foreclosed  as  a  mortgage ;  and  there  is  the  same 
right  of  redemption  for  a  limited  period  after  a  foreclosure 
sale.^ 

"  The  reservation  of  the  vendor's  lien  in  the  deed  of  convey- 
ance," says  Mr.  Justice  Bradley,  of  the  Supreme  Court  of  the 
United  States,^  "is  equal  to  a  mortgage  taken  for  the  purcliase- 
money  contemporaneously  with  the  deed,  and  nothing  more. 
The  purchaser  has  the  equity  of  redemption  precisely  as  if  he 
had  received  a  deed  and  given  a  mortgage  for  the  purchase- 
maney."     The  legal  title  passes  to  the  purchaser  subject  to  the 

1  Evans  v.  Enloe,  64  Wis.  671.  contract,  visible  to   all,  and  may  be 

^  Ober  V.  Gallagher,  93  U.  S.  199;  recorded.      All   of  the    same    conse- 

Armentrout    v.    Gibbons,    30     Gratt.  quences  do  not,  therefore,  necessarily 

(Va.),    632;    White    v.    Downs,    40  result,  as  to  assignees  or  holders  of  the 

Tex.  225,   231,  per  Gray,  J.     "The  debt  secured  by  the  vendor's  lien,  nor 

vendor's  lien,  however,  properly  un-  as  to  purchasers  of  the  land  liable  to 

derstood,  is   not   in    all   respects   the  it,  as  between  the  original  parties  and 

same  as  the  express  lien  often  reserved  privies,  as  do  often  occur  in  the  cases 

in  deeds  of  conveyance  for  payment  of    express   lien   by   contract."     See, 

of  purchase-money,  nor  as  strict  mort-  also,  Moore  v.  Lackey,  53  Miss.  85. 

gages  or  deeds  of  trust  for  it,  nor  yet  '  Carpenter  v.  Mitchell,  54  111.  126. 

as  the  security  held  by  a  vendor  who  ^  Carpenter     o.     Mitchell,     supra; 

has  only  given  a  bond  for  the  title.  Markoe  v.  Andras,  67  111.  34. 

These  are  often  confounded  with  the  ^  Markoe  v.  Andras,  supra.    Quoted 

vendor's  lien,  because  security  of  the  with   approval   in    Hall   v.  Mobile   & 

purchase-money  is  common  to  all  of  Montgomery  Ry.  Co.  58  Ala.  10,  22  ; 

them.      But  the  vendor's  lien  arises  and  in  Dingley  u.  Bank  of  Ventura, 

wholly  from  inference  or  implication,  57  Cal.  467. 

which  is  invisible,  and  cannot  be  re-  '  King  v.   Young    Men's  Ass'n,  1 

corded  ;  the  others  are  from  express  Woods,  386. 
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lien,  and  the  land  is  subject  to  attachment  and  execution  as  his 
property,  just  as  an  equity  of  redemption  is.^ 

The  lien  differs  also  from  a  vendor's  lien  in  that  it  may  secure 
the  performance  of  any  covenant  or  undertaking  agreed  upon, 
instead  of  a  fixed  sum  payable  in  money  ;  as,  for  instance,  it  may 
secure  an  agreement  to  pay  in  specific  articles. ^ 

Upon  the  sale  of  leasehold  property  with  certain  personal 
property  thereon  for  a  gross  sum  for  both,  the  reservation  of  a  lien 
in  the  instrument  of  transfer  is  effectual,  and  will  be  enforced  by 
a  sale  of  both  the  real  and  personal  property.^ 

If  upon  purchase  of  land  part  payment  be  made  in  the  notes  of 
third  persons,  and  the  conveyance  expressly  stipulates  that  the 
vendor  in  no  way  waives  his  lien  by  reason  of  taking  the  per- 
sonal securities,  the  reservation  creates  a  contract  lien  in  the  na- 
ture of  an  equitable  mortgage,  which  may  be  enforced  upon  non- 
payment of  the  note.* 

'1112.  Such  a  reservation  may  appropriately  be  said  to 
amount  substantially  to  a  mortgage,  where  by  this  term  is 
meant  simply  a  lien.  Thus,  in  a  recent  case  in  the  Circuit  Court 
of  the  United  States  for  Tennessee,  the  court,  having  said  that 
the  vendee  stands  (substantially)  in  the  same  position  as  if  he 
had  executed  a  mortgage  to  the  vendor  for  the  purchase-money, 
explained  that,  of  course,  while  the  court  assimilated  the  lien  to 
that  of  a  mortgage,  it  did  not  mean  the  old  common  law  mort- 
gage, in  its  technical  sense,  but  the  modern  signification  of  that 
term,  as  one  applied  to  any  lien  created  by  express  contract  of 
the  parties  as  a  security  for  a  debt.  Such  a  reservation  creates 
an  express  lien  by  contract  or  agreement  of  the  parties ;  and  that 
is  all  that  is  meant  by  a  mortgage  in  half  or  more  of  the  states." 

1113.  Ordinarily  a  purchaser  under  such  a  deed  would  not 
be  personally  liable  for  the  purchase-money,  unless  he  had  by 
note  or  some  other  writing  bound  himself  for  its  payment.  The 
general  rule  is  that  no  personal  obligation  is  implied  from  the 
giving  of  a  mortgage  deed,  unless  there  is  an  express  stipulation 

(1  Chitwood  V.  Trimble,  58   Tenn.  *  Kyle  v.  Bellenger,  79  Ala.  516. 

78  ;  Gordon  v.  Rixey,  76  Va.  694.  »  Kirk  v.  Williams,   24  Fed.  Rep. 

2  Harvey  v.  Kelly,  41  Miss.  490.  437.     And   see   Dingley   v.  Bank   of 

8  Ruhl  V.   Riihl,    24  W.  Va.   279,  Ventura,  57  Cal.  467. 

287.     See  §  1071. 
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or  covenant  in  the  deed  to  that  effect,  or  there  be  some  separate 
promise  in  writing  to  pay  the  money .^  In  Tennessee,  however, 
it  is  held  that,  in  an  action  against  the  grantee  to  recover  the 
purchase-money,  the  fact  that  he  has  accepted  a  deed  in  which  a 
lien  is  reserved,  is  conclusive  proof  of  a  promise  on  his  part  to 
pay  the  money .^ 

1114.  The  vendee's  title  is  imperfect  until  the  debt  is  paid. 
Whien  land  has  been  conveyed  by  a  deed,  reserving  a  lien  upon 
it  for  the  purchase-money,  the  lien  is  an  incumbrance  upon  it, 
and  an  execution  sale  of  it  as  the  property  of  the  vendee  should 
be  made  as  of  incumbered  property.^  It  has  precedence  over  a 
prior  judgment  against  the  vendee.* 

The  vendee's  title  is  imperfect  until  this  debt  is  paid,  though 
the  debt  for  the  purchase-money  be  barred  by  the  statute  of 
limitations.^  Though  the  vendor  cannot  enforce  his  lien  by  suit 
to  recover  the  money  and  foreclose  the  lien,  he  can  assert  his 
superior  title  to  the  land  as  owner.  He  cannot  be  evicted  after 
he  has  regained  possession.^  Every  one  purchasing  his  title 
must  have  notice  of  the  lien  reserved.  He  has  notice  only  of 
the  debt  and  simple  interest,  unless  more  be  reserved.^  This 
lien  is  in  fact  an  equitable  mortgage.  In  the  case  of  an  implied 
lien,  the  courts  have  generally  been  unwilling  to  extend  it  be- 
yond the  security  of  the  vendor,  because  it  might  tend  to  embar- 
rass the  vendee's  right  of  disposing  of  the  property  by  giving 
countenance  to  secret  liens  upon  it ;  but  this  reason  does  not 
apply  when  the  lien  is  reserved  by  express  contract  in  the 
deed.^ 

The  effect  of  a  lien  expressly  reserved  cannot  be  controlled 
by  evidence  of  a  verbal  agreement'  that  there  should  be  no 
lien.^ 

In  Pennsylvania,  however,  the  law  upon  this  subject  is  excep- 
tional ;  for  it  is  held  that  a  charge  upon  land  created  by  the  par- 
ties to  a  conveyance  is  divested  by  a  subsequent  sheriff's  sale, 
unless  the  charge  be  in  the  nature  of  a  testamentary  provision 

1  Jones  Mortg.  §§  677,  678.  ^  Hale  v.  Baker,  supra. 

"  Kirk  V.   Williams,  24  Fed.  Rep.  '  Stricklin  v.  Cooper,  55  Miss.  624. 

437.  8  Stratton  v.   Gold,  40  Miss.   778; 

^Thompson   v.    HefEner,    11   Bush  Peters  u.  Clements,  46  Tex.  114;  Mas- 

(Ky.),  353.  terson  v.  Cohen,  46  Tex.  520. 

^  Parsons  v.  Hoyt,  24  Iowa,  154.  '  Hutchinson  v.   Patrick,  22  Tex. 

B  Hale  V.  Baker,  60  Tex.  217.  318. 
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for  the  grantor's  wife  or  children,  or  is  incapable  of  valuation,  or 
is  expressly  created  to  run  with  the  land.^  It  is  declared  that 
the  doctrine  of  equitable  liens  was  never  admitted  into  the  juris- 
prudence of  this  §tate.  Moreover,  the  policy  of  the  law  is  that 
judicial  sales  shall  pass  property  clear  of  all  liens,  and  the  courts 
have  yieldtd  with  reluctance  to  making  the  exceptions  above 
named.  Accordingly,  it  is  held  that  a  recit;d  in  a  deed  thafthe 
puichase-money  remains  unpaid,  and  is  to  be  paid  annuallj',  does 
not  create  a  lien  which  a  subsequent  judicial  sale  will  not  divest.^ 
Neither  does  a  recital  that  the  deed  is  made  subject  to  a  mortgage 
held  by  a  person  named  for  a  specified  sum  create  such  a  lien, 
when  there  was  in  fact  no  mortgage,  but  a  judgment  which  sub- 
sequently expired.  It  was  urged  that  the  deed  created  a  charge 
upon  the  laud,  and  that,  as  this  charge  appeared  upon  the  face  of 
the  title,  a  subsequent  mortgagee  had  notice  of  it,  and  took  sub- 
ject to  it.  But  it  was  held,  inasmuch  as  this  recital  did  not 
amount  to  a  condition,  and  inasmuch  as  the  charge  was  not 
within  either  of  the  exceptions  named,  it  was  divested  and  de- 
stroyed by  a  sheriff's  sale  under  a  subsequent  mortgage.  The 
remedy  after  such  sale,  if  there  be  any,  is  upon  the  fund  created 
by  the  sale.^ 

1115.  A  married  ■woman  is  bound  by  a  contract  to  pur- 
chase,* or  a  contract  in  the  nature  of  a  mortgage  for  purchase- 
money  of  land  conveyed  to  her,  and  created  by  the  vendor's 
reserving  in  the  deed  to  her  a  lien  upon  the  land  for  the  secu- 
rity of  her  note,  given  for  such  purchase-money.^  Her  mortgage 
for  purchase-money,  although  invalid  by  reason  of  her  husband 
not  joining  in  its  execution,  has  been  regarded  as  a  declaration 
preserving  a  vendor's  lien,  or  as  a  declaration  of  a  trust  in  favor 
of  the  vendor.^  Even  where  the  note  of  a  married  woman  im- 
poses no  personal  obligation  upon  her,  she  can  be  put  to  her 
election  under  a  sale  to  her  by  title  bond  either  to  pay  her  note 

1  Strauss's   App.  49    Pa.   St.   353 ;  of  statute.     Johnston  v.  Cochrane,  84 

Hiester  v.   Green,  48  lb.  96;  Bear  v.  N.  C.  446. 

Whi=ler,  7  Wiitts  (Pa.),  144;    Stew-  ^  gee  Carpenter  v.  Mitchell,  54  111. 

artson  v.  Watts,  8  lb.  392.  126;  Weinberg  v.  Rempe,  15  W.  Va. 

'  Hiester  v.  Green,  supra.  829,  831;   Radford  v.  Carwile,  13  W. 

'Pierce   V.    Gardner,    83    Pa.    St.  Va.  573;  Jackson  t.  Rutledge,  3  Lea 

211.  (Tenn),  626;  Bedford  v.  Burton,  106 

*  In   North   Carolina,   when    en-  U.  S.  338;  Chilton  u.  Braiden,  2  Black, 

tered  into  according  to  requirements  458. 

62  6  Morrison  v.  Brown,  83  111.  562. 
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[§  1116. 


for  the  purchase-money,  or  to  surrender  the  land  and  all  claim 
to  it.i 


1116.  Waiver  of  the  lien.  —  A  lien  reserved  by  contract,  or 
existing  in  the  vendor  by  reason  of  his  not  having  parted  with 
the  legal  title,  having  given  only  a  bond  or  contract  of  sale,  is  of 
course  not  lost  or  waived  as  an  implied  lien  is  by  accepting  other 
secuiity.2  Neither  does  a  change  of  notes,  nor  the  substitution  of 
the  notes  of  another  person,  as,  for  instance,  those  of  a  subsequent 
purchaser,  nor  the  reducing  the  notes  to  judgment,  affect  the 
lien ;  ^  nor  does  the  taking  of  new  notes  by  an  assignee  in  his 
own  name,  and  extending  the  time  of  payment.*  It  is  not  waived 
by  taking  under  duress  depreciated  currency  in  payment  of  the 
debt.5  It  is  not  waived  by  a  judgment  and  sale  upon  execution 
of  the  interest  of  the  vendee  in  the  land.^  The  burden  of  proof 
is  upon  the  vendee  to  show  a  waiver.''' 

The  vendor  who  has  an  express  lien  may  by  his  acts  or  decla- 
rations waive  it,  as,  for  instance,  by  inducing  another  to  buy  the 
property  as  unincumbered ;  or  by  permitting  and  encouraging 
the  administrator  of  the  vendee  to  sell  the  property  to  satisfy  the 
lien,  and  bidding  at  the  sale.  Such  bidding  at  the  sale  could 
properly  be  interpreted  by  the  purchaser  as  a  waiver  of  the  lien, 
and  as  an  acknowledgment  that  he  was  looking  solely  to  the 

Price  V.  Lauve, 


1  Hendrick  u.  Foote,  57  Miss.  117; 
Johnson  v.  Jones,  51  Miss.  860;  Wil- 
lingliam  v.  Leake,  7  Bax.  (Tenn.) 
453. 

2  Whitehurst  o.  Yandall,  7  Bax. 
(Tenn.)  228 ;  Sehorn  v.  McWhirter, 
6  lb.  313  ;  Fogg  v.  Rogers,  2  Coldw. 
(Tenn.)  290;  Hines  v.  Perkins,  2 
Heisk.  (Tenn.)  395;  McCaslin  v. 
State,  44  Ind.  151 ;  Huffman  v.  Cauble, 
86  Ind.  591;  Bradley  v.  Curtis,  79  Ky. 
327;  Lusk  «.  Hopper,  3  Bush  (Ky.), 
179,  185;  Bozeman  v.  Ivey,  49  Ala. 
75;  Strickland  v.  Suramerville,  55 
Mo.  164;  Adams  o.  Cowherd,  30  Mo. 
458;  Lewis  v.  Pusey,  8  Bush  (Ky.), 
615;  Hurley  v.  Hollyday,  35  Md.  469; 
Schwarz  v.  Stein,  29  Md.  112,  119; 
Magrudor  v.  Peter,  11  G.  &  J.  (Md.) 
217;  Hatcher  v.  Hatcher,  1  Kand. 
(Va.)  53;  Knisely  v.  Williams,  3 
Gratt.  (Va.)  265;  Dunlap  v.  Shank- 


lin,  10  W.  Va.  662; 
49  Tex.  74. 

Hawkins  v.  Thurman,  1  Idaho,  598, 
to  the  contrary,  not  good  law. 

'  Bozeman  u.  Ivey,  sujCD-a;  Bradford 
V.  Harper,  25  Ala.  337;  Chilwood  v. 
Trimble,  58  Tenn.  78;  Coles  w.  With- 
ers, 33  Gratt.  (Va.)  186;  Woodward 
V.  Echols,  58  Ala.  665. 

*  Conner  v.  Banks,  18  Ala.  42. 

'  Luddington  v.  Gabbert,  5  W.  Va. 
330.  The  vendor  was  compelled  in 
this  case  to  receive  Confederate  treas- 
ury notes  during  the  Rebellion. 

"  Lewis  V.  Chapman,  59  Mo.  371  ; 
Dickason  v.  Eby,  73  Mo.  133,  per 
Norton,  J.  ;  Carter  County  Court  v. 
Butler,  81  Ky.  697. 

'  Sehorn  v.  McWhirter,  8  Bax. 
(Tenn.)  201;  5.  C.  6  lb.  311;  White- 
hurst V.  Yandall,  supra. 
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proceeds  of  the  sale,  and  not  to  the  land  itself,  for  the  satisfaction 
of  his  claim. 1 

The  taking  of  other  security  is  not  a  waiver  of  a  vendor's  lien 
reserved,  as  is  the  case  with  an  implied  lien,  unless  it  be  shown 
by  direct  evidence,  or  by  the  circumstances  of  the  case,  that  the 
vendor  relied  wholly  on  such  other  security .^ 

The  vendor  remaining  clothed  with  the  legal  title,  it  is  pre- 
sumed that  he  retained  it  as  an  absolute  security  for  the  pur- 
chase-money, and  a  waiver  or  abandonment  of  the  lieu  can 
hardly  be  shown.^  A  bond,  with  personal  security  taken  for  the 
purchase-money,  does  not  imply  a  waiver  of  the  lien  under  a  con- 
tract for  sale  which  makes  no  provision  about  the  reservation  of 
a  lien.  It  may  be  shown,  however,  by  direct  evidence,  or  by  the 
circumstances  of  the  case,  that  the  vendor  relied  only  on  the  bond 
and  security,  and  in  that  case  he  would  be  required  to  execute  a 
deed  without  reserving  a  vendor's  lien.*  A  lien  reserved  in  the 
deed  of  sale  is  not  lost  by  the  recovery  of  a  judgment  for  the 
debt,  and  the  issuing  of  an  execution  thereon.  This  lien  is 
equivalent  to  a  mortgage,  and,  as  is  the  case  with  a  mortgage, 
a  judgment  does  not  affect  the  lien.  It  is  discharged  only  by 
payment,  or  an  express  release.^ 

1117.  Order  of  liability  of  parcels  sold.  —  Purchasers  of 
land,  subject  to  a  lien  by  contract  for  the  payment  of  purchase- 
money,  have  the  same  equities  as  between  themselves  as  pur- 
chasers subject  to  a  formal  mortgage.  The  rule  of  contribution 
in  the  adverse  order  of  sale  applies  where  the  same  rule  applies 
in  the  case  of  mortgages.  Simultaneous  purchasers  should  con- 
tribute pro  rata.^  And,  as  in  the  case  of  mortgages,  the  vendor, 
in  making  sale  of  the  land  to  enforce  his  lien,  should  first  sell  the 
lot  last  sold  by  the  vendee,  and  so  on  in  the  inverse  order  until 
satisfaction  is  obtained.^     If  the  vendee  sells  a  portion  of  the 

1  Butler    V.    Williams,     5     Heisk.         *  Warren  v.  Branch,  supra. 
(Tenn.)  241.  6  gank  v.  Bradley,  15  Lea  (Tenn.), 

"  Warren  u.  Branch,  15  W.  Va.  21,  279;    Byrns    v.    Woodward,    supra; 

22;  Daniels  v.  Moses,  12  S.  C.  130;  Stephens  v.   Greene  Co.  Iron  Co.  11 

Frazier   v.    Hendren,    80    Va.    265;  Heisk.  (Tenn.)  71 ;   Mulherrin  v.  Hill, 

Byrns  v.  Woodward,  10  Lea  (Tenn.),  5  lb.  58;  Hines  v.  Perkins,  2  lb.  395. 
444.  6  -yvilkes  V.  Smith,  4  Heisk.  (Tenn.) 

8  Sehorn    v.    McWhirter,   8    Bax.  86 ;  Dukes  v.  Turner,  44  Iowa,  575. 
(Tenn.)     201 ;    Rogers   v.   Blum,    56         '  Alabama     v.     Stanton,     5     Lea 

Tex.  1.  (Tenn.),  423;  Whitten  v.  Saunders, 
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land  to  various  sub-purchasers,  and  retains  a  portion  himself, 
this  should  be  first  subjected  to  the  lien ;  and  if  the  vendor  re- 
leases this  portion,  and  it  is  of  sufificient  value  to  pay  the  whole 
amount  of  the  lien,  he  cannot  subject  any  part  of  the  land  con- 
veyed to  sub-purchasers  to  the  lien.  The  value  of  the  part 
released  is  to  be  estimated  as  of  the  date  of  the  release,  without 
regard  to  the  increase  of  the  value  of  this  portion  after  the  pur- 
chase, or  after  the  decree  of  sale  to  enforce  the  lien.^ 

1118.  Account  of  vendor  in  possession.  —  When  a  vendor, 
after  giving  a  bond  or  contract  of  sale,  remains  in  possession,  and 
there  is  delay  in  making  the  conveyance  beyond  the  time  set  for 
it,  the  vendee  should  be  credited  with  a  share  of  the  rents  and 
profits  received  from  the  use  and  enjoyment  of  the  property,  pro- 
portioned to  the  amount  he  may  have  paid  on  his  purchase.^ 

II.  Transfer  and  Enforcement  of  the  Lien. 

1119.  An  assignee  of  a  note  or  bond  given  for  purchase- 
money  by  one  who  has  taken  a  contract  of  sale,  or  who  has 
taken  a  conveyance  in  which  a  lien  upon  the  land  is  expressly 
reserved,  like  the  assignee  of  a  note  secured  by  mortgage,  is 
entitled  to  the  benefit  of  the  security,  and  may  enforce  specific 
performance  of  the  contract  of  sale,  or  may  enforce  the  lien 
reserved.^     The  lien  is  regarded  as  incident  to  the  debt.*-    If  a 

^  Boyce  J).  Stanton,  15  Lea  (Tenn.),  48   Ala.    509;    Lowery   v.  Peterson, 

346.  75  Ala.  103;  Bradley  v.  Curtis,  79  Ky. 

2  Grove  V.  Miles,  71  111.  376.  327;   Duncan  v.  Louisville,   13   Bush 

=  Oberu.  Gallagher,.93  U.  S.  199;  (Ky.),  378;  Forwood  v.   Dehoney,  5 

Wright   V.    Troutman,    81    III.    374;  Bush  (Ky.),  174;  Lusk  v.  Hopper,  3 

Steinkemeyer  u.  Gillespie,  82  111.  253  ;  lb.  179;  Walker  v.  Kee,  16  S.  C.  76  ; 

Carpenter  v.   Mitchell,    54   111.    126  ;  Sheppard   v.    Thomas,    26  Ark.   617, 

Blaisdell  v.   Smith,   3    Bradw.   (111.)  626  :    the   last   case  to  the   contrary 

150;  Markoe  v.  Andras,  67  111.  34  ;  overruled  by  Campbell  v.  Kankin,  28 

Walkenhorst  I'.  Lewis,  24  Kans.  420;  Ark.  401  ;   Talieferro  t).  Barnett,  37 

Stevens  v.  Chadwick,  10  Kans.  406,  Ark.   511  ;   McConnell  v.  Beattie,  34 

and  cases  cited;   McClintic  v.  Wise,  Ark.  113;  Tharpe  u.  Dunlap,  4  Heisk. 

25   Gratt.  (Va.)  448;  Hobson  u.  Ed-  (Tenn.)  674;  Osborne  u.  Royer,  1  Lea 

wards,    57   Miss.    128;    Hendrick  v.  (Tenn.),  217;    Wells  v.  Morrow,  38 

Foote,   lb.    117;    Stratton    v.    Gold,  Ala.   125;   Kelly  v.   Payne,    18  Ala. 

40  Miss.   778;    Kimbrough  v.  Curtis,  371;  Roper  v.  McCook,    7   Ala.  318; 

50  Miss.    117;    DoUahite  v.   Orne,  2  Hall  v.  Click,  5   Ala.   363;  Wolffe  v. 

Sm.  &  M.   (Miss.)  590;    Tanner  v.  Nail,  62  Ala.  24;   Hall  v.  Mobile  & 

Hicks,  4  lb.  294,  299;  Roper  u.  Day,  Mont.  Ry.  Co.  58  Ala.  10;  Moore  r. 

*  Chitwond  v.  Trimble,  2  Bax.  (Tenn.)  78;  Lowery  v.  Peterson,  75  Ala.  109. 

VOL.  II.  5  g5 


§  n.19.]    vendor's  lien  by  contract  or  reservation. 

vendor  -who  retains  the  legal  title  for  his  security  assigns  the 
notes  taken  for  the  purchase-money,  he  then  holds  the  legal  title 
as  trustee  for  the  holder  of  the  notes,  and  he  cannot  properly  do 
anything  to  defeat  the  rights  of  such  holder.  If,  regardless  of 
the  trust,  he  conveys  the  land  to  a  stranger,  who  purchases  in 
good  faith,  the  vendor  then  becomes  a  trustee  of  the  purchase- 
money  which  he  has  realized,  for  the  benefit  of  the  holder  of  the 
notes  he  assigned.^  The  assignment  of  a  note  which  upon  its 
face  shows  that  it  was  given  in  consideration  of  the  purchase- 
money  of  land,  or  expressly  reserves  a  lien  upon  it,  passes  the 
lien  to  the  assignee,  who  may  enforce  it.^  Though  there  has 
been  a  partial  failure  of  the  consideration  for  the  assignment,  the 


Anders,   14  Ark.  628,  634;    Shall  v. 
Biscoe,  18  Ark.  142;  Rogers  v.  James, 
33  Ark.  77;  Martin  v.   O'Bannon,  35 
Ark.  62  ;   Rakestraw  v.  Hamilton,  14 
Iowa,  147;   Blair  v.  Marsh,  8   Iowa, 
144  ;  Bills  v.  Mason,  42  Iowa,    329 
Reynolds   v.  Morse,   52   Iowa,   155 
Adams    v.     Cowherd,    30    Mo.    458 
Moore  v.  Lackey,  53  Miss.  85  ;  Terry 
V.  George,  37  Miss.  539;  Robinson  v. 
Harbour,  42  Miss.  795  ;   Cleveland  v. 
Martin,  2  Head  (Tenn.),  128;  Felton 
V.    Smith,    84    Ind.  485;    Hadley  v. 
Nash,  69  JSf.  C.  162. 

The  cases  seem  to  be  uniform  upon 
this  point,  with  the  exception  of  those 
in  Ohio. 

By  statute  in  Arkansas,  1873, 
Acts,  p.  217  ;  Dig.  1874,  §  564  ;  Dig. 
1884,  §  474,  the  lien,  when  reserved 
in  the  deed,  is  made  assignable  by  a 
transfer  of  the  note  or  other  obliga- 
tion for  the  debt,  provided  the  lien  is 
expressed  upon  the  face  of  the  deed  of 
conveyance.  See  Campbell  v.  Rankin, 
28  Ark.  401,  407;  Richardson  v.  Ham- 
lett,  33  Ark.  237;  Stephens  v.  An- 
thony, 37  Ark.  571;  Talieferro  v.  Bar- 
nett,  lb.  511. 

In  California  it  is  provided  that 
where  a  buyer  of  real  property  gives 
to  the  seller  a  written  contract  for  the 
payment  of  all  or  part  of  the  price,  an 
absolute  transfer  of  such  contract  by 
the  seller  waives  his  lien  to  the  extent 
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of  the  sum  payable  under  the  con- 
tract; but  a  transfer  of  such  contract 
in  trust  to  pay  debts,  and  return  the 
surplus,  is  not  a  waiver  of  the  lien. 
Civil  Code  1872,  §  3047. 

In  Georgia  it  is  provided  that  when 
a  person  holds  property  under  a  bond 
for  titles,  and  the  purchase-money  has 
been  partially  paid,  the  same  may  be 
levied  on  under  judgments  against 
such  person,  and  the  entire  interest 
stipulated  in  the  bond  shall  be  sold. 
The  proceeds  of  the  sale  shall  be  ap- 
propriated, first,  to  the  payment  of 
the  balance  of  the  purchase-money, 
and  the  remainder  to  the  judgment 
liens  according  to  date.  Code  1882, 
§  3586.  Under  this  statute,  if  a  note 
for  the  purchase-money  be  transferred 
without  indorsement  or  guaranty,  the 
purchaser's  equity  becomes  complete 
as  against  the  vendor,  and  the  land  is 
subject  to  levy  and  sale  as  his  prop- 
erty. Nealt).  Murphey,  60  Ga.  388; 
McGregor  v.  Matthis,  32  Ga.  417; 
Carhart  v.  Reviere,  1  So.  East  Rep. 
(Ga.)  222. 

1  Cummings  v.  Oglesby,  50  Miss. 
153;  Pitts  V.  Parker,  44  Miss.  247, 
252;  Parker  v.  Kelly,  10  S.  &  M. 
(Miss.)  184,  191;  Skaggs  u.  Nelson,  25 
Miss.  88;  Conner  v.  Banks,  18  Ala.  42. 

2  Bailey  v.  Smock,  61  Mo.  213  ; 
Murray  v.  Able,  19  Tex.  213  ;  Osborne 
V.  Royer,  1  Lea  (Tenn.),  217. 
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assignor  cannot  subsequently  seek  to  enforce  the  lien  before  such 
assignment  has  been  declared  void.^ 

One  who  takes  title  from  the  vendor,  with  knowledge  of  an 
outstanding  note  for  the  purchase-money  previously  assigned  by 
the  vendor,  takes  subject  to  the  lien  of  such  note,^  unless  the  note 
was  transferred  after  maturity,  or  in  such  manner  that  it  is  sub- 
ject in  the  hands  of  the  holder  to  all  equities  the  maker  may 
have  against  it.^  As  against  his  assignee,  the  vendor  cannot  be 
heard  to  dispute  his  own  title  to  the  land,  or  to  aver  that  he  has 
not  an  estate  coextensive  with  that  he  has  contracted  to  con- 
vey.* 

1120.  Order  of  payment  of  several  notes.  —  In  case  there 
are  several  notes  or  bonds  secured  in  this  way,  the  same  equi- 
table rule  is  applied  as  to  the  order  of  payment  of  such  notes  or 
bonds  that  is  applied  when  they  are  secured  by  a  formal  mort- 
gage or  trust  deed;  that  which  was  first  assigned  carries  so  much 
of  the  lien  as  is  necessary  to  pay  it,  unless  there  be  an  express 
agreement  otherwise,^  or  some  equity  in  favor  of  the  vendor.^ 
Such  assignee,  moreover,  is  entitled  to  all  the  remedies  of  the 
vendor  to  enforce  the  lien ;  and  the  latter  cannot,  by  any  act  of 

I  his,  deprive  the  assignee  of  these  remedies.' 

1121.  If  the  deed  vyhich  retains  a  lien  for  purchase-money 
does  not  refer  to  any  note  or  bond  for  such  purchase-money, 
a  subsequent  purchaser  is  not  bound  to  make  inquiry  for  it,  and 
is  not  affected  by  any  equity  in  favor  of  the  assignee  of  the  note 
or  bond.  A  vendor  who  had  taken  a  negotiable  note  for  the  pur- 
chase-money of  land  conveyed  by  a  deed  which  reserved  a  lien 
for  the  purchase-money,  but  did  not  refer  to  the  note,  after- 
wards indorsed  the  note  to  one  person,  and  contracted  to  sell  the 

1  Green  v.  Betts,  1  Fed.  Kep.  289.       State  places  the  rule  pretty  much  in 

2  Young  V.  Atkins,  4  Heisk.  (Tenn.)     accord  with  the  general  rule.    White- 
529.  head  v.  Fisher,  64  Tex.  638. 

5  Shinn  v.  Fredericks,  .'56  111.  439.  As  to  the  rule  in  Mississippi,  see 

*  Lowery  «.  Peterson,  75  Ala.  109.  Aaron    v.    Warner,    62    Miss.    370; 

5  McClintic    V.    Wise,     25    Gratt.  Christian  v.  Clark,  10   Lea  (Tenn.), 

(Va.)448;  Menken  y.  Taylor,  4  Lea  630;    Forwood  v.  Dehoney,  5  Bush 

(Tenn.),  445.     Otherwise   in   Texas,  (Ky.),  174. 

unless  it  appears  that  it  was  the  in-  e  Gruhhso.  Wysors,  32  Gratt.  (Va.) 

tention  tliat  the   assignee   should  be  127. 

first  paid.      Salmon    v.    Downs,    55  '  McClintic  v.  Wise,  supra. 

Tex.  243.     A  later   decision   in    this  gj 
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land  to  another,  who  paid  the  purchase-money,  and  thereupon 
took  from  the  first  -vendee  a  conveyance  of  the  property.  The 
second  Ysndee  was  ignorant  of  the  existence  of  the  outstanding 
note,  and  of  any  claim  by  the  holder  of  it  to  the  purchase-money. 
It  was  held  that  the  second  vendee  took  the  property  unaffected 
by  any  lien  in  favor  of  the  holder  of  the  note.^  The  assignee  of 
the  note  in  such  case  does  not  stand  upon  the  same  ground  with 
the  assignee  of  a  mortgage  note,  where  the  latter  is  described  in 
the  mortgage.  The  giving  of  a  note  for  the  purchase-money 
secured  by  a  vendor's  lien  is  not  so  universal  a  practice  as  to 
make  it  incumbent  upon  a  sub-purchaser,  in  the  absence  of  any 
reference  to  the  note  in  the  deed,  to  make  inquiry  for  such  a 
note.  And  so  where  a  note  given  in  consideration  of  a  contract 
for  the  conveyance  of  land  was  transferred  to  a  third  person,  and 
the  contract  was  afterwards  cancelled  by  the  parties  to  it,  and 
the  land  conveyed  to  others,  it  was  held  that  the  holder  of  the 
note  had  no  lien  upon  the  property.^ 

1122.  Subrogation  to  the  lien.  —  A  surety  upon  a  note  given 
to  the  vendor  for  the  purchase-money,  upon  paying  the  note  is 
subrogated  to  the  vendor's  lien  for  the  purchase-money,  if  no 
equity  in  favor  of  the  vendor  would  thereby  be  displaced.  But 
a  surety  upon  the  first  of  three  notes  given  for  the  purchase- 
money,  upon  paying  such  note  is  not  entitled  to  be  subrogated  to 
the  vendor's  lien  in  respect  to  that  note,  when  the  result  of  such 
subrogation  would  be  to  displace  the  vendor  to  his  prejudice  in 
respect  to  his  lien  for  the  security  of  the  other  notes  for  the  pur. 
chase-money,  as  would  be  the  case  if  the  land  were  an  inadequate 
security  for  the  payment  of  all  the  notes.^  A  surety  can  have  no 
subrogation  until  he  has  paid  the  entire  debt.* 

1123.  Statute  of  limitations.  —  A  lien  founded  upon  con- 
tract may  be  enforced,  although  the  debt  be  barred  by  the  stat- 
ute of  limitations.^  The  relation  of  a  purchaser  by  title  bond 
to  his  vendor  is  similar  to  that  of  mortgagor  to  mortgagee,  and 

1  National  Valley  Bank  v.  Harman,  ^  Driver  v.  Hudspeth,  16  Ala.  348  ; 
75  Va.  604/  Bizzell  v.  Nix,   60  Ala.   281 ;   Cold- 

2  McMillen  v.  Eose,  54  Iowa,  522.       cleugh  v.  Johnson,  34  Ark.  312  ;  White 
8  Grubbsj;.  Wysors,  32  Gratt.  (Va.)     v.    Blakemore,    8   Lea    (Tenn.),   49; 

127.  Waddell  v.  Carlock,  41  Ark.  523. 

"  McConnell  v.  Beattie,  34  Ark.  113 ; 
Menken  v.  Taylor,  4  Lea  (Tenn.),  445. 
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his  possession  is  in  like  manner  consistent  with  his  obligation  to 
pay  the  money  secured,  and  does  not  become  adverse  except 
under  circumstances  which  would  make  a  mortgagor's  possession 
adverse.^ 

A  vendor's  lien  under  an  agreement  or  bond  to  convey,  where 
the  purchaser  enters  into  possession  without  receiving  a  convey- 
ance, is  not  barred  by  the  statute  of  limitations  until  the  lapse 
of  twenty  years  without  the  payment  of  interest,  or  other  recog- 
nition of  the  indebtedness  on  the  part  of  the  purchaser.  Yet 
payment  may  be  established  by  circumstances  such  as  would 
satisfy  a  jury  that  the  continued  existence  of  the  debt  was  highly 
improbable.^ 

1124.  The  obligation  first  to  exhaust  the  personal  remedy, 
which  is  a  rule  of  equity  adopted  by  some  courts  as  to  liens  aris- 
ing by  implication  of  law,  has  no  application  when  the  lien  is 
created  by  express  contract.^ 

1125.  Proceedings  to  enforce  such  lien.  —  To  enforce  a  lien 
for  the  purchase-money  reserved  by  the  vendor  in  his  deed,  the 
same  proceedings  are  had  as  in  case  of  a  formal  mortgage.  The 
same  persons  must  be  made  parties.*  If  the  vendee  has  sold  any 
part  or  the  whole  of  his  interest,  his  grantee  must  be  made  a 
party ;  and  so  must  any  one  who  has  acquired  a  lien  upon  the 
property  through  him.^     "The  rights  of  the  vendee,"  says  Mr. 

1  Butler  V.  Douglass,  1  McCrary,  In  lo-wa  it  is  provided  by  statute 
630;  S.  C.  3  Fed.  Rep.  612;  Lewis  that  the  vendor  of  real  estate,  who  has 
V.  Hawkins,  23  Wall.  119  ;  Gudger  v.  given  a  bond  or  other  writing  to  con- 
Barnes,  4  Heisk.  (Tenn.)  570,  over-  vey  it,  and  part  or  all  of  the  purchase- 
ruling  Ray  V.  Goodman,  1  Sneed  money  remains  unpaid  after  the  day 
(Tenn.),  586;  Daniels  v.  Moses,  12  fixed  for  payment,  whether  the  time  is 
S.  C.  130;  Adair  v.  Adair,  78  Mo.  630;  or  is  not  of  the  essence  of  the  con- 
Lewis  V.  McDowell,  88  N.  G.  261.  tract,  may  file  his  petition  asking  the 

''  Phillips   V.  Adams,  78  Ala.   225 ;  court  to  require  the  purchaser  to  per- 

May  I'.  Wilkinson,  76  Ala.  543 ;  Har-  form  his  contract,  or  to  foreclose  and 

din  u.  Boyd,  113  U.  S.  756.  sell  his  interest  in  the  property.     The 

s  Smith  V.  Rowland,  13  Kans.  245;  vendee  in  such  cases,  for  the  pur- 
Sparks  V.  Hess,  15  Gal.  186,  193;  Mc-  pose  of  the  foreclosure,  is  treated  as  a 
Caslin  v.  State,  44  Ind.  151;  Huffman  mortgagor  of  the  property  purchased, 
V.  Cauble,  86  Ind.  591.  See,  how-  and  his  rights  may  be  foreclosed  in  a 
ever,  Bryant  v.  Stephens,  58  Ala.  636.  similar  manner.     §§  3329,  3330,  Re- 

*  Wells  V.  Francis,  7  Colo.  396.  vision   1873  ;    Dukes   v.   Turner,   44 

6  §§   1449,  1541;   King  v.  Young  Iowa,  575. 

Men's  Ass'n,  1  Woods,  386;  Gaston  In   Tennessee   it   is  provided  by 

V.  White,  46  Mo.  486.  69 
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Justice  Bradley,^  "  being  the  same  as  those  of  a  mortgagor,  they 
must  be  extinguished  in  the  same  way.  They  are  vested  and 
well  defined  in  the  law.  They  constitute  an  estate  called,  it  is 
true,  by  the  name  of  an  equity  of  redemption ;  but  still  an  estate 
which  may  be  conveyed  incumbered,  and  laid  under  other  liens. 
And  the  heirs  and  assigns  of  the  vendee,  and  subsequent  holders 
of  liens  on  the  property  against  him,  cannot  be  disregarded  or 
ignored  by  the  original  vendor  or  his  assigns,  when  they  desire 
to  extinguish  this  estate." 

As  in  the  case  of  a  suit  to  foreclose  a  mortgage,  a  person  claim- 
ing adversely  to  the  mortgage  title  should  not  be  made  a  party, 
so  to  a  bill  to  enforce  a  vendor's  lien  under  a  title  bond  a  person 
claiming  adversely  to  the  title  should  not  be  made  a  party,  be- 
cause the  rights  of  such  a  claimant  cannot  be  litigated  and  settled 
in  such  proceeding.^ 

Neither  is  it  necessary,  before  entering  a  decree  of  sale  under 
a  lien,  to  ascertain  the  existence  and  amount  of  other  liens  upon 
the  property  and  their  priorities,  or  to  make  the  lienors  parties.^ 

1126.  Moreover,  the  vendor,  like  a  mortgagee,  has  several 
remedies,  and  may  pursue  all  of  them  concurrently  ;  he  may 
bring  an  action  at  law  to  recover  the  debt,  an  action  of  trespass 
or  ejectment  for  the  possession  of  the  land,  and  a  suit  in  equity 
to  enforce  the  lien.*  The  vendor  seeking  to  enforce  the  lien 
should  set  forth  the  terms  of  the  agreement,  and,  if  the  title  is 
still  in  him,  he  should  aver  his  ability  and  willingness  to  convey 
the  land  according  to  the  terms  of  sale,  if  the  payment  of  the 
purchase-money  and  the  execution  of  the  conveyance  are  in- 
tended by  the  contract  to  be  concurrent  and  contemporaneous 
acts,  or  the  contract  makes  the  purchase-money  due  and  payable 
only  on  the  tender  of  a  deed  of  conveyance.^  But  if  the  pur- 
chase-money be  made  payable  on  a  day  certain,  the  payment  of 
statute  that  liens  on  realty  retained  in  ^  King  v.  Young  Men's  Ass'n,  1 
favor  of  vendors  on  the  face  of  a  deed,'   Woods,  386. 

also  mortgages,  deeds  of  trust,  and  as-         ^  Wells   v.   Francis,   7   Colo.  396  ; 
signments  of  realty  executed  to  secure     Moreland  u.  Metz.  24  W.  Va.  119. 
debts,  shall  be  barred  and  the  liens         ^  Cunningham  v.  Hedrick,   23  W. 
discharged,  unless  suits  to  enforce  the     Va.  579  ;  Neeley  v.  Rulcys,  26  W.  Va. 
same  be  brought  within  ten  years  from     686,  688. 

the   maturity  of   the  debt,    provided        ^  Micou   v.  Ashurst,  55   Ala.  607; 
that  this  statute  shall  not  run  against     Palmer  v.  Harris,  100  111.  27G;  Mc- 
existing  liens  only  from  the  date  of  the     Connell  v.  Beattie,  34  Ark.  113. 
passage  of  this  act.     Acts  1885,  ch.  9.         ^  McKleroy  v.  Tulane,  34  Ala.  78. 
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this  is  not  dependent  upon  tbe  making  of  title  ;  and  in  such  case 
it  is  not  necessary  for  the  vendor,  in  a  bill  to  enforce  the  lien,  to 
aver  an  offer  on  his  ^rt  to  convej',  or  to  aver  his  readiness  to 
make  title.^  The  vendor  who  has  secured  possession  under  his 
contract,  and  insists  upon  maintaining  possession,  is  not  permit- 
ted to  deny  his  liability  on  the  note,  bond,  or  contract  for  the 
purchase-money.  If  he  resists  payment  of  the  purchase-money, 
he  must  offer  to  restore  the  possession  of  the  land  to  the  ven- 
dor.2  An  averment  also  of  the  amount  of  purchase-money  re- 
maining unpaid  is  necessary  to  sustain  a  judgment  for  a  sale 
of  the  land  to  satisfy  the  amount  due  upon  the  contract.^  In 
some  states  a  strict  foreclosure  of  such  a  lien  is  allowed.*  But 
a  strict  foreclosure  is  not  generally  allowed  where  such  a  decree 
is  not  made  in  the  foreclosure  of  mortgages.^  A  decree  fore- 
closing this  right  of  the  vendee  to  purchase  should  give  hira  a 
definite  time  within  which  to  perform  his  contract.^  Where  a 
lien  is  reserved  for  the  security  of  a  bond  for  purchase-money, 
the  lien  may  be  enforced  in  equity  though  the  bond  be  lost.' 
A  purchaser  under  a  contract  of  purchase  cannot  maintain  a  suit 
for  specific  performance  after  he  has  assigned  to  another  his  right 
to  receive  the  conveyance,  for  he  has  then  no  cause  of  action  un- 
less it  be  as  trustee  for  his  assignee.^ 

1127.  Tender  of  performance.  —  It  is  no  defence  to  an  equi- 
table action  to  enforce  a  lien  under  a  contract  for  unpaid  pur- 
chase-money, that  the  vendor  did  not  tender  a  deed  before  bring- 
ing suit.^  After  the  time  for  the  performance  of  the  contract 
has  passed,  without  any  offer  by  either  party  to  perform  on  that 

day,  there  can  be  no  action  at  law  upon  it  by  either,  but  either 

• 

1  Burkett  «.  Munford,  70  Ala.  423;  6  pitzhugh  v.  Maxwell,  34  Mich. 
Munford  v.  Pearce,  lb.  452;   May  v.     138. 

Lewis,  22  Ala.  646  ;  Keeve  v.  Downs,  "  Keller  v.  Lewis,  53  Cal.  113;  Vail 
22  Kans.  §30.  v.  Drexel,  supra. 

2  Harvey   v.  Morris,   63   Mo.  475  ;         '  Robinson  v.  Dix,  18  W.  Va.  528. 
Reeve  v.  Downs,  supra;  Mclndoe  v.         ^  Green  v.  Betts,  1  McCrary,  72. 
Morman,  26  Wis.  588;  Brock  v.  Hidy,         ^  Freeson  v.  Bis.'ell,  63  N.  Y.  168. 
13  Ohio  St.  306.  See,  however,  McCaslin  v.  State,  44 

3  Calvin  v.  Duncan,  12  Bush(Ky.),  Ind.  151 ;  McKenzie  v.  Baldridge,  49 
101.  See  Johnston  v.  Cochrane,  84  Ala.  564;  Turner  v.  Lassiter,  27  Ark. 
N.  C.  446.  662;  Wakefield  v.  Johnson,  26   Ark. 

*  Vail  V.  Drexel,  9  Bradw.  (111.)  506  ;  Paschal  v.  Brandon,  79  N.  C. 
439.  See  Jones  on  Mortgages,  §  504  ;  Evans  v.  Feeny,  81  Ind.  532  ; 
1541.  Munford  v.  Pearce,  supra. 
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may  claim  a  specific  performance  in  equity,  making  an  offer  of 
performance  in  the  bill.^  If  no  tender  was  made  before  bring- 
ing suit,  the  complainant  must  aver  a  reMiness  and  willingness 
to  execute  a  deed  that  will  vest  the  title  in  the  purchaser.  In 
Indiana  it  is  held  that  the  tender  must  be  kept  good  by  bringing 
the  deed  into  court,^  but  generally  an  offer  to  deliver  the  deed  is 
suflBcient.  If  an  action  to  foreclose  the  lien  be  brought,  not  by 
the  vendor,  but  by  his  personal  representatives,  they  should  show 
that  they  are  able  and  willing  to  give  a  deed,  or  else  make  the 
heir  or  devisee  who  holds  the  legal  tifle  in  trust  for  the  purchaser 
a  party  to  the  suit,  so  that  he  will  be  bound  by  it.^ 

1128.  A  vendor  exhausts  his  lien  by  a  foreclosure  sale. 
If  a  vendor,  who  has  entered  into  a  contract  to  convey  upon  the 
payment  of  the  purchase-money,  elects  to  foreclose  his  contract 
of  sale,  he  cannot,  after  the  land  has  been  sold  and  bid  in  by  him 
for  a  part  only  of  the  judgment,  and  then  redeemed  by  the  pur- 
chaser, still  claim  to  have  a  vendor's  lien  upon  the  land  for  the 
balance  of  the  purchase-money.* 

The  decree  must  conform  to  the  pleadings.  If  the  bill  asks 
for  a  sale  of  the  land  under  the  lien,  or  for  a  rescission  of  the  con- 
tract of  sale,  a  decree  cannot  be  entered  for  the  satisfaction  of 
the  purchaser's  note  for  the  unpaid  purchase-money ;  that  the 
vendor  retain  the  moneys  received  by  him ;  and  that  the  pur- 
chaser retain  possession  of  the  land,  and  that  the  title  be  vested 
in  him.  The  decree  should  either  enforce  the  vendor's  lien  or 
rescind  the  contract.^ 

1129.  A  sale  of  the  land  under  order  of  court  to  satisfy 
the  lien  passes  the  growing  crops,  unless  they  are  reserved  in 
the  order  of  sale.^  But  the  vendor's  lien  is  subordinate  to  any 
lawful  lien  existing  upon  the  crops  at  the  time  it  is  sought  to 

1  Bruce  v.  Tilson,  25  N.  Y.  194;  =  Thomson  v.  Smith,  63  N.  Y. 
Stevenson  v.  Maxwell,  2  N.  Y.  408.     30. 

And  see  Mc Williams  v.  Brookens,  39         *  Todd  v.  Davey,  60  Iowa,  532. 
Wis.  334;    Watson  i.  Bell,  45  Ala.         b  Baldwin  v.  Whaley,  78  Mo.  186. 
45'?.  8  Yates  v.  Smith,  11  Bradw.  (111.) 

2  Goodwine  v.  Morey  (Ind.),  12  N.  459  ;  Smith  v.  Hague,  25  Kans.  246; 
East.  Eep.  82;  Melton  v.  Coffelt,  59  Johnston  v.  Smith,  70  Ala.  108  ; 
Ind.  310;  Smith  v.  Turner,  50  Ind.  Jones  on  Mort.  §§  658,  676,  699, 
367;    Sowle  v.   Holdridge,    63    Ind.  780. 

213;  Overly  v.  Tipton,  68  Ind.  410. 
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charge  them  with  the  vendor's  lien.''  Before  the  vendor,  however, 
can  resort  to  the  rents  and  profits  of  the  land  sold  in  payment  of 
the  debt  for  .purchase-money,  he  must  allege  in  his  bill  or  prove 
that  the  land  itself  is  insufficient  to  pay  the  debt,  the  land  being 
the  primary  fund  for  its  satisfaction,  and  the  rents  and  profits 
only  an  incidental  fund.^ 

1130.  A  purchaser  in  possession  under  a  contract  of  sale 
may  be  restrained  from  impairing  the  vendor's  lien  by  the  re- 
moval of  buildings  or  otherwise.  If  the  vendee  sell  the  buildings 
to  one  who  buys  with  knowledge  of  a  fraudulent  intent  to  impair 
the  vendor's  lien,  no  title  passes  as  against  the  vendor,  who  may, 
under  a  judgment  obtained  against  the  vendee  for  purchase- 
money,  levy  on  and  sell  the  house  in  the  hands  of  the  purchaser. 
But  inasmucb  as  the  vendee  in  possession  is  the  equitable  owner, 
be  may  properly  remove  buildings  and  fences,  if  this  does  not  im- 
pair the  vendor's  security ;  thus,  he  may  remove  them  for  the 
purpose  of  erecting  better  ones  in  the  place  of  those  removed. 
The  vendor  in  such  case  would  have  no  right  to  interfere.  He 
could  not  maintain  replevin  for  the  house  removed,  or  for  the 
timbers  composing  the  house.^ 

1  Wooten  V.  Bellinger,  17  Fla.  289.     s  Yi'eed  v.  Hall,  101  Pa.  St.  592. 
^  Moore  v.  Knight,  6  Lea  (Tenn.), 
427. 
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IMPROVEMENT  LIENS  0¥  OCCI7PANTS. 

I.  At  common  law  and  in  equity,  1131-  1  II. 'By  statute,  1140-1146. 
1139.  I 

I.   At  Common  Law  and  in  Equity. 

1131.  At  common  law,  the  owner  of  land,  upon  recovering 
it  in  an  action  at  law,  was  not  bound  to  pay  for  any  improve- 
ments made  by  the  occupant.  All  improvements  were  consid- 
ered as  annexed  to  the  freehold,  and  as  passing  with  it.  Al- 
though the  occupant  had  made  improvements  under  the  belief 
that  he  had  acquired  the  freehold,  he  was  presumed  to  have 
made  them  at  his  own  risk ;  and  when  it  turned  out  that  he  was 
mistaken  as  to  his  title,  he  was  treated  as  an  intruder  and 
wrong-doer.  The  owner  was  certainly  under  no  legal  obligation 
to  pay  for  improvements  upon  his  land,  which  he  had  neither 
sanctioned  nor  desired,  as  a  condition  upon  which  he  should  be 
allowed  to  recover  possession.^  But  the  occupant,  under  color 
of  title,  it  was  conceded,  had  a  strong  equity  in  favor  of  being 
allowed  compensation  for  lasting  improvements  which  had  in- 
creased the  value  of  the  land.  "  This  equity  arises  from  the  mis- 
take of  the  occupant  and  the  neglect  of  the  owner,  whereby  the 
labor  of  the  former  has  enured  to  the  benefit  of  the  latter.  There 
are  difficulties,  however,  in  sustaining  this  equitable  claim  con- 
sistently with  the  inviolability  of  private  property.  The  im- 
provements may  be  expensive,  and  beyond  the  ability  of  the 
owner  to  pay  without  a  disposition  of  the  land  ;  besides,  he  may 
have  a  strong  attachment  for  the  property,  and  it  might  have 
answered  all  his  purposes  without  the  improvements.  To  over- 
come these  embarrassments,  the  learned  French  civilian,  Pothier, 
proposed  that  the  owner  should  be  allowed  to  take  possession, 
upon  the  condition  that  the  payment  of  the  value  of  the  improve- 

1  McCoy  V.  Grandy,  3  Ohio  St.  463,  444;  Lunquest  v.  Ten  Eyck,  40  Iowa, 
466  ;  Parsons  v.  Moses,  16  Iowa,  440,     213. 
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ments  should  remain  a  charge  upon  the  land,  to  be  made  by 
instalments,  under  the  regulation  of  the  court.  It  appears  to  be 
a  rule  of  the  civil  law  that,  in  a  suit  for  the  rents  and  profits 
against  the  hond  fide  occupant,  the  value  of  his  lasting  improve- 
ments may  be  deducted  from  the  amount  of  the  plaintiff's  claim 
for  damages."  ^ 

1132.  The  courts  of  equity  adopted  the  rule  of  the  civil 
law,  and  whenever  the  owner  of  land  was  compelled  to  obtain 
an  account  of  rents  and  profits  against  the  occupant,  the  courts 
required  him  in  the  first  place  to  do  equity  by  paying  for  im- 
provements made  by  the  occupant  in  good  faith,  and  under 
color  and  claim  of  title.^ 

1133.  Courts  of  law  afterwards  adopted  the  civil  law 
rule  from  the  courts  of  equity,  and  applied  it  when  the  owner 
had  recovered  in  ejectment,  and  sought  to  obtain  the  mesne 
profits  in  an  action  of  trespass.  This  was  regarded  as  an  equi- 
table action,  and  the  plaintiff  was  allowed  to  recover  only  the 
rents  and  profits,  after  deducting  the  value  of  the  improve- 
ments.^ "  The  action  for  mesne  profits  is  a  liberal  and  equitable 
one,"  said  Kent,*  "  and  will  allow  of  every  kind  of  equitable 
defence."  But  courts  of  law  made  no  other  provision  for  reim- 
bursing an  innocent  purchaser  for  improvements  made  by  him 
as  against  the  owner  of  the  legal  title.^  In  courts  of  law  the 
value  of  improvements  can  be  allowed  only  by  way  of  set-off 
against  the  owner's  demand  for  rents  and  profits  and  damages, 
and  the  compensation  for  improvements  made  is  limited  to  the 
amount  which  the  plaintiff  is  entitled  to  recover.^ 

1134.  To  entitle  a  defendant  in  ejectment  to  set  off  the 
value  of  permanent  improvements   he   has   made   upon  the 

1  McCoy  V.  Grand}',  3  Oliio  St.  v.  Starr,  1  Sawyer,  15;  Jackson  v. 
463,  466,  per  Barkley,  J.     See,  al«o,     Loomis,  4  Cow.  168. 

Bright  V.  Boyd,  1  Story,  478;    Put-  *  Murray  v.  Gouverneur,  2  Johns, 

nam  v.  Kitchie,  6  Paige  (N.  Y.),  390,  (N.  Y.)  Cas.  438,  441;  S.  C.  1  Am. 

404.  Dec.  177. 

2  Bright  V.  Boyd,  supra;  Putnam  ^  Griswold  v.  Bragg,  18  Blatchf. 
V.  Kitchie,  supra ;  Green  v.  Biddle,  8  202,  per  Shipman,  J. 

Wheat.  1,   77.  6  Green  v.  Biddle,  supra;  Putnam 

8  Dormer  v.  Fortesque,  3  Ark.  134;  v.  Kitchie,   supra;  Yount  v.  Howell, 

Green   v.   Biddle,   8  Wheat.   1,   75;  14  Cal.  465;    Wernke  v.  Hazen,  32 

Hylton  V.  Brown,  2  Wash.  165 ;  Stark  Ind.  431. 
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§  1135.]  IMPROVEMENT  LIENS  OF  OCCUPANTS. 

premises,  he  must  allege  and  prove  that  such  improvements  were 
made  by  him,  or  by  those  under  whom  he  claims  ;i  that  they 
were  made  while  he  or  they  were  holding  under  color  of  title 
adversely  to  the  claim  of  the  plaintiff ;  ^  that  they  were  made  in 
good  faith  ;  ^  and  that  they  are  of  value,  and  of  permanent  value, 
to  the  property.* 


1135.  Whether  a  court  of  equity  will  grant  affirmative 
relief  to  one  in  possession  of  land  under  a  defective  title,  who 
has  made  permanent  improvements  in*  good  faith,  believing  him- 
self to  be  legally  entitled  to  the  property,  and  allow  him  to  re- 
cover :£rom  the  true  owner  the  value  of  such  improvements  with- 
out the  aid  of  some  other  equity,  and  merely  upon  proof  that  he 
has  made  such  improvements  in  the  belief  that  he  had  the  legal 
title,  seems  to  be  quite  generally  doubted  by  the  authorities.^ 
It  is  true  that  Judge  Story,  in  a  case  which  did  not  necessarily 
involve  this  precise  point,  remarked  that  there  did  not  seem  to 
be  any  just  ground  to  doubt  that  compensation,  under  such  cir- 
cumstances, ought  to  be  allowed  to  the  full  amount  of  the  en- 
hanced value.^     The   decision,   however,   was    placed  upon  the 

1  Fitch  V.  Cornell,  1  Sawyer,  156, 
176. 

^  Fitch  V.  Cornell,  supra ;  Stark  v. 
Starr,  1  Sawyer,  15. 

8  WoodhuU  V.  Kosenthal,  61  N.  Y. 
382,  396;  Fitch  v.  Cornell,  supra; 
White  V.  Jloses,  21  Cal.  34;  Dothage 
V.  Stuart,  35  Mo.  251  ;  Thompson  v. 
Gilman,  17  Vt.  109;  Whitney  u.  Rich- 
ardson, 31  Vt.  300.     And  see  Field 


V.  Columbet,  4  Sawyer,  523. 

*  Bell  V.  Barnet,  2  J.  J.  Marsh. 
(Ky.)  516  ;  5.  C.  7  lb.  379  ;  Fitch  v. 
Cornell,  supra  ;  Stark  v.  Starr,  supra ; 
Gill  u.  Patten,  1  Cranch  C.  C.  465; 
WoodhuU  V.  Rosenthal,  supra. 

^  Putnam  v.  Ritchie,  6  Paige  (N. 
T.),  390  ;  Taylor  v.  Foster,  22  Ohio 
St.  255,  257,  per  Day,  J. 

6  Bright  V.  Boyd,  1  Story,  478, 
494.  With  reference  to  this  subject, 
Judge  Story  said  :  — 

"  It  appears  to  me,  speaking  with 
all  deference  to  other  opinions,  that 
the  denial  of  all  compensation  to  such 
a  bond  fide  purchaser,  in  such  a  case, 
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where  he  has  manifestly  added  to  the 
permanent  value  of  an  estate  by  his 
meliorations  and  improvements,  with- 
out the  slightest  suspicion  of  any  in- 
firmity in  his  own  title,  is  contrary  to 
the  first  principles  of  equity.  Take 
the  case  of  a  vacant  lot  in  a  city, 
where  a  bona,  fide  purchaser  builds  a 
house  thereon,  enhancing  the  value  of 
the  estate  to  ten  times  the  original 
value  of  the  land,  under  a  title  appar- 
ently perfect  and  complete ;  is  it  rea- 
sonable or  just  that,  in  such  a  case,  the 
true  owner  should  recover  and  pos- 
sess the  whole,  without  any  compen- 
sation whatever  to  the  bona  fide  pur- 
chaser? To  me  it  seems  manifestly 
unjust  and  inequitable  thus  to  appro- 
priate to  one  man  the  property  and 
money  of  another  who  is  in  no  de- 
fault. The  argument,  I  am  aware,  is, 
that  the  moment  the  house  is  built,  it 
belongs  to  the  owner  of  the  land  by 
mere  operation  of  the  law,  and  that 
he  certainly  may  possess  and  enjoy 
his  own.     But  this  is  merely  stating 


AT    COMMON   LAW   AND   IN   EQUITY,  [§  113. 

ground  that,  inasmuch  as  the  true  owner  sought  relief  in  equity 
by  asking  for  an  account  of  rents  and  profits  received  by  the 
defendant  while  in  possession,  he  should  do  equity  by  allowing 
for  improvements  made  by  the  defendant.  When,  upon  the 
report  of  the  master,  the  same  case  came  before  the  learned 
judge,  he  placed  his  decision  upon  the  broad  ground  of  the 
purchaser's  equity.  He  said  :  ^  "  My  judgment  is  that  the  plain- 
tiff is  entitled  to  the  full  value  of  all  the  improvements  and 
meliorations  which  he  has  made  upon  the  estate  to  the  ex- 
tent of  the  additional  value  which  they  have  conferred  upon 
the  land.  It  appears  by  the  master's  report  that  the  present 
value  of  the  land  with  the  improvements  and  meliorations  is  one 
thousand  dollars,  and  that  the  present  value  of  the  land  with- 
out these  improvements  and  meliorations  is  but  twenty-five 
dollars ;  so  that  in  fact  the  value  of  the  land  is  increased  thereby 
nine  hundred  and  seventy-five  dollars.  This  latter  sum,  in  my 
judgment,  the  plaintiff  is  entitled  to,  as  a  lien  and  charge  on  the 
land  in  its  present  condition.  I  wish,  in  coming  to  this  conclu- 
sion, to  be  distinctly  understood  as  affirming  and  maintaining 
the  broad  doctrine,  as  a  doctrine  of  equity,  that,  so  far  as  an 
innocent  purchaser  for  a  valuable  consideration,  without  notice 
of  any  infirmity  in  his  title,  has,  by  his  improvements  and  meli- 
orations, added  to  the  permanent  value  of  the  estate,  he  is 
entitled  to  a  full  remuneration,  and  that  such  increase  of  value 
is  a  lien  and  charge  on  the  estate,  which  the  absolute  owner  is 
bound  to  discharge  before  he  is  to  be  restored  to  his  original 
rights  in  the  land.  This  is  the  clear  result  of  the  Roman  law ; 
and  it  has  the  most  persuasive  equity,  and,  I  may  add,  common 
sense  and  common  justice,  for  its  foundation." 

1136.    But    generally   it    is    only   when    the   true    owner 
seeks   relief  in    equity  against  a   purchaser   lawfully  in   pos- 

tlie  technical  rule  ni  law,  by  which  ^  Bright  v.  Boyd,  2  Story,  605. 
the  true  owner  seeks  to  hold  what,  in  The  opinion  of  Judge  Story,  that  a 
a  just  sense,  he  never  had  the  slight-  court  of  equity  should  grant  affirma- 
est  title  to,  that  is,  the  house.  It  tive  relief  at  the  suit  of  a  bona  fide 
is  not  answering  the  objection,  but  possessor,  has  apparently  been  adopted 
merely  and  dryly  stating  that  the  law  in  Maryland,  Union  Hall  v.  Morri- 
so  holds.  But  then,  admitting  this  son,  39  Md.  281  ;  in  Missouri,  Vale^ 
to  be  so,  does  it  not  furnish  a  strong  vi.  Fleming,  29  Mo.  152  ;  and  in  Ore- 
ground  why  equity  should  interpose  gon,  Hatcher  u.  Briggs,  6  Oregon, 
and  grant  relief  ?  "  31. 
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§  1137.]  IMPROVEMENT   LIENS  OF   OCCDPANTS. 

session  that  the  latter  is  allowed  an  equitable  lien  for  improve- 
ments which  he  has  made  under  the  erroneous  belief  that  he  was 
the  rightful  owner.  The  courts  in  such  case  say  to  the  plaintiff 
that  he  shall  do  equity  to  the  defendant  by  allowing  for  such 
improvements  before  he  shall  be  granted  relief.'  Thus,  if  the 
true  owner,  after  a  recovery  of  the  property  at  law,  seeks,  as 
plaintiff,  an  account  in  equity  against  such  possessor  for  the  rents 
and  profits,  courts  of  equity  will  allow  the  latter  to  deduct  the 
value  of  all  improvements  made  by  him  of  permanent  benefit  to 
the  estate.^  Courts  of  equity  will  not  go  further  and  grant  active 
relief  in  favor  of  such  purchaser,  and  sustain  a  bill  brought  by 
him  to  recover  the  value  of  his  permanent  improvements  after 
the  true  owner  has  recovered  the  premises  at  law. 

1137.  Upon  the  same  principle,  where  improvements 
have  been  made  by  a  lessee  under  a  lease  which  passes  a 
legal  estate,  though  unauthorized,  equity  will  not  set  it  aside 
without  allowing  for  lasting  improvements.  Thus,  where  a  lease 
was  made  by  trustees  under  a  will  and  by  authority  of  a  decree 
of  court,  and  the  trustees  exceeded  their  authority  in  agreeing 
upon  some  of  the  terms  of  the  lease,  it  was  held  that  inasmuch 
as  the  lessees  had  a  good  legal  estate,  the  lease  would  not  be 
wholly  set  aside  without  making  allowance  for  the  improvements 
made  by  the  lessee.^  Lord  Chancellor  Hardwicke  said  :  "  The 
lessees  have  a  good  legal  estate.  The  consideration  might  have 
been  different  if  they  had  had  only  a  defective  one  at  law,  so  that 
the  trustees  could  recover  at  law,  and  turn  the  lessees  into  equity 
to  establish  the  lease,  by  having  the  defect  supplied  ;  and  then, 
perhaps,  the  court  would  not  do  it.  But,  the  lessees  having  a 
good  title  at  law,  they  have  no  need  to  be  suitors  to  this  court ; 
but  instead  of  them,  the  trustees  must  be  obliged  to  come  into 
this  court  to  be  relieved  against  this  lease,  but  that  must  be 
upon  equitable  terms."  The  equitable  terms  were,  that  the 
trustees  should  allow  the  tenant  for  lasting  improvements  made 
by  him. 

1  Robinson  v.  Ridley,  6  Madd.   2;  Davis  v.  Smith,  5  Ga.  274,  289;  Baze- 
Attorney-Gen.i/.Baliol  College,  9  Mod.  more    v.    Davis,   55    Ga.    504,    520; 
407,  411 ;  Canal  Bank  v.  Hudson,  111  Smith  v.  Drake,  23  N.  J.  Eq.  302. 
U.  S.  66,  83,  per  Blatchford,  J.;  Bright  ^  Bright  u.  Boyd,  supra. 
D.Boyd,.!  Story,478;  S.  C  2lb.  605;  «  Attorney- General   t;.   Baliol   Col- 
Williams   V.   Gibbes,    20   How.  535 ;  lege,  supra. 
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AT  COMMON  LAW  AND  IN  EQUITY.      [§§  1138,  1139. '• 

1138.  And  so  where  a  purchaser  in  possession  under  a 
contract  of  purchase  made  improvements  in  accordance  with 
tile  contract,  which  required  a  certain  expenditure  as  a  neces- 
sary condition  to  entitle  him  to  a  deed,  and  the  vendor  failed 
to  convey  by  reason  of  a  defective  title  in  himself,  it  was  held 
that  the  vendee  had  an  equitable  lien  on  the  premises  for  the 
money  expended  in  such  improvements.^  Such  a  lien  may  be 
enforced  by  a  sale  of  the  premises  by  order  of  court.^ 

But  one  who  has  entered  into  a  contract  of  purchase  whereby 
he  has  agreed  to  expend  a  certain  sum  of  money  on  the  land,  and, 
after  spending  a  part  of  it,  declines  to  perform  the  contract 
further,  has  no  lien  on  the  land  for  the  money  which  he  has 
expended.^ 

1139.  Lien  by  acquiescence  of  owner.  —  It  is  everywhere 
conceded  that,  if  the  true  owner  stands  by  and  suffers  the  person 
lawfully  in  possession  to  make  improvements  without  giving  him 
notice  of  his  title,  his  acquiescence  in  the  improvements  will  give 
rise  to  a  lien  upon  the  estate.*  Some  judges  have  been  of  the 
opinion  that  the  lien  for  improvements  is  strictly  confined  to 
cases  of  acquiescence  by  the  real  owner.  Thus  Chancellor  Wal- 
worth said  that  he  had  not  been  able  to  find  any  case,  either  in 
this  country  or  in  England,  wherein  the  court  of  chancery  has 
assumed  jurisdiction  to  give  relief  to  a  complainant  who  has 
made  improvements  upon  land,  the  legal  title  to  which  was  in 
the  defendant,  where  there  has  been  neither  fraud  nor  acquies- 
cence on  the  part  of  the  latter  after  he  had  knowledge  of  his 
legal  rights.^ 

Where  a  father  allowed  his  sons  to  erect  buildings  on  his  land 
at  a  great  expense,  they  were  allowed  a  lien  on  the  premises, 
under  the  circumstances  of  the  case.  The  father  had  not  engaged 
to  make  over  the  land  to  them,  although  he  contemplated  and 
intended  to  do  so  at  some  future  time.  The  father  was  regarded 
as  having  in  some  manner  induced  the  sons  to  greatly  improve 
his  property.^ 

^  Gibert  v.  Peteler,  38  N.  Y.  165;        «  Putnam  v.  Kitohie,  6  Paige,  390, 

affirming  S.  C.  38  Barb.  488.  ,  405. 

2  King  V.  Thompson,  9  Pet.  204.  «  Unity  Joint  Stocic  Mut.  Banking 

'  Wallis  V.  Smith,  21  Ch.  D.  243,  Asso.  v.  King,  25  Beav.   72;    distin- 

per  Fay,  J.  guished  from  Millard  v.  Harvey,  10 

^  Pilling  V.  Armitage,  12  Ves.  78,  Jur.  N.  S.  1167,  per  Romilly,  M.  R., 

84,  per  Sir  Wm.  Grant.    And  see  Mi-  where  no  lien  was  allowed, 
ner  v.  Beekman,  50  N.  Y.  337.  79 


§  1140.]  IMPROVEMENT   LIENS   OF  OCCUPANTS. 

II.  By  Statute. 

1140.  In  general.  The  relief  which  the  courts  at  first  af- 
forded to  occupants  who  had  in  good  faith  made  valuable  and 
lasting  improvements  upon  the  land  of  others,  is  now  given  by 
legislation.  These  statutes  are  in  some  states  called  Betterment 
Acts,  and  in  others  Occupying  Claimant  Acts.  These  statutes 
may  be  divided  into  three  groups,  according  to  the  nature  and 
method  of  the  remedy  which  they  afford.  In  several  states  the 
indemnity  afforded  the  occupant  follows  in  theory  that  afforded 
by  courts  of  law,  inasmuch  as  the  only  compensation  provided 
is  merely  by  way  of  set-off  to  the  owner's  demand  for  rents  and 
profits  ;  and  the  extent  of  the  indemnification  is  the  amount  of 
the  rents  and  profits  the  plaintiff  may  recover.  The  statutes  in 
these  states  may  be  regarded  as  imposing  a  lien  upon  the  land 
limited  in  amount  to  the  liability  of  the  occupant  for  the  use 
and  occupation  of  the  premises. 

In  a  larger  number  of  states  the  theory  of  the  statutes  enacted 
practically  follows  the  opinion  of  Judge  Story,  that  an  equitable 
lien  is  placed  upon  the  land  for  the  value  of  the  improvements 
which  the  bond  fide  occupant  has  innocently  made.  Accordingly, 
full  compensation  is  allowed  the  occupant  by  provisions  which 
differ  much  in  different  states,  but  which  generally  provide  that 
the  plaintiff  in  a  real  action  shall  not  have  judgment  until  he 
has  made  full  compensation  to  the  defendant  for  the  improve- 
ments the  latter  has  made,  but  generally  allowing  the  plaintiff 
to  elect  to  surrender  the  land  to  the  occupant  upon  his  paying 
the  value  of  the  land  before  the  improvements  were  made. 
These  statutes  "  practically  impress  upon  the  land  of  a  successful 
plaintiff  in  ejectment  a  lien  for  the  excess,  above  the  amount  due 
for  use  and  occupation,  of  the  present  value  of  the  improvements 
which  have  been  placed  on  the  land,  before  the  commencement 
of  the  action,  by  a  defendant  or  his  ancestors  or  grantors,  in 
good  faith,  and  in  the  belief  that  he  or  they  had  an  absolute 
title  to  the  land  in  question,  and  forbids  occupancy  by  the  plain- 
tiff until  the  lien  is  paid."^ 

A  third  class  of  statutes  provides  that  the  amount  due  the 
occupant  for  improvements,  after  deducting  the  value  of  the 
profits  he  has  received  from  their  use,  shall  be  a  lien  on  the  lands, 
which  may  be  enforced  in  the  modes  provided. 

1  Griswold  v.  Bragg,  18  Blatchf.  202,  204,  Per  Shipman,  J. 
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BY   STATUTE.  [§  1141. 

1141.  Statutes  providing  compensation  by  set-off. — In  New 
York  ^  and  Oregon,^  in  an  action  to  recover  real  property,  the 
plaintiff,  when  he  recovers  judgment,  is  entitled  to  recover  rents 
and  profits  for  a  term  not  exceeding  six  years  ;  but  the  damages 
shall  not  include  the  value  of  the  use  of  any  improvements  made 
by  the  defendant,  or  those  under  whom  he  claims.  Where  per- 
manent improvements  have  been  made  in  good  faith  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding  under 
color  of  title  adversely  to  the  plaintiff,  the  value  thereof  must  be 
allowed  to  the  defendant  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 

The  statute  of  New  Jersey  ^  is  quite  similar. 

In  California,*  Colorado,^  Dakota  Territory,^  Idaho  Territory,^ 
Montana  Territory,^  and  Nevada,^  when  damages  are  claimed  for 
withholding  the  property  recovered,  upon  which  permanent  im- 
provements have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely  to  the 
claim  of  the  plaintiff  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages.^" 

In  Georgia  11  and  Tennessee,!^  against  a  claim  for  mesne  profits, 

1  4  K.  S.  1882,  Code  of  Civ.  Pro.  u.  Howell,  14  Cal.  465 ;  Moss  ».  Shear, 
§  1531.  25  Cal.  35,  44. 

2  Annot.  Laws  1887,  §  321.  The  improvements  allowed  for  are 
^  Rev.  1877,  p.  332,  §  47.  those  made  before  the  suit  was  com- 
*  3   Codes  &  Stats.   1885,  §  741  of    menced.     But  they  cannot  be  set  off 

Civ.  Pro.  if  they  were  made  before  the  plaintiff 
5  Code  Civ.  Pro.  §  240.  acquired  title.     The  defendant's  pos- 
^  Code  Civ.  Pro.  §  641.  session  must  also  be  adverse.     Bay  v. 
'  G.  L.  1881,  §  479.  Pope,  18  Cal.  694,  695;  and  undercolor 
s  K.  S.  1879,  ch.  3,  §  357.  of  title,  Love  v.  Shartzer,  31  Cal.  487, 
'  G.  S.  1886,  §  3281.  495.     A  mere  trespasser  cannot  claim 
^^  The  value  of  improvements  can  the  value  of  his  improvements.    Car- 
be  allowed  .only  as  a  set-off  against  penter  v.  Mitchell,  29  Cal.  330,  335. 
damages  for  withholding  the  prem-  The  improvements  must,  moreover, 
ises;  and  where  no  such  damages  are  be  of  permanent  value,  and  must  have 
alleged  and  proved,  proof  of  the  value  been  made  in  good  faith.     Carpenter 
of  the  improvements  cannot  be  intro-  v.  Small,  35  Cal.  346  ;  Welch  v.  Sul- 
duced.  Ford  v.  Holton,  5  Cal.  319,  322.  livan,  8  Cal.  511. 

If  the  value  of  the  improvements  "  Code  1882,  §  2906.  Even  a  tres- 
exceeds  the  damages  claimed  by  the  passer  can  set  off  improvements  when 
plaintiff,  the  defendant  can  be  allowed  these  have  increased  the  value  of  the 
the  amount  of  the  damages  so  that  the  premises  ;  but  the  amount  the  plain- 
plaintiff  will  recover  nothing.  Welch  tiff  may  recover  cannot  be  reduced 
V.  Sullivan,  8  Cal.  165, 187,  511;  Yount  below  the  sum  which    the  premises 

"  Code  1884,  §  3992. 
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the  value  of  improvements  made  by  one  bond  fide  in  possession, 
under  a  claim  of  right,  is  a  proper  subject-matter  of  set-o£E. 


1142.  Statutes  providing  full  equitable  compensation. — 
In  Massachusetts  ^  and  Maine,^  when  in  a  writ  of  entry  the  de- 
manded premises  have  been  in  the  actual  possession  of  the  ten- 
ant, or  "of  those  under  whom  he  claims,  for  six  successive  years 
before  the  commencement  of  the  action,  such  tenant  shall  be  al- 
lowed a  compensation  for  the  value  of  any  buildings  and  improve- 
ments on  the  premises  made  by  him^  or  by  those  under  whom  he 
claims,  to  be  assessed  by  a  jury.  Though  the  premises  have  not 
been  so  held  for  slk  years,  the  tenant  is  entitled  to  such  compen- 


would  have  been  worth  without  such 
improvements.     Code  1882,  §  3468. 

The  set-ofB  for  improvements  does 
not  extend  beyond  the  mesne  profits 
claimed.  The  claim  for  improvements 
is  not  allowed  to  trench  at  all  upon 
the  corpus  of  the  property.  Fields  v. 
Carlton,  75  Ga.  554. 

In  a  suit  in  equity  to  foreclose  a 
mortgage  upon  premises  which  the 
person  in  possession  supposed  he  had 
good  title  to,  and  upon  which  he  made 
improvements,  the  land,  with  the  im- 
provements, was  ordered  to  be  sold, 
and  the  value  of  the  land  before  the 
improvements  were  made  was  ordered 
to  be  paid  to  the  mortgagee  and  the 
balance  to  the  claimant,  so  far  as  nec- 
essary to  satisfy  his  claim  for  improve- 
ments. Phee  V.  Guthrie,  51  Ga.  83. 
This  case  was  decided  on  its  own  pe- 
culiar facts,  an  examination  of  which 
should  be  made  before  following  it  or 
relying  upon  it.  See  Fields  v.  Carl- 
ton, 75  Ga.  554,  564,  per  Jackson, 
C.J. 

If  the  improvements  are  temporary 
in  their  nature,  and  the  jury  believe 
that  they  will  perish  before  the  owner 
can  reap  any  benefit  from  them,  they 
may  decline  to  reduce  the  mesne 
profits  on  account  of  the  improve- 
ments.    Morris  v.  Tinker,  60  Ga.  466. 

The  foundation  of  the  claim  in  set- 
off must  be  laid  by  evidence  of  in- 
creased value  of  the  land.  The  im- 
82 


provements  must,  moreover,  have  been 
made  by  the  defendant,  or  by  some 
one  through  whom  he  claims  title. 
Evidence  must  be  given  of  the  nature 
of  the  improvements  added.  Jenkins 
V.  Means,  59  Ga.  55. 

1  P.  S.  1882,  ch.  173,  §§  17-39. 

A  tenant's  possession  may  be  so  far 
adverse  as  to  entitle  him  to  compen- 
sation for  improvements,  although  he 
is  entitled  to  possession  by  virtue  of  a 
limited  estate,  if  his  holding  is  in  fact 
under  a  claim  of  an  entire  interest. 
Wales  V.  Coffin,  100  Mass.  177;  Plimp- 
ton V.  Plimpton,  12  Cush.  458. 

The  improvements  for  which  the 
statute  allows  compensation  are  such 
as  were  made  while  the  possession  of 
the  maker  was  adverse,  or  under  title 
which  he  supposed  to  be  good.  Wales 
V.  Coffin,  supra.  See,  also,  O'Brien 
V.  Joyce,  117  Mass.  360  ;  Daggett  v. 
Tracy,  128  Mass.  167. 

A  mortgagee  in  possession,  who 
supposes  he  has  become  the  absolute 
owner,  is  entitled  to  the  benefits  of 
the  statute.  McSorley  v.  Larissa,  100 
Mass.  270. 

A  town  which  illegally  takes  a  lot 
of  land  for  a  school-house  lot  is  not 
entitled  to  an  allowance  for  improve- 
ments under  the  statute.  Spalding  v. 
Chelmsford,  117  Mass.  393;  Crosby 
V.  Dracut,  109  Mass.  206. 

2  R.  S.  1883,  ch.  104,  §§  20-43. 
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sation  if  he  holds  under  a  title  which  he  had  reaso;i  to  believe  to 
be  good.^  The  demandant  after  verdict  may  elect  to  abandon 
the  premises  to  the  tenant  at  the  value  estimated  by  the  jury. 

The  statutes  of  Virginia  ^  and  West  Virginia  ^  follow  sub- 
stantially the  statute  of  Massachusetts. 

In  New  Hampshire,*  if  the  defendant  against  whom  any  action 
is  brought  for  the  recovery  of  real  estate  has  been  in  the  actual 
peaceable  possession  thereof,  under  a  supposed  legal  title,  for 
more  than  six  years  before  the  action  was  commenced,  and  has 
increased  the  value  thereof  by  buildings  or  other  improvements, 
a  jury  shall  determine  the  amount  of  the  increased  value  thereof, 
after  allowing  for  any  waste  or  injury  the  same  may  have  sus- 
tained. The  judgment  rendered  for  the  plaintiff  upon  such  ver- 
dict shall  be  conditioned,  that,  if  the  plaintiff  shall  within  one 
year  pay  to  the  clerk  of  the  court,  for  the  use  of  the  defendant, 
the  amount  of  the  increased  value  so  found,  a  writ  of  possession 
shall  issue  for  the  plaintiff  ;  otherwise  all  his  right  to  such  lands 
shall  be  barred. 

In  Connecticut,^  final  judgment  shall  not  be  rendered  against 
any  defendant  in  an  action  of  ejectment  who,  or  whose  grantors 
or  ancestors,  have  in  good  faith,  believing  that  he  or  they  had 
an  absolute  title  to  the  land  in  question,  made  improvements 
thereon  before  the  commencement  of  the  action,  until  the  court 
shall  have  ascertained  the  present  value  thereof,  and  the  amount 
reasonably  due  to  the  plaintiff  from  the  defendant  for  the  use 
and  occupation  of  the  premises  ;  and,  if  such  value  of  such  im- 
provements exceed  such  amount  due  for  use  and  occupation,  final 
judgment  shall  not  be  rendered  until  the  plaintiff  has  paid  said 
balance  to  the  defendant :  but,  if  the  plaintiff  shall  elect  to  have 
the  title  confirmed  in  the  defendant,  and  shall,  upon  the  ren- 
dition of  the  verdict,  file  notice  of  such  election  with  the  clerk 
of  the  court,  the  court  shall  ascertain  what  sum  ought  in  equity 
to  be  paid  to  the  plaintiff  by  the  defendant,  or  other  parties  in 
interest,  and,  on  payment  thereof,  may  confirm  the  title  to  said 
land  in  the  parties  paying  it. 

1  This  provision  is  not  in  the  Maine  damages  assessed  for  the  plaintiff,  con- 
statute,  stitutes  a  lien  upon  the  land  recovered 

2  Code,  ch.  132,  §§  1-15.  by  the  plaintiff. 

3  Code,  ch.  72,  §§  1-15.  *  G.  L.  1878,  ch.  232,  §§  6,  7,  8. 

In  the  latter  states  it  must  appear  in        '  Revision  1875,  p.  362,  §  17.    The 

all  cases  that  the  defendant  had  reason  original  statute  was  passed  June  26 

to  believe  his  title  good.    The  balance  1846.      See    Griswold    v.   Brao-g,    18 

due  the  defendant,  after  offsetting  the  Blatchf.  202,  per  Shipman,  J. 
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In  Vermont,!  after  judgment  for  the  plaintiff  in  an  action  of 
ejectment,  the  defendant  may  recover  the  value  of  improvements 
made  by  him  in  the  belief  that  he  had  good  title  in  fee,  or  good 
title  by  lease.  Upon  a  recovery  in  such  action  for  betterments, 
no  execution  shall  issue  for  four  months,  and  the  writ  of  posses- 
sion in  the  ejectment  suit  is  stayed  unless  the  judgment  for  bet- 
terments is  paid.  The  owner  may  lodge  with  the  clerk  of  the 
court  a  warranty  deed  of  the  land  to  the  defendant  in  the  eject- 
ment suit,  whereupon  the  court  shall  appoint  a  committee  to 
ascertain  the  value  of  the  land  without  the  betterments ;  and 
such  defendant  may  pay  such  sum  in  four  equal  annual  pay- 
ments and  receive  the  deed.  If  he  does  not  make  such  payments, 
the  writ  of  possession  shall  issue. 

In  Ohio  ^  and  Wyoming  Territory ,3  a  person  in  the  quiet  pos- 
session of  lands,  without  fraud  or  collusion  on  his  part,  shall'not 
be  evicted  until  he  is  fully  paid  the  value  of  all  lasting  and 
valuable  improvements  made  by  him,  or  by  the  person  under 
whom  he  holds,  previous  to  the  commencement  of  suit  on  such 
adverse  claim,  unless  such  occupying  claimant  shall  refuse  to  pay 
the  value  of  the  land  without  the  improvements,  upon  demand  of 
the  successful  claimant  or  his  heirs. 

In  Illinois,*  the  court  appoints  commissioners  to  assess  the 
value  of  the  improvements,  and  judgment  and  execution  issue 
unless  a  bond  is  given  to  pay  the  amount  within  twelve  months. 
If  the  value  of  the  improvements  exceeds  the  value  of  the  land, 
the  owner  of  the  better  title  may  convey  the  land  to  the  occu- 
pying claimant ;  and  judgment  is  entered  against  the  latter  for 
the  amount  of  such  value,  upon  which  execution  may  issue,  un- 
less he  gives  bond  to  pay  the  same  within  one  year. 

In  Indiana  ^  and  lowa,^  when  an  occupant  of  land  has  color 

1  Laws  1880,  ch.  69,  §§  1260-1274.         *  1  Annotated  Stats.  1885,  ch.  45, 

2  K.  S.  1880,  §§  5786-5796.  §§  55-61. 

8  K.  S.  1887,  §§  2992-3002.  ^  g,.  g.  iggi,  §§  1074-1079.     As  to 

A  tax  title  gives  a  right  to  the  ben-  color  of  title,  see  lb.  §§  1080,  1081. 

efits  of  the  statute.     The  statute  pro-  The  occupying  claimant  may  recover 

vides  for  the  assessing  of  values  by  a  for  improvements  made  by  those  under 

jury.     As  to  what  is  notice  to  an  oc-  whom  he  claims ;  and  a  person  holding 

cupying  claimant  before  making  the  the  premises  under  an  agreement  to 

improvements,  and  its  effect,  see  Kob-  purchase  is  entitled   to  the  remedy, 

inson  v.  Ward,  13  Ohio  St.  293;  S.  C.  lb.  §  1082. 

5  W.  L.  J.  465 ;  Beardsley  v.  Chap-  «  R.  Code  1880,  §§  1976-1981.     As 

man,    1   Ohio   St.    118;    Harrison  «.  to  color  of  title,  see  lb.  1082-1084. 

Castner,  11  lb.  339.  The  assignee  of  an  occupying  claim- 
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of  title  thereto,  and  in  good  faith  has  made  valuable  improve- 
ments thereon,  and  is  afterward,  in  the  proper  action,  found  not 
to  be  the  rightful  owner  thereof,  no  execution  shall  issue  to  put 
the  plaintiff  in  possession  of  the  property  after  filing  the  com- 
plaint hereinafter  mentioned,  until  the  plaintiff  shall  pay  the 
appraised  value  of  the  improvements  as  assessed  by  the  court  or 
jury,  and  the  taxes  paid,  with  interest,  deducting  the  value  of 
the  rents  and  profits,  and  the  damages  sustained  as  assessed  on 
the  trial,  and  take  the  property. 

Should  he  fail  to  do  this  after  a  reasonable  time,  to  be  fixed 
by  the  court,  the  defendant  may  take  the  property  upon  paying 
the  appraised  value  of  the  land  aside  from  the  improvements. 

If  this  be  not  done  within  a  reasonable  time,  to  be  fixed  by 
the  court,  the  parties  will  be  held  to  be  tenants  in  common  of 
all  the  lands,  including  the  improvements,  each  holding  an  in- 
terest proportionate  to  the  value  of  his  property,  as  ascertained 
by  the  appraisement  above  contemplated. 

In  Alabama,^  in  a  suit  to  recover  the  possession  of  land,  the 
value  of  the  permanent  improvements  made  by  the  defendant 
shall  be  assessed  by  the  jury,  and  deducted  from  the  value  of 
the  use  and  occupation.  If,  however,  the  value  of  the  improve- 
ments exceeds  the  value  of  the  use  and  occupation,  no  writ  of 
possession  shall  issue  for  one  year  after  the  rendition  of  the 
judgment,  unless  the  plaintiff  pay  to  the  defendant  the  excess  of 
the  value  of  the  improvements  over  the  value  of  the  use  and 
occupation.  If  such  payment  be  not  made  within  one  year, 
the  defendant  may  pay  to  the  clerk  of  the  court,  for  the  use  of 
the  plaintiff,  the  value  of  the  land  as  assessed  by  the  jury,  and 
the  plaintiff  is  thereupon  forever  barred  from  his  writ  of  pos- 
session. 

In  Kansas  ^  an  occupying  claimant  shall  not  be  evicted  until 

ant  has  the  rights  and  remedies  of  his  ^  Code  1876,  §§  2951-2954. 
assignor.    Craton  o.  Wright,  16  Iowa,  ^  Comp.  Laws  1885,  §§  4418-4430. 
133  ;  Parsons  v.  Moses,  lb.  440.  For  other  statutes  similar  in  effect, 
The  possession  of    the   occupying  but  differing  in  their  provisions,   see 
claimant  must  be  adverse.     Wiltse  v.  Michigan,  Annotated  Stats.  1882,  §§ 
Hurley,  11  Iowa,  478;  Keas  v.  Burns,  7835-7837;  Minnesota,   G.  S.  1879, 
23   Iowa,    235.     The    claimant    must  ch.  75,  §  15  et  seq.;  Nebraska,  Corn- 
have   color  of  title,  and  must  have  piled    Stats.   1885,   ch.   63,  §§   1-11 
made  valuable  improvements  in  good  Texas,   R.   S.   1879,  art.    4813-4821 
faith.   Lunquest  v.  Ten  Eyek,  40  Iowa,  'Wisoonsin,  R.  S.  1878,  §§  3096-3100 
213;  Wells  V.  Riley,  2  Dill.  566 ;  Litch-  R.  S.  Supp.  1883,  ch.  133. 
field  V.  Johnson,  4  Dill.  551. 
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he  shall  be  paid  the  full  value  of  all  lasting  improvements  on  the 
land  made  by  him,  or  by  those  under  whom  he  claims,  previous 
to  receiving,  actual  notice  of  suit.  The  value  of  such  improve- 
ments, and  the  value  of  the  land,  and  the  value  of  the  rents  and 
profits  received  by  the  occupying  claimant,  with  the  damages  the 
premises  have  sustained  by  waste,  shall  be  assessed  by  a  jury. 

If  the  successful  claimant  shall  elect  to  receive  the  value  of  the 
land  without  the  improvements,  and  shall  tender  a  deed  of  gen- 
eral warranty  to  the  occupying  claimant,  and  the  latter  shall 
neglect  or  refuse  to  pay  the  value  'of  the  land  within  the  time 
allowed  by  the  court,  a  writ  of  possession  shall  issue. 

1143.  Statutes  giving  the  occupant  a  lien  on  the  land  for 
his  improvements.  —  In  Kentucky  ^  an  occupying  claimant  be- 
lieving himself  to  be  the  owner  of  land  in  law  or  equity,  the 
foundation  of  the  claim  being  of  public  record,  who  has  improved 
the  land,  shall  not  be  evicted  until  the  value  of  the  improve- 
ments shall  be  paid  by  the  successful  party.  A  jury  shall  assess 
the  damages  done  the-  land  by  waste,  the  rents  and  profits  which 
have  accrued  after  final  judgment  of  eviction,  and  the  value  of 
the  improvements  upon  the  land.  The  court,  after  deducting 
the  lesser  from  the  greater  assessments,  may  give  judgment  for 
the  remainder  in  favor  of  the  occupant  or  successful  claimant,  as 
the  case  may  be.  The  occupant  shall  have  a  lien  upon  the  land 
recovered  from  him  to  satisfy  said  judgment,  and  may  enforce  it 
by  suit  in  equity,  order  of  court,  or  other  procedure.  Satisfac- 
tion of  the  judgment  in  favor  of  the  occupant  for  improvement 
must  be  sought  by  enforcement  of  such  lien. 

The  statute  of  Arkansas  ^  is  somewhat  similar  in  its  provi- 
sions. The  amount  due  the  occupant  for  improvements  is  made 
a  lien  on  the  lands,  which  may  be  enforced  by  equitable  proceed- 
ings at  any  time  within  three  years  after  the  date  of  the  judg- 
ment. No  account  for  any  mesne  profits  shall  be  allowed  unless 
the  same  shall  have  accrued  within  three  years  next  before  the 
commencement  of  the  suit  in  which  they  may  be  claimed. 

In  Mississippi  ^  the  defendant  in  ejectment  has  a  lien  upon 
the  land  for  the  difference  between  the  value  of  the  mesne 
profits  and  the  value  of  the  improvements  found  by  the  jury  ; 

1  G.  S.  1881,  ch.  80.  3  K.  Code  1880,  §  2512. 

2  Dig.  1884,  §§  2644-2647. 
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and  no  execution  shall  issue  in  favor  of  the  plaintiff  until  he 
shall  have  paid  the  amount  so  due  to  the  defendant. 

In  New  Mexico,^  when  any  person  is  deprived  of  the  posses- 
sion of  any  improvements  on  any  lands  in  any  manner  whatever, 
he  has  the  right,  either  in  an  action  of  ejectment  which  may 
have  been  brought  against  him  for  the  possession,  or  by  an  ap- 
propriate action  at  any  time  thereafter  within  ten  years,  to  have 
the  value  of  his  said  improvements  assessed  in  his  favor,  as  of 
the  date  he  was  so  deprived  of  the  possession  thereof,  and  the 
said  value  so  assessed  shall  be  a  lien  upon  the  said  land  and 
improvements,  and  all  other  lands  of  the  person  who  so  deprived 
him  of  the  possession  thereof  situate  in  the  same  county,  until 
paid. 

In  South  Carolina,^  upon  judgment  for  plaintiff  in  an  action 
to  recover  lands,  if  the  defendant  has  in  good  faith  made  im- 
provements, he  is  entitled  to  recover  their  full  value.  The  lands 
recovered  are  held  to  respond  to  any  judgment  rendered  in  his 
favor,  in  the  same  manner  as  if  the  same  had  been  attached  on 
mesne  process. 

1144.  Owner's  land  not  taken  without  consent.  —  A  statute 
for  the  relief  of  occupying  claimants,  which  requires  the  value  of 
permanent  improvements  made  in  good  faith  under  color  of  title 
to  be  paid  by  the  owner  on  condition  of  his  recovering  the  land, 
rests  upon  a  strong  equity.^    Though  it  is  an  encroachment  upon 

1  Comp.  Laws  1884,  §  2581.  where  titles  are  necessarily  more  un- 

2  G.  S.  1882,  §§  1835-1841.  certain    than    they   are   in   England, 
'  Griswold   V.  Bragg,   18   Blatchf.     there  is  an  instinctive  conviction  that 

202,  205,  per  Shipman,  J. :  "  There  is  justice    requires    that    the    possessor 

a  natural  equity  which  rebels  at  the  under  a  defective  title   should  have 

idea  that  a  bon&Jide  occupant  and  re-  recompense     for    the     improvements 

puted  owner  of  land  in  a  newly  set-  which  have  been  made  in  good  faith 

tied  country,  where  unimproved  land  upon  the  land  of  another.     The  max- 

is  of  small  value,  or  where  skill  in  con-  im,   often   repeated   in   the   decisions 

veyancing  has  not  been  attained,  or  upon   this    subject,  '  iVemo  deiei  locur- 

where  surveys  have  been  uncertain  or  pletari  ex  alterius  incommodo,'  tersely 

inaccurate,  should  lose  the  benefit  of  expresses  the  antagonism  against  the 

the  labor  and  money  which  he  had  ex-  enrichment  of  one  out  of  the  honest 

pended  in  the  erroneous  belief  that  mistake,  and  to  the  ruin,  of   another, 

his    title   was   absolute   and    perfect.  It  is  obvious  that  the  statutory  equity 

While  it  is   true   that   improvements  is  not  without   occasional   hardships, 

and  permanent  buildings  upon   land  The  true  owner  may  be  forced  to  sell 

belong  to  the  owner,  yet,  in  a  com-  his   land   against  his   will,   and   may 

paratively    newly    organized     state,  sometimes  be  placed  too  much  in  the 
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the  common  law  rights  of  property,  it  does  not  divest  the  owner 
of  his  estate  in  the  land  without  his  consent.  An  election  given 
to  the  owner  either  to  take  the  land  on  paying  for  the  improve- 
ments, or  to  take  its  value  in  money  without  the  improvements 
and  surrender  the  land  to  the  claimant,  is  constitutional,  because 
even  then  the  land  is  not  taken  from  him  without  his  consent.^ 
But  a  statute  which  gives  this  option  to  the  occupying  claimant 
is  unconstitutional,  because  it  undertakes  to  deprive  him  of  his 
property  without  his  consent.^ 

A  statute  which  gives  the  owner  'the  election  to  pay  the  de- 
fendant the  value  of  the  improvements  he  has  made,  or  to  have 
the  title  confirmed  to  the  defendant  upon  his  paying  such  sum 
as  the  court  shall  ascertain  to  be  equitably  due  to  the  plaintiff,  is 
constitutional.^  It  does  not  impair  the  obligation  of  contracts, 
nor  deprive  a  person  of  his '  property  without  due  course  of  law, 
nor  deprive  him  of  his  right  to  trial  by  jury.* 

1145.  Constitutionality  of  the  statutes.  —  Statutes  which 
in  effect  preserve  the  equitable  lien  of  the  occupant,  and  give 
the  legal  owner  his  election  either  to  take  possession  of  the  land 
upon  paying  the  value  of  the  improvements  which  the  occupant 
has  innocently  made,  or  to  receive  in  place  of  the  land  its  value 
without  the  improvements,  are  constitutional.^    The  Connecticut 

power  of  capital,  but  a  carefully  regu-  ^  Griswold   v.   Bragg,    18   Blatchf. 

lated  and  guarded  statute  should  or-  202. 

dinarily  be  the  means  of  doing  exact  *  Per  Shipman,  J.,  in  Griswold  v. 

justice  to  the  owners."  Bragg,  supra :  "  The  legal  owner  has 

^  Ross  V.  Irving,  14111. 171;  Hunt  v.  his  election  either  to  take  possession 

McMahon,  5  Ohio,  133;  Armstrong  v.  of  the  land  by  paying  the  lien,  or  to 

Jackson,  1  Blackf.  (Ind.)  374;  Fisher  receive,  in  lieu  of  the  land,  the  sum 

V.  Cockerill,  5  Mon.  (Ky.)  129,  132  ;  which  the  court  shall  ascertain  to  be 

Gaines   v.  Buford,  1  Dana  (Ky.),  481,  equitably  due  him.     The  owner's  title 

494.    Conira,  Nelson  v.  Allen,  1  If  erg.  is  not  forced  away  from  him,  but  the 

(Tenn.)  360.  equitable  lien  of  the  occupant  is  pre- 

2  McCoy   V.    Grandy,   3    Ohio   St.  served.     There  is  no  election  on  the 

463,  469.     "  However  able  and  will-  part  of  the  occupant  to  keep  the  land 

ing  to  pay  the  full  value  of  the  im-  and  thus  compel  the  owner  to  aban- 

provements  put  on  his  land  without  don  his  title  ;    neither  is  any  judg- 

his  authority,  the  owner  is  compelled  ment  rendered  against  the  owner  for 

to  give  up  his  land,  and  that,  too,  not  the  value  of  the  improvements,  to  be 

at  the  price  he  may  fix  upon  it,  nor  enforced  by  levy  of  execution." 

even  at  the  price  for  which  it  might  ^  Griswold  v.  Bragg,   supra.     The 

be  sold  at  a  public  sale  to  the  highest  constitutionality    of    similar    statutes 

bidder,  but  at  a  price  to  be  fixed  by  has  been  discussed  and  sustained  in 

a  jury."  the    following    among    other    cases: 
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statute,  which  is  founded  on  the  theory  of  an  equitable  lien,  and 
gives  the  owner  the  election  to  keep  his  land  or  surrender  it,  and 
receive  such  compensation  as  the  court  shall  ascertain  to  be 
equitably  due,  was  ably  discussed  as  regards  its  constitutionality 
in  the  case  already  several  times  referred  to.^  "  The  statute  is 
said  to  be  unconstitutional  in  that  it  impairs  the  effect  of  con- 
veyances, in  violation  of  the  provision  of  the  constitution  of  the 
United  States  (art.  1,  sec.  9),  which  prohibits  a  state  from  pass- 
ing a  law  impairing  the  obligation  of  contracts,  and  that,  as 
regards  preexisting  conveyances  or  estates,  it  is  contrary  to  the 
state  constitution,  because  it  deprives  a  person  of  his  prop- 
erty without  due  course  of  law,  and  deprives  him  of  his  right  of 
trial  by  jury."  Shipman,  J.,  answering  these  objections,  said  : 
"I  do  not  think  that  it  is  necessary  to  enter  into  a  critical 
examination  of  these  constitutional  provisions.  The  defendant's 
suggestions  are  founded  upon  a  harsh  view  of  the  nature  of  the 
statute.  It  does  not  impair  the  obligation  of  any  contract  be- 
tween the  owner  and  his  grantor,  or  between  the  state  and  the 
owner.  It  interferes  with  no  legal  title.  It  interferes  with,  and 
is  an  abridgment  of,  the  right  to  the  immediate  possession  and 
beneficial  enjoyment  of  property,  as  that  right  existed  at  com- 
mon law,  and  to  that  extent  impairs  the  interest  which  owners 
formerly  had  in  lands.  It  cannot  be  said  to  be  an  unjust  or 
unreasonable  limitation  of  the  common  law  right  of  possession, 
but,  on  the  contrary,  the  provisions  are  reasonable." 

A  statute  giving  the  occupant  the  election  to  keep  the  land, 
and  compel  the  owner  to  abandon  the  title,  is  unconstitu- 
tional.^ 

A  statute  authorizing  the  rendering  of  a  general  judgment 
in  favor  of  the  occupying  claimant  against  the  owner  for  the 
value  of  improvements  made,  is  unconstitutional  and  void.^ 

A  statute  allowing  an  occupant  the  value  of  his  improvements 

Withington  v.   Corey,  2  N.  H.    115;  that  the  question  of  constitutionality 

Whitney  v.  Kichardson,  31  Vt.  300 ;  did  not  properly  arise  in  that  case, 

Armstrong!).  Jackson,  iBlackf.  (Ind.)  and  expresses   no   opinion  upon  the 

374;    McCoy  y.   Grandy,  3  Ohio  St.  point. 

463;    Ross    v.   Irving,    14   111.    171;  i  Griswold   v.   Bragg,   18   Blatchf. 

Childs  V.  Shower,  18  Iowa,  261.     The  202. 

constitutionality  of  the  Tennessee  stat-  2  McCoy  v.  Grandy,  supra. 

ute  was  condemned  in  Nelson  v.  Allen.  3  Childs  v.  Shower,  18  Iowa,  261. 

1  Yerg.  360,  376.     Judge  Catron  says 
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is  unconstitutional  so  far  as  it  applies  to  improvements  existing 
before  the  passage  of  such  statute.^ 

The  provisions  of  a  statute  relating  to  the  appointment  of 
commissioners  to  estimate  the  value  of  improvements  made  by 
the  defendant  in  ejectment  cannot  be  applied  in  courts  of  the 
United  States,  where  the  question  of  such  value  must  be  deter- 
mined by  a  jury.  But  there  is  a  complete  remedy  for  such 
defendant  in  equity.^ 

1146.  Good  faith  of  occupant  a  condition  of  recovery.  — 
It  is  generally  an  essential  condition  to  the  recovery  of  the 
value  of  permanent  improvements  under  the  statutes,  that  the 
occupant  has  made  them  in  good  faith  while  holding  possession 
under  color  of  title.^  If  one  through  whom  the  defendant  in 
ejectment  claims  title  made  improvements  without  such  a  belief 
on  his  part,  the  last  purchaser  is  precluded  from  recovering  for 
such  improvements,  although  the  last  purchaser  may  have  paid 
for  the  full  value  of  the  improvements.*  But  the  last  purchaser, 
who  has  purchased  with  the  belief  that  he  was  obtaining  a  per- 
fect title,  may  recover  the  value  of  his  own  improvements,  and 
the  value  of  the  improvements  made  by  all  others  through  whom 
he  claims,  who  purchased  and  made  improvements  with  such 
belief  on  their  part,  though  one  party  in  the  chain  of  title  pur- 
chased without  such  a  belief  on  his  part.^ 

The  statutes  on  this  subject  generally  make  it  a  condition  to 
the  right  of  the  occupant  to  claim  compensation  for  improve- 
ments made  by  him  that  he  shall  have  made  them  in  good  faith, 
believing  that  he  had  a  good  title  in  fee.  The  statutes  of  a  few 
states  give  the  right  without  such  condition  or  requirement. 

1  Gunn  «.  Barry,  15 "Wall.  610;  Mc-  ^  Bank  of  Hamilton  v.  Dudley,   2 

Phee  V.  Guthrie,  51   Ga.  83  ;  Society  Pet.  492. 

for  the  Propagation  of  the  Gospel  v.  '  Stark  v.    Starr,    1     Sawyer,    15  ; 

Wheeler,  2  Gall.  105.  Fitch  v.  Cornell,  lb.  156, 157;  Gaines 

There  is  a  dictum  by  Judge  Dillon  v.  Lizardi,  1  Woods,  56  ;  Wells  v. 
that  it  is  by  no  means  clear  that  the  Riley,  2  Dill.  566  ;  Litchfield  v.  John- 
equities  of  an  occupying  claimant,  son,  supra;  Mathews  v.  Davis,  6 
who  in  good  faith  has  made  improve-  Humph.  (Tenn.)  324  ;  Cain  ti.  Cox, 
ments  during  a  period  when  the  real  23  W.  Va.  594 ;  S.  C.  1  S.  B.  Rep. 
owner  was  negligent  in  asserting  his  298;McKimu.  Moody,  1  Rand.  (Va.) 
rights,  may  not  be  provided  for  by  58 ;  Morris  v.  Terrell,  2  lb.  6. 
retrospective  legislation.  Litchfield  ^  Winslow  u.  Newell,  19  Vt.  164. 
V.  Johnson,  4  Dill.  551.  "  Whitney  v.  Richardson,   31    Vt. 
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The  Roman  law  made  a  distinction  between  necessary  works- 
and  useful  works  ;  and  a  possessor  in  bad  faith,  as  well  as  the 
possessor  in  good  faith,  was  entitled  to  compensation  for  neces- 
sary works ;  but  if  they  were  merely  useful,  while  the  possessor 
in  good  faith  was  entitled  to  compensation,  the  possessor  in  bad 
faith  had  only  the  right  to  withdraw  and  keep  the  gain  which 
he  had  derived  from  the  improvements.^ 


^  Gaines  v.  New  Orleans,  1  Woods, 
104,  107,  per  Bradley,  J.;  Jolinson  v. 
Weinstock,  31  La.  Ann.  698. 

The  Roman  law  has  been  adopted 
in  Louisiana  with  some  modifications. 
The  Civil  Code,  art.  508,  which  is  the 
same  as  art.  555  of  the  Code  Napoleon, 
provides  that  when  improvements 
have  been  made  by  a  third  person, 
with  his  own  materials,  the  owner  of 
he  soil  has  the  right  to  keep  them,  or 
to  compel  this  person  to  take  them 
away.  But  if  the  owner  keeps  them 
he  must  pay  their  original  cost.    If  he 


accepts  the  improvements,  he  is  re- 
garded as  having  ordered  them. 

A  possessor  in  bad  faith  is  held  to 
be  entitled  to  compensation  for  im- 
provements, if  the  owner  of  the  soil 
accepts  them;  but  he  may  require 
them  to  be  removed.  Gaines  v.  New 
Orleans,  supra.  Such  possessor  in  bad 
faith  is  entitled  to  interest  on  the 
amount  he  expended  for  such  im- 
provements, if  the  owner  accepts 
them,  and  he  is  chargeable  with  the 
rents  and  profits  with  interest.  Jack- 
son V.  Ludeling,  2  Woods,  254. 
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IMPKOVEMENT    LIENS    OF   JOINT    TENANTS,    TENANTS    IN   COM- 
MON,  AND   TENANTS   FOR   LIFE   OR   FOR   YEARS. 

I.  Of  joint  tenants  and  tenants  in  com-  I  II.  Of  tenants  for  life  and  for  years, 
men,  1147-1158.  1  1159-1162. 

I.   Of  Joint  Tenants  and  Tenants  in  Common. 

1147.  One  joint  tenant  or  tenant  in  common  has  a  lien 
upon  his  co-tenant's  interest  in  the  property  for  the  ex- 
pense of  necessary  and  useful  repairs  made  upon  it,  whereby 
a  common  benefit  has  been  conferred  on  the  owners,  so  that  ex 
aequo  et  bono  they  ought  to  pay  for  such  a  benefit.^  Unless  the 
property  could  be  so  charged  for  such  repairs,  which  one  tenant 
is  willing  to  make,  the  property  might  remain  unfit  for  use,  and 
worthless  or  unprofitable  to  both  tenants.  One  tenant  should 
not  be  forced  to  let  his  property  go  to  ruin,  or  to  sell  his  inter- 
est, because  his  co-tenant  is  unwilling  or  unable  to  make  the 
necessary  repairs.  Neither  should  the  tenant  who  is  willing  to 
incur  the  cost  of  making  such  repairs  be  forced  to  do  so  at  his 

1  Lake  t».  Craddock,  3  P.  Wms.  158  ;  ciendd,  and   the  writ  saith  ad  repa- 

S.  C.  under  name  of  Lake  v.  Gibson,  rationem    et    sustentationem,    ejusdem 

1  Eq.  Cas.  Abr.  290  ;  Scott  v.  Nesbitt,  domus  teneantur,  whereby  it  appeareth 

14  Ves.  437,  444;    Swan  v.  Swan,  8  that  owners  are  in  that  case  bound 

Price,  518 ;  Coffin  v.  Heath,  6   Met.  pro  bono  publico  to  maintain  houses 

(Mass.)    76;   Percy  v.  Millaudon,   18  and  mills  which  are  for  habitation  and 

Martin  (La.),  616;  Alexander  v.  El-  use  of  men."      Co.   Lit.  200   6;    lb. 

lison,  79  Ky.  148  ;  Torrey  v.  Martin  54  b.     And  see  Bowles's  case,  11  Co. 

(Tex.),  4  S.  W.  Rep.  642;  Taylor  u.  79,  82. 
Baldwin,  10  Barb.  (N.  Y.)  626.  In    Massachusetts,    a   tenant   in 

At  common  law,  there  was  a  right  common  who  has  made  necessary  re- 
of  action  in  such  case,  but  of  course  pairs  upon  the  common  property  with- 
no  lien.  Lord  Coke  states  the  com-  out  the  consent  of  his  co-tenant,  can- 
mon  law :  "  If  two  tenants  in  com-  not  maintain  an  action  at  law  against 
men,  or  joint  tenants,  be  of  an  house  him  to  recover  contribution  for  the 
or  mill,  and  it  fall  in  decay,  and  the  cost  of  such  repairs.  Calvert  v.  Al- 
one is  willing  to  repair  the  same  and  drich,  99  Mass.  74  ;  Doane  v.  Badger, 
the  other  will  not,  he  that  is  willing  12  Mass.  65. 
shall  have  a  writ  de  reparatione  fa- 
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own  expense  without  security  for  the  repayment  of  his  co-ten- 
ant's share,  but  the  law  should  afford  him  immediate  security 
therefor  by  means  of  a  lien  upon  his  co-tenant's  interest.^ 

1148.  If  the  tenant  in  common,  whose  estate  has  been 
benefited  by  repairs  made  by  a  co-tenant,  be  an  infant,  the 
lien  against  his  estate  cannot  be  enforced  during  his  minority. 
The  most  that  the  court  could  do  would  be  to  decree  upon  a 
proper  bill  that  the  infant  and  his  guardian  should  be  restrained 
from  taking  any  share  of  the  rents  and  profits  of  the  common 
property  until  the  infant  should  arrive  at  full  age,  unless  the 
infant  or  his  guardian  should  pay  or  secure  to  the  tenant  who 
had  made  the  repairs  such  portion  of  the  money  advanced  as 
the  infant  would  be  bound  to  contribute  on  his  arrival  at  full 
age.^ 

1149.  A  joint  tenant,  or  tenant  in  common,  has,  as  a  gen- 
eral rule,  no  lien  for  permanent  improvements  made  by  him, 
unless  they  be  made  with  the  consent  of  the  other  joint  owner 
or  tenant,  or  with  his  agreement  that  the  expenditure  so  made 
should  constitute  a  lien  upon  his  share  of  the  property.^  The 
distinction  between  the  case  of  necessary  repairs  of  the  joint 
property  and  the  case  of  permanent  improvements  of  the  same, 
should  be  carefully  kept  in  mind ;  for,  while  a  lien  may  be  im- 
plied in  case  of  necessary  repairs,  a  lien  for  permanent  improve- 

1  Alexander  v.  Ellison,  79  Ky.  148,  mon,  by  general  rule,  reimbursement 
per  Cofer,  C.  J.  to  the  extent  of  the  market  value  im- 

2  Coffin  u.  Heath,  6  Met.  (Mass.)  parted  by  his  improvements  to  the 
76.  estate;  for  the  commercial  value  does 

2  Taylor  v.  Baldwin,  10  Barb.  (N.  ^not  constitute  the  whole  value  of  an 

Y.)  626;    Carver  v.  Coffman  (Ind.),  estate.     Some  changes  might  increase 

10  N.  East.  Rep.  567  ;  Corbett  v.  Lau-  the  price   an  estate  would  bring  at 

rens,  5  Rich.  Eq.  (S.  C),  301,  315.  auction,  which  would  greatly  dispar- 

"  To  reimburse  the  improving  tenant  age  it  in  the  estimation  of  some  of  the 

in  common,  to  the  extent  of  the  cost  joint  owners,  such  as  the  removal  of  a 

of  the  improvements  to  himself,  would  monumental  ruin  for  the  erection  of  a 

enable    one    of    prodigality   and   ca-  shop.     One  who  does  not  wish  to  sell 

pricious  taste  to  deprive  his  fellows  his  undivided  share  of  an  estate  can 

in  the  tenure  of  all  shares  in  the  com-  hardly  be  compelled,  consistently  with 

mon    estate    by   subjecting  them    to  equity,  to  pay  for  improvements,  so 

debts  for  structures  and  innovations  called,  that  are  offensive  to  his  taste, 

that   were  valueless   and  distasteful,  or  to  his  ancestral  and  patriotic  pride, 

It    is    scarcely   less   objectionable  to  or  disproportionate   to    his   means." 

allow  to  an  improving  tenant  in  com-  Per  Wardlaw,  Ch. 
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ments  can  arise  only  from  the  agreement,  either  express  or  im- 
plied, of  the  joint  owner  whose  property  is  to  be  charged.  In 
the  one  case  the  lien  rests  upon  general  principles  of  equity,  and 
in  the  other  it  rests  upon  contract. 

As  between  tenants  in  common,  where  one  has  kept  the  other 
out  of  possession,  ignorantly  believing  himself  to  be  the  sole 
owner,  and  has  made  permanent  improvements,  he  cannot  re- 
cover the  value  of  such  improvements  from  his  co-tenant,  unless 
the  latter  himself  resorts  to  equity.^ 

But  the  statute  relating  to  occupying  claimants  being  purely 
equitable,  has  been  held  to  be  applicable  to  the  analogous  case 
of  one  who  in  good  faith  makes  valuable  improvements  on  real 
estate  while  holding  under  color  of  title  and  claim  to  the  entire 
estate,  but  is  afterwards  found  to  be  the  rightful  owner  of  only 
an  undivided  interest  in  the  property.  On  partition  between  him 
and  his  co-tenant,  though  he  himself  obtains  the  partition,  he  is 
entitled  to  have  the  value  of  such  improvements  taken  into  con- 
sideration and  allowed  for.* 

1150.  It  is  clear  that  an  agreement  between  joint  tenants, 
or  tenants  in  common,  that  one  shall  have  a  lien  on  the  in- 
terest of  the  other  for  the  latter's  share  of  the  expense  of 
improvements  made  by  the  former  for  the  benefit  of  both,  con- 
stitutes such  a  lien  as  a  court  of  equity  will  recognize  and  enforce 
as  between  the  parties.^ 

1151.  And  so,  if  one  tenant  in  common  seeks  for  a  par- 
tition of  property  vfhich  has  been  permanently  improved 
at  the  expense  of  his  co-tenant,  a  court  of  equity  will  not  grant 
partition  without  first  directing  an  account,  and  a  suitable  com- 
pensation for  such  expenditure  made  by  the  defendant ;  or  else 
will  in  the  partition  assign  to  the  defendant  that  part  of  the 
premises  on  which  he  has  made  the  improvements.*     To  entitle 

1  Bazemore  v.  Davis,  55  Ga.  504,  ceived  above  his  proportionate  share, 
except  by  virtue  of  a  statute  allow-     Carver  v.  Coffman,  supra. 

ing  such  improvements  to  be  set  off        '  Houston  v.  McCluney,  8  W.  Va. 
against  a  claim  for  mesne  profits.  135;   Torrey  v.  Martin  (Tex.),  4  S. 

2  Carver  v.  Coffman  (Ind.),  10  N.     W.  Rep.  642. 

East.  Kep.  567.  4  Green   v.   Putnam,  1   Barb.   (N. 

In   such  case  the  tenant  who  has    Y.)    500.    See    Carver    v.    Coffman, 
been  in  possession  is  bound  to  account    supra. 
for  the  annual  income  or  rents  re- 
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such  tenant  in  common  to  an  allowance  for  the  improvements, 
it  is  not  necessary  for  him  to  show  the  assent  of  his  co-tenant  to 
such  improvements,  or  a  promise  on  his  part  to  contribute  to  the 
expense  of  them  ;  nor  is  it  necessary  to  show  a  previous  request 
to  join  in  the  improvements  and  a  refusal.^ 

And  so,  if  one  tenant  in  common  makes  a  parol  agreement 
with  his  co-tenant  for  the  purchase  of  his  interest,  and  advances 
money  in  part  payment,  although  he  cannot  enforce  a  specific 
performance  of  the  agreement,  a  court  of  equity,  in  a  suit  for 
partition,  will  decree  the  money  advanced  to  be  a  lien  upon  the 
land.2 

1152.  In  the  case  of  a  joint  purchase  of  land,  an  excess  of 
purchase-money  paid  by  one  of  the  purchasers  is  a  lien  upon 
the  interest  of  the  other.^  Where  the  adventure  is'  joint,  each 
is  entitled  to  participate  equally  in  ifc,  without  regard  to  equality 
of  payment ;  but  it  is  a  clear  principle  of  equity,  that  the  com- 
mon property  will  be  held  bound  for  any  excess  paid  by  one 
over  the  other.  Where  the  conveyance  is  made  to  two  persons 
jointly,  the  doctrine  of  resulting  trusts  does  not  apply  ;  but  it 
applies  where  the  conveyance  is  to  one,  and  the  purchase-money 
is  paid  wholly  or  in  part  by  another.* 

1153.  If  one  tenant  in  common  redeems  a  mortgage  upon 
the  property  held  in  common,  he  acquires  an  equitable  lien 
upon  the  interests  of  his  co-tenant  for  the  payment  of  his  pro- 
portion of  the  redemption  money ;  and  a  court  of  equity  will 
enforce  such  lien  by  decreeing  that  the  interest  of  such  co-tenant 
shall  be  sold  in  case  of  his  default  in  repaying  such  money,  and 
that  the  proceeds  shall  be  applied  to  the  extinguishment  of  the 
lien.^ 

A  tenant  for  life  has  a  lien,  as  against  a  remainder-man,  for 
advances  made  by  him  to  pay  off  incumbrances  upon  the  estate.® 

1154.  A  joint  tenant,  or  tenant  in  common,  has  a  lien  for 

i  Per  Paige,  J.,  in  Green  v.  Put-  *  Gee   v.   Gee,   2   Sneed  (Tenn.), 

nam,  1  Barb.  (N.  Y.)  500.  395. 

2  Campbell  v.  Campbell,  11  N.  J.  «  Calkins  v.  Steinbach,  66  Cal.  117. 

Eq.  268.  8  Peck  v.  Glass,   6  How.   (Miss.) 

8  Kankin  v.  Black,  1  Head  (Tenn.),  195  ;  Campbell  v.  Campbell,  21  Mich. 

650.  438. 
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the  price  paid  by  him  in  the  purchase  of  an  adverse  title.  — 
The  title  so  purchased  operates  for  the  benefit  of  both  tenants, 
and  the  co-tenant  should  in  equity  be  made  liable  for  a  due  pro- 
portion of  the  price.  The  rule  is  the  same  whether  the  purchase 
be  made  before  or  after  partition.  If  such  purchase  be  made 
after  partition,  the  purchaser  should  be  allowed  to  elect  whether 
his  former  co-tenant  should  share  in  the  whole  purchase,  or  only 
in  so  much  of  it  as  interferes  with  his  title  under  the  partition  ; 
and  the  purchaser's  lien  on  the  land  will  accordingly  be  for  the 
sum  to  be  contributed  by  his  co-tenant.^ 

1155.  A  joint  tenant  has  no  lien  against  his  co-tenant  for 
rents  collected  by  the  latter  before  a  partition  of  the  land. 
Such  rents  constitute  merely  a  personal  charge  against  the 
tenant  who  has  collected  them.^  "  The  lien  in  favor  of  one 
joint  owner  of  land,  whenever  recognized  to  exist  at  all,  is 
founded  upon  the  doctrine  of  contribution  in  equity.  And  the 
only  reason  for  enforcing  it  for  improvements  arises  from  the 
necessity  for  the  preservation  of  the  estate,  or  the  benefit  to  the 
joint  owners  by  an  enhancement  of  its  value.  But  there  is  no 
reason  why  there  should  be  a  charge  or  incumbrance  upon  the 
interest  of  one  joint  owner,  either  before  or  after  partition,  to 
satisfy  a  claim  of  his  co-tenant  for  rents  and  profits  received. 
The  right  to  partition  exists  and  may  be  enforced,  and,  pending 
the  action  therefor,  the  chancellor  may  amply  protect  the  rights 
of  each  joint  owner  by  placing  the  estate  in  the  hands  of  a 
receiver,  or  by  other  proper  provisional  remedy.  But  it  is  not 
the  policy  of  the  law  to  enforce  liens  upon  the  interest  of  one 
joint  owner  of  land  in  favor  of  another  for  unadjusted,  and,  to 
innocent  purchasers  and  creditors,  often  unknown,  accounts  for 
rents  and  profits."  ^ 

But  in  New  York  it  is  held  that  a  tenant  in  common  has  a 
lien  upon  his  co-tenant's  interest  for  a  proportionate  part  of  rents 
collected  from  the  estate  held  in  common,  and  appropriated  by 
the  latter,*  and  he  may  enforce  the  lien  while  the  parties  con- 
tinue to  hold  the  premises  in  common,  or  on  a  petition  for  a 

1  Venable  v.  Beauchamp,  3  Dana  *  Kingsland  v.  Chetwood,  39  Hun, 

(Ky.),  321.  602;    Hannan  v.    Osborn,   4    Paige, 

»  Burch  V.  Burch,  82  Ky.  622.  336  ;    Scott  v.    Guernsey,   60   Barb. 

3  Per  Lewis,  J.,  in  Burch  v.  Burch,  163,   180  ;   affirmed,   48  N.  Y.    106, 

supra.  124. 
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partition  filed  by  either  tenant  in  common.^  Where  the  estate 
in  common  has  been  sold  under  a  mortgage,  the  lien  of  one 
tenant  in  common  for  rents  appropriated  by  his  co-tenant  may 
be  enforced  in  a  distribution  of  the   surplus   proceeds  of  the 


1156.  But  neither  an  equitable  lien  resting  upon  general 
principles  of  equity,  nor  one  resting  upon  the  contract  of 
the  parties,  is  valid  against  creditors  obtaining  liens  by 
attachment  or  by  levy  of  execution,  whether  the  creditor  or  the 
purchaser  under  the  levy  has  notice  of  the  previous  equitable 
lien  or  not.^  Thus,  where  a  joint  owner  built  a  brick  building 
upon  the  joint  property,  under  an  agreement  that  he  should 
have  a  lien  upon  the  interest  of  the  other  joint  owner  for  the 
latter's  share  of  the  expenditure,  and  some  years  afterwards  a 
creditor  of  the  latter  levied  upon  his  interest  in  the  joint  prop- 
erty, and  then  the  joint  owner  who  made  the  improvements 
filed  his  bill  in  equity  to  obtain  a  partition,  and  to  have  a  lien 
declared  in  his  favor  upon  the  interest  of  the  other  joint  owner, 
which  had  been  sold  under  execution,  it  was  held  that  he  had  no 
valid  lien  as  against  the  judgment  creditor  or  the  purchaser 
under  the  execution.*  Upon  the  general  principle  of  the  regis- 
try laws  in  this  country,  such  a  lien  must  necessarily  be  void 
as  against  judgment  creditors  and  subsequent  purchasers  with- 
out notice.  Under  these  laws,  an  unrecorded  deed  or  mortgage 
is  invalid  as  against  such  purchasers  and  creditors.  As  against 
them,  an  equitable  mortgage  by  a  deposit  of  title-deeds  is  in- 
valid. A  parol  contract  for  a  lien  cannot  be  deemed  to  have 
any  greater  validity  against  a  creditor  or  a  purchaser  without 
notice  than  a  lien  by  a  contract  in  writing  signed  by  the  party 
to  be  bound,  but  not  recorded ;  and  such  a  lien  is  void  as  against 
them  under  the  registry  laws." 

1  Scott   V.  Gurnsey,   60  Barb.  (N.  "  If  such  contract  or  trust  were  held 

Y.),  163,  180;  Hannan  v.  Osborn,  4  more  efficacious  against  these  classes 

Paige  (N.  Y.),  336.  of  persons,  it  would  only  be  necessary 

^  Kingsland  v.   Chetwood,  39  Hun  to  substitute  the  verbal  contract  or 

(N.  Y.),  602.  declaration  for  the  written  deed,  con- 

^  Houston  V.  McCluney,  8  W.  Va.  tract,  or  declaration  of  trust,  in  order 

135,  151.  to  evade  efEectually  the  operation  of 

*  Houston  V.  McCluney,  supra.  the  recordation  statutes  and  enforce 

°  HofEman,  J.,  in  Houston  v.  Mc-  such    contracts    and    trusts,    though 

Cluney,  supra,  upon  this  point_said  :  made  in  secret  against  the  most  inno- 
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1157.  In  some  states,  however,  a  judgment  creditor  is  not 
treated  as  a  purchaser.  He  can  acquire  no  better  right  to  the 
debtor's  estate  than  the  latter  himself  had.^  In  such  states, 
therefore,  the  lien  of  a  judgment  is  subordinate  to  existing  liens, 
though  equitable  only,  and  to  equities  existing  in  favor  of  third 
persons ;  and  the  judgment  creditor  acquires  or  can  sell,  by  a 
levy  of  his  execution,  only  such  a  title  as  the  debtor  had,  sub- 
ject to  such  liens  and  equities.^ 

1158.  Owelty  of  partition  constitutes  a  first  lien  on  the 
purpart  of  the  former  tenant  in  common,  and  is  entitled  to 
the  priority  over  a  mortgage  of  his  undivided  interest  given  by 
him  before  partition.^  "  Presumably,"  says  Mr.  Justice  Mercur,* 
"  the  tenant  thus  taking  acquires  an  estate  in  land  of  a  value  as 
much  greater  than  his  previous  estate  as  the  amount  of  the  owelty 
is,  charged  thereon.  Hence,  although  a  previous  lien  on  an  un- 
divided interest  may  in  form  be  displaced  by  the  lien  of  the 
owelty  in  partition,  yet  the  effect  is  more  imaginary  than  real. 
It  will  practically  bind  land  of  value  equal  to  tbat  on  which  it 
was  a  lien  before  partition.  The  partition  has  added  to  the 
value  of  the  estate  of  the  tenant  a  sum  equal  to  the  amount  of 
the  owelty  charged  thereon.  Conceding,  however,  that  a  second 
lien  is  not  as  desirable  as  a  first  one,  yet,  when  a  person  obtains 
a  lien  against  the  estate  of  a  tenant  in  common,  he  assumes  that 
risk.  He  knows  the  estate  is  subject  to  partition  and  all  its 
incidents.  He  cannot  impair  any  of  the  rights  of  the  co-tenants. 
Their  rights  are  superior  to  the  rights  of  a  lien  creditor  of  one 
tenant.  Such  a  lien  will  not  deprive  them  of  any  right  incident 
to  a  partition  that  they  might  otherwise  have  enjoyed." 

cent,  vigilant,  and  meritorious  of  cred-  to  have  it  in  writing,  signed  by  the 

itors  who  should  acquire  general  liens  party  to  be   charged,   and  acknowl- 

without  notice  or  apprehension  of  the  edged  and  recorded." 

existence    of    any   such  contract   or  '  Virginia  .  Sinclair  v.  Sinclair,  79 

trust.  .  .  .  A  party  contracting  or  de-  Va.  40;  Cowardin  w.  Anderson,  78  Va. 

daring  a  trust  may  always  reduce  the  88;  Floyd  v.  Harding,  28  Gratt.  401. 

contract  or  declaration,  or  have  it  re-  ^  Sinclair  v.  Sinclair,  supra. 

duced,  to  writing  ;  and  the  party  for  "  McCandless'  Appeal,  98  Pa.  St. 

whose  benefit  it  is  made,  when  not  a  489,  494 ;  Allegheny  National  Bank's 

recipient  without  consideration,  may  Appeal,  99  Pa.   St.  148;    Wright  v. 

require  this  to  be  done.     Hence  the  Vicker,  81  Pa.  St.  122;  Baltimore  & 

impossibility  of  recording    a   verbal  O.  R.  R.  Co.  v.  Trimble,  51  Md.  99 ; 

contract,  agreement,  or  declaration  of  Cox  v.  McMuUin,  14  Gratt.  (Va.)  82. 

trust,  is  not  an  excuse  for  the  failure  *  McCandless'  Appeal,  supra. 
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Such  a  lien  is  in  the  nature  of  a  vendor's  lien.  It  accrues  as 
soon  as  partition  is  made  final  by  decree,  and  may  be  enforced 
by  proceedings  in  equity.^ 

II.  Of  Tenants  for  lAfe  and  for  Years. 
1159.  A  tenant  for  life  cannot  ordinarily  charge  the 
estate  with  the  value  of  improvements  made  by  him  with 
notice  of  the  true  state  of  his  title.  "  The  equity  of  a  tenant 
for  life  against  remainder-men,  for  the  benefit  of  his  improve- 
ments, is  inferior  to  that  of  a  tenant  in  common  in  like  cases. 
The  tenant  for  life  is  exclusively  entitled  to  the  enjoyment  of 
the  estate  for  an  indefinite  term  of  time,  as  measured  by  the 
calendar,  always  long  in  his  anticipation  ;  and  as  to  him  the  in- 
ference is  more  natural  that  he  intends  his  improvements  for  his 
personal  use.  He  is  not  interested  in  the  inheritance,  and  has 
little  pretension  to  anticipate  the  interests  or  the  wishes  of  his 
successors.  He  is  an  implied  trustee  for  the  remainder-man,  and, 
by  general  rule  in  equity,  trustees  are  not  entitled  to  the  profits 
of  their  management  of  the  trust  estate.  His  estate  is  not  un- 
frequently  given,  rather  for  the  preservation  of  the  rights  of  the 
remainder-men  than  for  his  own  enjoyment."  ^  Thus,  where  land 
was  devised  to  tenants  in  common  in  fee  simple,  subject  to  the 
contingency  that,  if  either  of  them  should  die  without  issue,  the 
survivor  should  take  the  whole  estate,  and  one  of  them  built  a 
house  upon  the  land  while  the  other  was  a  minor,  and  mortgaged 
his  interest  to  secure  a  loan  made  for  the  purpose  of  paying  for 
such  improvements,  and  afterwards  died  without  issue,  it  was 
held  that  the  improvements  passed  with  the  land  to  the  surviv- 
ing tenant,  and  that  the  improvements  could  not  be  subjected 
under  the  mortgage  to  the  payment  of  the  mortgage  debt.^    The 

1  Baltimore    &    O.   K.   R.    Co.   v.  terest,  who  has  paid  or  shall  pay  any 

Trimble,  51  Md.  99.  money  for  necessary  repairs  or  im- 

^  Corbett  V.  Laurens,  5  Bich.  (S.  provements    upon    such   real   estate, 

C.)     Eq.    301,    316,    per    Wardlaw,  shall  have  a  lien  thereon  for  the  same; 

Ch.  and  the  court  of  probate  in  the  dis- 

3  Taylor    v.   Foster,   22    Ohio    St.  trict  in  which  such  estate,  or  any  part 

255.  thereof,   is   situated,   may,   upon  his 

In  Connecticut,  Pub.  Acts  1885,  written  application,  made  during  the 

ch.  110,  §  39,  it  is  provided  by  statute  continuance   of    said    lite   estate,   or 

that  any  person  having  any  vested  re-  within    sixty    days    thereafter,    and 

mainder  interest  in  any  real  estate  in  after  such  notice  to  parties  in  inter- 

which  any  other  person  has  a  life  in-  est  as  it  may  prescribe,  ascertain  the 
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improvements  were  not  of  a  character  which  one  tenant  in  com- 
mon may  charge  upon  the  other  as  necessary  repairs ;  and  the 
other  tenant  was  incapable  of  consenting  that  the  improvements 
shoulH  be  made  a  charge  upon  the  land. 

1160.  There  are  some  proper  exceptions  to  the  rule  that 
a  life  tenant  is  not  entitled  to  compensation  from  the  remainder- 
man for  improvements  put  upon  the  land.  Thus,  if  a  testator  was 
engaged  in  building  a  house  at  the  time  of  his  death  the  tenant 
for  life  may  complete  the  building,  and  have  the  expense  of  the 
improvement  declared  a  charge  upon  the  land,  if  it  appears  that  it 
was  for  the  benefit  of  all  parties  interested  in  the  property  that 
the  building  should  be  completed.^  The  reason  for  this  exception 
is  twofold  :  the  benefit  to  the  remainder-man,  which  is  not  a  sufi&- 
cient  ground  by  itself ;  and  the  implied  intention  of  the  testator, 
from  the  unfinished  condition  of  the  property,  that  it  should  be 
finished  out  of  his  estate  in  order  to  render  it  useful  to  both  the 
tenant  for  life  and  the  remainder-man .^ 

1161.  A  lessee  may  have  an  equitable  lien  upon  the  leased 
property  for  improvements  made  thereon  by  him  under  the 
terms  of  the  lease.^  Thus,  if  the  lease  provides  that  the  lessee 
may  erect  a  building  upon  the  demised  premises,  and  that  the 
lessor  shall  at  the  end  of  the  term  pay  for  the  same  at  a  fair 
valuation,  the  lessee  has  an  equitable  lien  upon  the  premises,  and 
the  right  to  retain  possession  until  payment  is  made  according  to 
the  terms  of  the  lease.*  This  is  but  carrying  out  the  com- 
mon law  rule  that  the  person  who  makes  or  repairs  a  piece  of 
machinery,  or  any  other  article  of  personal  property,  may  retain 
the  property  so  repaired  or  made  in  his  possession  until  he  is 
paid  for  the  value  of  his  work  upon  it.^  The  tenant  is  not  in 
such  case  obliged  to  yield  up  possession  at  the  expiration  of  his 

amount  so  necessarily  expended,  and  ^  Ex  parte  Palmer,  2  Hill  (S.  C.) 

may  order  the  sale,  subject  to  said  Eq.  217. 

life  interest,  if  it  be  not  terminated,  ^  Berry  v.  Van  Winkle,  2  N.  J.  Eq- 

of  so  much  of  said  estate  as  will  liqui-  269. 

date  the  sums  so  advanced.  *  Ecke  v.  Fetzer,  65  Wis.  55;  Hop- 

1  Hibbert  u.  Cooke,  1  Sim.  &  Stu.  kins  v.  Gilman,  22  Wis.  476;   S.  C. 

552  ;  Dent  v.  Dent,  30  Bear.   363.  47  Wis.  581. 

And  see  Sohier  v.  Eldredge,  103  Mass.  °  Per  Taylor,  J.,  in  Ecke  v.  Fetzer, 

345,  351.  supra. 

100 


OF  TENANTS  FOE  LIFE  AND  FOB  YEARS.  [§  1162. 

term,  and  resort  to  his  action  at  law  to  recover  damages  for  a 
breach  of  the  covenant  of  the  lease. 

Where  a  tenant  for  years  under  a  lease  made  by  trustees 
erected  a  building  upon  the  premises  in  pursuance  of  an  agree- 
ment with  the  trustees  that  they  would  at  the  termination  of  the 
lease  pay  to  him  a  certain  portion  of  the  expenditure,  and  it  ap- 
peared that  the  trustees  were  not  personally  bound,  and  it  did  not 
appear  that  there  was  any  other  property  belonging  to  the  estate, 
it  was  held  that  the  lessee  was  entitled  to  have  the  amount  due 
him  under  the  covenant  declared  a  lien  upon  the  property,  and 
to  have  the  premises  sold,  if  necessary,  to  satisfy  the  demand.^ 

But  it  has  been  held  that  a  tenant  who  has  made  improve- 
ments, under  an  agreement  that  he  should  occupy  the  premises 
until  the  improvements  should  be  paid  for,  has  no  lien  on  the 
land  for  the  cost  of  the  improvements  in  case  he  is  wrongfully 
evicted  by  the  landlord  before  the  rents  amount  to  the  cost  of 
the  improvements.^  "'Rent  paid  in  improvements,"  said  Horton, 
Chief  Justice,  "is  no  more  sacred  than  rent  paid  in  money. 
Certainly  no  recognized  principle  of  equity  can  be  pointed  out 
supporting  the  proposition  that  because  a  tenant  who  has  paid 
his  rent  in  advance  has  been  evicted  by  the  wrongful  act  of  his 
landlord,  he  has  a  lien  on  the  premises  for  the  rent." 

1162.  The  same  rule  applies  where  improvements  have 
been  made  under  an  agreement  for  a  lease.  Where  one 
agreed  to  make  a  lease  of  certain  paper  mills,  and  the  proposed 
lessee  agreed  to  rebuild  and  repair  some  of  the  buildings,  and  it 
was  stipulated  that,  if  the  lease  was  not  executed  within  three 
months  the  former  should  repay  to  the  latter  the  amount  of  his 
outlay  and  the  agreement  should  cease,  and  improvements  were 
made  by  the  latter  within  that  time,  and  the  lessor  was  unable 
to  make  a  good  lease,  it  was  held  that  the  lessee  had  a  lien  on 
the  premises  for  his  outlay.^ 

1  Fowler  v.  Mutual  Life  Ins.  Co.        "  Middleton  v.  Magnay,  2  Hem.  & 
28  Hun  (N.  Y.),  195.  Mil.  233. 

2  Beck  V.  Birdsall,  19  Kans.  550, 555. 
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CHAPTER  XXVIII. 

LIENS  ARISING  UNDER  DEVISES:  1163-1174. 

1163.  An  equitable  lien  arises  upon  the  devise  of  real 
estate  subject  to  the  payment  of  debts  and  legacies,  or  of 
specific  debts  or  charges,  though  such  legacies,  debts,  or  charges 
be  not  in  express  terms  made  a  charge  upon  the  land  devised.-' 
If  the  burden  be  not  imposed  by  express  terms,  it  is  incumbent 
upon  the  person  claiming  a  lien  to  show  that  tbe  testator  in- 
tended to  make  it  a  lien  upon  the  property .^  But  on  the  other 
hand,  if  the  burden  be  expressly  imposed,  the  lien  will  exist, 
unless  it  appears  with  equal  distinctness  that  the  testator  in- 
tended, otherwise.^ 

Whether  in  a  particular  case  there  is  a  charge  imposed  by  will 
depends  upon  the  intention  of  the  testator  as  gathered  from  the 
whole  will  in  view  of  the  existing  circumstances.*  "  Particular 
facts  have  often  been  declared  to  be  especially  significant,  as 
indicating  such  intention,  and  sometimes,  indeed,  a  rule  has 
been  laid  down  in  terms  apparently  absolute."  ^  Thus  it  is  said 
that,  "if  legacies  are  given  generally,  and  the  residue  of  the 

1  Sands  V.  Champlin,  1  Story,  376;  Bank  v.  Donaldson,   6  Pa.  St.  179  ; 

Thayer  v.  Finnegan,  134   Mass.  62.  Luckett  v.  White,  10  Gill  &  J.  (Md.) 

New  York :    Hallett  v.  Hallett,    2  480  ;    Siron   v.  Euleman,    32    Gratt. 

Paige,   15  ;    Harris  v.  Fly,   7  Paige,  (Va.)  215.  Makings  v.  Makings,  1  De 

421  ;   Brown  v.  Knapp,  79  N.  Y.  136;  G.  F.,  &  J.  355. 

Dodge   V.   Manning,   1   N.  Y.   298  ;  For  a  statement  of  the  various  rules 

Bennett  v.  Akin,  38  Hun,  251 ;  Finch  of  the  English  and  American  courts 

V.   Hull,    24    Hun,    226.     Indiana  :  on  the  matter  of  charges  upon  realty 

Porter  v.  Jackson,  95  Ind.  210;  S.  C.  implied  in  devises,  see  3  Pomeroy's 

48  Am.  Rep.  704  ;  Lindsey  v.  Lindsey,  Eq.  Jur.  §§  1244,  1248. 

45  lad.  552  ;  Wilson  v.  Piper,  77  Ind.  ^  Kirkpatrick  v.  Chesnut,  5  S.  C. 

437  ;    Cann  v.  Fidler,   62  Ind.    116  ;  216  ;  Rosonborough  v.  Rutland,  2  S. 

Wilson  V.  Moore,  86  Ind.  244;  Castor  C.  378. 

U.Jones,  86  Ind.  289;  Nash  D.  Taylor,  "  Clyde   v.    Simpson,   4   Ohio   St. 

83   Ind.   347.     Other  States  :    Mat-  445. 

thewson  v.  Saunders,  11   Conn.  144  ;  *  Thayer  u.  Finnegan,  supra;  Hoyt 

Schanck  v.  Arrowsmith,  9  N.  J.  Eq.  v.  Hoyt,  85  N.  Y.  142. 

314;  Merrill  v.  Bickford,  65  Me.  118;  ^  Thayer  v.  Finnegan,  supra,   per 

Dudgeon  u.  Dudgeon,   87  Mo.  218  ;  C.  Allen,  J. 
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real  and  personal  estate  is  afterwards  given  in  one  mass,  the 
legacies  are  a  charge  on  the  residuary  real  as  well  as  personal 
estate."  ^ 

1164.  Mode  of  imposing  the  lien  or  charge.  —  When  a 
devise  is  made  conditional  upon  the  payment  of  a  legacy,  it  is 
in  the  strongest  terras  made  a  charge  upon  land  devised.  The 
acceptance  of  the  devise  in  such  case,  as  well  as  in  many  cases 
of  an  express  charge,  imposes  upon  the  devisee  a  personal  obli- 
gation to  pay  the  legacy.^  An  express  direction,  in  any  form  of 
words  to  a  devisee,  to  pay  a  legacy  out  of  the  land  devised,  makes 
the  legacy  an  effectual  charge  upon  the  land.^  What  amounts 
to  an  express  charge  is  a  matter  of  construction ;  and  many  dif- 
ferent forms  of  expression  may  be  used  for  that  purpose.^  The 
charge  may  also  be  implied  from  the  whole  will  taken  together.* 
The  implication  must,  however,  be  a  fair  and  reasonable  one.^ 
The  testator  may  make  his  debts  in  general,  or  any  particular 
debt,  a  lien  upon  the  lands  devised,  and  any  one  or  more  of  the 
creditors  in  whose  favor  the  charge  is  made  may  enforce  the 
lien.'^  Where  real  estate  was  devised  subject  to  the  payment  of 
certain  legacies,  but  the  testator  before  his  death  had  entered 
into  a  contract  for  the  sale  of  the  real  estate,  stipulating  that 

1  Hawkins  on  Wills,  298;  Greville  v.  Corwine,  23  N.  J.  Eq.  368;  S.  C.  24 
V.  Browne,  7  H.  L.  Cas.  689,  696;  lb.  579;  Frampton  v.  Blume,  129 
Francis  v.  Clemow,  Kay,  435  ;   Har-     Mass.  152. 

ris  V.  Watkins,  Kay,  438 ;  Wheeler  v.  '  Horning  v.  Wiederspalen,  28  N.  J. 

Howell,  3  Kay  &  J.  198  ;  Cole  v.  Tur-  Eq.  387. 

ner,  4  Russ.  376;    Corwine   v.   Cor-  *  Frampton  v.  Blume,  supra. 

wine,   24  N.   J.  Eq.   579.     And  see  «/«  re  Bailey,  12  Ch.  D.  268;  Hes- 

Davis's  App.  83  Pa.  St.  348.  lop  v.  Gatton,  71  111.  528 ;  Anderson 

2  Porter  v.  Jackson,  95  Ind.  210;  v.   Davison,   42    Hun    (N.  Y.),  431; 
S.    C.  48  Am.  Rep.   704;   Lofton  v.  Scott  u.  Stebbins,  91  N.  Y.  605. 
Moore,  83  Ind.  112  ;  Burch  u.  Burch,  »  Taylor   v.   Harwell,    65    Ala.    1; 
52  Ind.  136;  Harris  v.  Fly,    7  Paige  Steele  r.  Steele,  64  Ala.  438;   Owens 
(N.  Y.),  421;    Brown  v.  Knapp,    79  u.  Claytor,  56  Md.  129, 

N.  Y.   136.     See,  for  cases  of  direct  '  King  v.  Denison,  1  Ves.  &  B.  260, 

charge,   Kerape  o.   Kempe,  5  De  G.,  274  ;  Brudenell  v.  Boughton,  2  Atk. 

M.  &  G.  346  ;  In  re  Cooper's  Trusts,  268  ;  Graves  v.  Graves,  8  Sim.  43  ; 

4  lb.    757;  Ma^kell  v.    Farrington,  3  Metcalfe  u.  Hutchinson,  1  Ch.  D.  591  ; 

De  G.,  J.  &  S.  338;  Makings  v.  Mak-  Dill  v.  Wisner,  88  N.  Y.  153  ;  S.  C. 

ings,   1    De  G.,  F.  &  J.  355;   In  re  23  Hun,   123  ;   In  re  Fox,  52  N.  Y. 

Hill's  Trusts,  16  Ch.  D.  173;  Taylor  530  ;  Lupton  v.  Lupton  2  Johns.  Ch. 

V.  Taylor,  L.  B.   17  Eq.  324;  Canal  614  ;     Wertz's   Appeal,   69   Pa.    St. 

Bankw.  Hudson,  111  U.  S.  66;  Brls-  173. 
ben's  Appeal,  70  Pa.  St.  405;  Corwine 
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the  deed  should  be  executed  upon  the  payment  of  the  purchase- 
money,  but  died  before  the  deed  was  executed,  and  the  vendee 
paid  all  the  purchase-money  and  received  a  deed  from  the 
devisee,  it  was  held  that  the  legacies  were  not  a  lien  upon  the 
real  estate,  but  that  the  lien  was  transferred  from  that  to  the 
purchase-money.^ 

1165.  Unless  there  is  a  clear  expression  to  the  contrary, 
debts  and  legacies  are  payable  put  of  the  personalty,  and 
they  can  be  made  a  charge  upon  the  real  estate  only  by  a  clear 
expression  of  the  testator's  intent.^  The  legatee  is  not  pre- 
cluded from  enforcing  the  payment  of  the  legacy  out  of  the  per- 
sonalty of  the  testator's  estate,  in  the  usual  course  of  adminis- 
tration, unless  the  testator  has  expressly  exonerated  the  person- 
alty.^ But  by  means  of  the  charge  upon  the  real  estate,  the 
legatee  has  a  threefold  remedy :  one  against  the  executor  in  the 
usual  course;  one  against  the  realty  by  enforcing  his  lien  in 
equity ;  and  another  by  action  at  common  law  against  the 
devisee  upon  his  promise  to  pay  the  legacy,  implied  from  his 
acceptance  of  the  devise.*  But  the  devisee's  personal  liability 
to  pay  the  legacy  arises  only  when  he  has  been  directed  to  pay 
it,  or  the  devise  is  made  conditional  upon  his  paying  the  legacy. 
When  the  land  is  devised,  subject  merely  in  a  general  way  to 
the  charge,  the  legatee's  remedy,  so  far  as  the  devise  is  con- 
cerned, is  confined  to  his  lien. 

1166.  If  a  devisee  be  appointed  executor,  and  he  is  directed 
to  pay  legacies,  the  land  devised  is  charged  with  the  payment 
of  the  legacies.^  Especially  is  this  the  case  where  all  the  testa- 
tor's property  is  devised  and  bequeathed  to  the  executor.^ 

I  Guelich  V.  Clark,  3  Thomp.  &  C.  Dillr.  Wisner,  23  Hun  (N.  Y.),  123; 

(N.  Y.    315.  S.  C.  88  N.  Y.  153 ;  Lord  v.  Lord,  22 

^  Ancaster  v.  Mayer,  1  Bro.  C.  C.  Conn.  595, 602;  Olmstead  v.  Brush,  27 

454  ;    Philips  v.  Philips,   2  lb.  273  ;  Conn.  530. 

Bright  V.   Larcher,   4   De   G.   &  J.  ^  Dover  v.  Gregory,  10  Sim.  393  ; 

608  ;   Kichardson   v.   Morton,  L.  K.  Henvell   v.   Whitaker,   3  Russ.  343 ; 

13    Eq.    123  ;    Hewes   v.   Dehon,    3  Van  Winkle  v.  Van  Houten,  3  N.  J. 

Gray  (Mass.),  205;  Chapin o.  Waters,  Eq.  172,  191;  In  re  Tanqueray-Wil- 

116  Mass.  140;  Bynum  v.  Hill,  71  N.  laume,  20  Ch.  D.  465. 

C.  319.  6  Thayer  v.  Finnegan,  134  Mass. 

»  Taylor  v.  Dodd,  58  N.  Y-v  335.  62 ;  S.  C.  45  Am.  Rep.  285. 

*  Brown  v.  Knapp,  79  N.  Y.  136  ; 
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1167.  A  legatee  raay  have  a  lien  for  support  as  well  as  a 
lien  for  a  pecuniary  legacy .^  If  several  pecuniary  legacies  to 
the  testator's  daughters  are  made  a  charge  upon  land,  and  one 
daughter  has  a  further  charge  upon  the  land  for  her  support, 
and  it  appears  that  the.  testator  desired  to  treat  his  daughters 
equally,  the  lien  of  the  pecuniary  legacies  will  be  given  priority 
over  the  lien  for  support  provided  for  one  of  them.^  The  use  of 
a  room  in  a  house  may  be  made  a  charge  on  a  devise.^ 

1168.  The  lien  of  a  legatee  upon  land  charged  with  its 
payment  is  superior  to  a  lien  of  the  owner  for  money  ex- 
pended in  improvements,  although  the  value  of  the  land  may 
have  been  increased  thereby  to  the  extent  of  the  expenditure.* 
If  the  land  alone  was  of  sufficient  value  to  pay  the  legacy,  the 
legatee  is  not  concerned  in  the  improvement.  If  the  land  be  in- 
sufficient, the  owner,  making  his  improvements  with  full  knowl- 
edge of  the  charge  upon  it,  will  not  be  allowed  to  put  the  ex- 
pense of  his  improvement  ahead  of  the  lien  of  the  legacy. 

1169.  Of  course  a  legatee  may  waive  his  lien  upon  the 
devisee's  land.  This  he  may  do  by  joining  the  devisee  in  a  con- 
veyance or  mortgage  of  the  land.  In  case  he  joins  in  a  mort- 
gage of  the  land,  he  waives  his  lien  in  the  first  instance  as 
against  the  mortgagee ;  and  after  a  foreclosure  of  the  mortgage, 
his  right  to  proceed  against  the  land  is  wholly  gone.  At  most 
he  had  only  an  equitable  right  in  the  land  ;  and  by  joining  in 
the  mortgage,  he  transferred  his  whole  equitable  right  to  the 
mortgagee.^ 

1170.  The  lien  of  a  legacy  or  charge  upon  land  devised  is 
not  removed  by  the  giving  of  a  bond  by  the  executors  of  the 
will  conditioned  to  pay  all  debts  and  legacies ;  and  though  the 
devisee  join  in  the  bond,  he  cannot  convey  the  land  devised  to  a 
bond  fide  purchaser  free  of  the  lien  for  the  legacy,  unless  the 
legatee  expressly  or  impliedly  waives  the  lien.^     "  If  a  testator 

1  Rhoades  v.  Khoades,  88  111.  139  ;  «  Ogle  v.  Tayloe,  49  Md.  158. 
Donnelly  v.    Edelen,    40  Md.    117;  <  Bennett  u.  Akin,  supra. 
Willett  V.  Carroll,  13  Md.  459;  Gar-  ^  Thayer  v.  Finnegan,   1S4  Mass. 
denville,  &c.  Loan    Asso.  v.  Walker,  62  ;  S.  C.  45  Am.  Eep.  285. 

52  Md.  452.  '  Amherst   College   v.   Smith,   134 

2  Bennett  v.  Akin,  38  Hun  (N.  Y.),     Mass.  643. 
251. 
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expressly  charges  a  legacy  on  a  particular  piece  of  land  which  is 
specifically  devised  subject  to  the  charge,  or  if  he  imposes  on  a 
particular  devisee  the  personal  duty  of  paying  the  legacy,  as  the 
condition  on  v?hich  he  is  to  take  a  specific  devise  of  land,  in 
such  case  the  giving  of  a  bond  by  the  executors,  with  condition 
to  pay  all  debts  and  legacies,  will  not  have  the  effect  to  discharge 
the  lien  on  the  land  which  is  created  directly  by  the  will  itself, 
or  to  supersede  the  duty  of  the  devisee  to  pay  the  legacy.  It 
is  at  most  but  a  supplementary  obligation  and  security.  The 
burden  and  duty  will  still  rest  primarily  on  the  estate  devised 
and  on  the  devisee ;  and  only  secondarily  on  the  general  estate 
of  the  testator,  and  upon  the  sureties  on  the  executors'  bonds."  ^ 

1171.  The  giving  of  a  receipt  in  full,  and  taking  the  debt- 
or's promissory  note  for  the  amount,  does  not  necessarily 
discharge  a  lien.^  A  devise  of  land  subject  to  the  payment  of 
certain  legacies  creates  a  lien  upon  the  land  for  the  payment  of 
such  legacies.  A  receipt  by  the  legatee  acknowledging  pay- 
ment of  the  legacy  in  full,  standing  unimpeached,  is  a  discharge 
of  the  lien.  But  as  between  the  parties,  a  receipt  is  not  conclu- 
sive :  it  is  open  to  explanation.  It  is  competent  for  the  legatee 
to  show  that  the  money  was  not  paid,  or  that  the  receipt  was 
not  in  fact  what  it  purports  to  be.  If  the  legatee  give  such 
a  receipt  upon  receiving  the  promissory  note  of  the  devisee, 
although  the  presumption  is  that  the  legatee  intended  to  dis- 
charge the  land  from  the  lien,  yet  this  presumption  may  be  over- 
come by  positive  testimony  or  by  circumstances.^  Such  receipt 
may  be  explained  by  showing  negatively  that  there  was  no  con- 
tract or  contemplation  to  discharge  the  lien ;  and  by  showing 
positively,  by  even  slight  facts,  that  a  different  purpose  induced 
the  transaction.* 

A  mortgagee  taking  a  mortgage  or  a  creditor  recovering  a 
judgment  after  such  a  lien  had  attached,  with  knowledge  of  the 
giving  of  the  receipt  and  the  taking  of  a  note  for  the  amount  of 
the  legacy,  would  stand  in  the  same  relation  to  the  lien  as  the 
devisee  himself.     They  may  have  been  mistaken  as  to  the  legal 

1  Per  C.  Allen,  J.,  in  Amherst  Col-  N.  J.  Eq.  314;  Jones  v.  Shawhan,  4 

lege  V.  Smith,  134  Mass.  543,  545.  W.  &  S.  (Pa.)  257,  263. 

*  Sutton  V.  The  Albatross,  2  Wall.  '  Schanck  v.  Arrowsmith,  supra. 

Jr.  327 ;    Schanck  v.  Arrowsmith,  9  *  Sutton  v.  The  Albatross,  supra. 
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effect  of  the  receipt  and  note ;  but,  knowing  the  legacy  was  not 
paid  otherwise  than  by  a  promissory  note  for  the  amount,  they 
have  no  greater  rights  than  the  devisee  himself.^ 

1172.  As  against  purchasers  and  creditors.  — The  lien  binds 
the  land  charged  with  it,  not  only  in  the  hands  of  the  devisee,  but 
as  against  his  grantees,  mortgagees,  and  creditors.^  Thus,  where 
land  was  devised  to  trustees  charged  with  the  payment  of  a 
legacy  when  the  legatee  should  attain  her  majority,  and  the 
devisee  mortgaged  the  land,  and  even  obtained  a  release  of  the 
lien  from  the  legatee's  guardian,  the  guardian  giving  a  bond  and 
charging  himself  with  the  amount  of  the  legacy,  it  was  held  that 
the  lien  was  not  impaired ;  for  under  the  circumstances  of  the 
case  the  transaction  was  a  violation  of  the  guardian's  trust,  and, 
though  not  intended  to  be  fraudulent,  was  in  equity  a  fraud  on 
the  legatee.^  As  regards  the  mortgagee,  he  was  bound  to  know 
by  what  authority  the  guardian  assumed  to  discharge  the  lien.* 

1173.  The  -will  when  probated  is  notice  to  all  the  world  of 
any  liens  created  thereby,  and  subsequent  purchasers  of  the 
property  charged  take  it  with  notice  of  such  liens.^  The  lien 
continues  until  it  is  released,  or  satisfied,  or  lost  by  laches  in  en- 
forcing it.®  The  lien  cannot  be  discharged  by  payment  of  the 
legacy  or  debt  to  the  executor,  unless  this  be  done  with  the  ex- 
press consent  of  the  legatee  or  creditor.^ 

1174.  The  liability  of  the  land  of  a  deceased  person  to  sale 
for  the  payment  of  his  debts  is  a  kind  of  statutory  lien  run- 
ning with  the  land  during  the  limited  period  in  which  such  sale 
may  be  made.^     The  mere  existence  of  the  debt  creates  no  lien 

1  Schanck  v.  Arrowsmith,  9  N.  J.  than  fifty  years,  and  the  remedy  was 
Eq.  314.  held  to  be  gone. 

2  Perkins  v.  Emory,  55  Md.  27 ;  '  Terhune  v.  Colton,  10  N.  J.  Eq. 
Wilson  u.  Piper,  77  Ind.  437;  Ogle  w.  21  ;  Schanck  v.  Arrowsmith,  supra; 
Tayloe,  49  Md.  158;  Meakin  v.  Du-  Grode  v.  Van  Valen,  25  N.  J.  Eq.  95; 
vail,  43  Md.  372,  378  ;  Donnelly  w.  Jenkins  u.  Freyer,  4  Paige  (N.  Y.),  47. 
Edelen  40  Md.  117.  s  pi^tt  v.  Piatt  (N.  Y.),  12  N.  East. 

s  Blauvelt  v.  Van  Winkle,  29  N.  J.  Eep.  22  ;   S.   C.  42   Hun,  592,   659  ; 

Eq.  111.  Covell  v.  Weston,  20  Johns.  (N.  Y.) 

*  Swarthout  v.  Curtis,  5  N.  Y.  301.  414;  Waring  u.  Waring,  3  Abb.  (N.  Y.) 

5  Wilson  V.  Piper,  supra.  Pr.  246;  Jewett  v.  Keenholts,  16  Barb. 

6  Smiley  v.  Jones,  3  Tenn.  Ch.  (N.Y.)  193;  Hyde ».  Tanner,  1  lb.  75; 
312.    Here  there  was  a  delay  of  more  Wilson  v.  Wilson,  13  lb.  252;  Stewart 
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upon  the  land  while  the  debtor  lives ;  but  upon  his  death  the 
character  of  the  debt  is  changed  by  the  statute  authorizing  a 
sale  for  the  payment  of  his  debts,  if  application  be  made  within 
the  time  specified  by  the  statute.  The  land  descends  to  the  heir, 
or  passes  to  the  devisee,  chargeable  with  the  payment  of  the 
debts  of  the  deceased  owner.  During  the  period  of  limitation 
the  heirs  or  devisees  cannot  convey  or  dispose  of  the  land  so  as 
to  defeajb  the  claims  of  creditors  upon  it.  After  the  expiration  of 
that  period  the  debts  of  the  decedent  cease  to  be  a  charge  or 
lien  upon  the  real  estate. 

The  administrator  is  generally  empowered  by  statute  to  con- 
trol and  sell  the  lands  of  his  intestate  for  the  purpose  of  paying 
debts.  This  power  is  wholly  statutory,  for  at  common  law  the 
administrator  had  nothing  to  do  with  the  lands  of  his  intestate. 
This  charge  is  not  a  perpetual  one,  even  if  the  debts  of  the  estate 
remain  unpaid.  The  heirs  cannot  be  forever  debarred  from  the 
possession  of  the  lands  of  their  ancestor  by  the  neglect  of  the 
administrator  and  the  creditors  to  enforce  payment  of  the  ances- 
tor's debts  by  the  sale  of  his  lands.^  Generally  the  debts  are 
barred  by  statute  within  a  short  period,  perhaps  two  years  in 
most  of  the  states,  after  the  granting  of  administration.  After 
the  debts  are  discharged  by  limitation  or  in  any  other  way,  the 
right  of  the  administrator  to  control  or  sell  the  lands  is  gone.^ 

V.  Smiley,  46  Ark.  373;  Haston  v.  Cast-  ^  Mays  v.  Rogers,  87  Ark.  155. 

ner,  31  N.  J.  Eq.  697;  Kidgely  v.  Igle-  "  Stewart  v.  Smiley,  46  Ark.  373; 

hart,  3  Bland  (Md.)  Ch.  540.  Welsh's  Appeal  (Pa.)  10  Atl.  Kep.  34. 
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LIENS   ARISING  UNDEK  TRUSTS:  1175-1183. 

1175.  For  repairs  and  improvements.  —  A  trustee,  in  mak- 
ing repairs  and  improTements  upon  the  trust  property,  should 
have  regard  to  the  probable  duration  of  the  trust  in  determin- 
ing whether  temporary  and  slight,  or  permanent  improvements 
should  be  made.  Ordinarily  a  trustee  has  no  lien  for  expenses 
incurred  in  making  permanent  improvements,  such  as  the  erec- 
tion of  new  buildings,  at  the  expense  of  the  cestui  que  trust,  be- 
cause his  interests  may  thereby  be  prejudiced.  But  even  in  case 
such  improvements  are  made  by  the  trustee,  the  cestui  que  trust 
may  be  put  to  his  election,  either  to  allow  the  trustee  the  ex- 
pense of  such  improvements,  or  to  be  deprived  of  the  increase  of 
rent  obtained  by  means  of  such  improvements.^ 

The  members  of  a  club  authorized  a  committee  to  raise  money 
to  make  additions  and  improvements  upon  their  buildings,  and 
to  provide  fittings  and  furniture  therefor.  The  committee  being 
unable  to  raise  the  money  by  mortgage  of  the  club  property, 
some  individual  members  of  the  committee  raised  it  on  their 
own  credit,  and  afterwards  had  to  pay  the  amount.  It  was 
held  that  such  members  of  the  committee  had  a  lien  on  the 
premises  so  added  to  and  improved.^ 

1176.  In  like  manner  a  next  friend  who  has  benefited  the 
estate  of  minors,  for  whom  he  has  obtained  a  decree  securing  to 
them  a  remainder  interest,  has  an  equitable  lien  on  the  estate 

1  Kathbun  v.  Colton,  15  Pick,  thorized  them  to  be  made  by  borrowed 
(Mass.)  471.  money.   We  have  availed  ourselves  of 

2  Minnitt  v.  Talbot,  L.  R.  Jr.  1  them ;  we  have  played  in  the  new  bil- 
Ch.  D.  143.  The  Master  of  the  EoUs  liard-rooms,  and  slept  in  the  new  bed- 
inquired,  "  In  the  name  of  common  rooms  built  with  your  money,  but  we 
sense  could  the  club  say,  '  We  will  will  not  recoup  you.'  I  think  that  the 
not  allow  you  to  be  repaid  it,  for  we  club  could  not  be  listened  to  for  a  mo- 
did  not  authorize  you  to  advance  it:  ment  in  putting  forward  such  an  un- 
though  it  is  true  we  authorized  the  im-  conscionable  proposition." 
provements  to  be  made,  we  only  au- 
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which  he  has  benefited,  for  all  proper  expenditures  of  money- 
made  by  him,  though  not  for  his  personal  services.  There  being 
an  intermediate  life  estate  in  another,  the  decree  should  be  so 
framed  as  to  operate  as  a  present  lien  upon  the  estate  in  re- 
mainder, to  be  enforced  when  this  falls  into  possession  by  the 
termination  of  the  life  estate.^ 

1177.  It  is  clear  that,  if  a  trustee  incurs  expenses  in  the 
execution  of  his  trust,  he  is  entitled  to  retain  them  out  of  the 
trust  property.  This  is  the  general  principle  of  law  as  declared 
by  Lord  Kingsdown  in  a  case  before  the  House  of  Lords.^ 

1178.  A  resulting  trust  is  sometimes  spoken  of  as  an 
equitable  lien.  It  is  a  well-settled  rule  in  equity  that  if  one 
person  buys  land  with  the  money  of  another,  and  takes  a  con- 
veyance to  himself  without  any  declaration  of  trust,  a  trust  re- 
sults by  implication  of  law  in  favor  of  the  person  whose  money 
paid  for  the  land.^  The  trust  may  be  established  by  parol, 
though  clear  and  distinct  proof  is  always  required.  If  a  part 
only  of  the  purchase-money  is  paid  by  another,  the  land  is 
charged  ^?-o  tanto.^ 

Even  where  a  husband  used  his  wife's  separate  estate  to  pay 
his  debts  with  the  knowledge  of  the  creditor,  and  the  latter  in- 
vested the  funds  in  real  estate,  it  was  held  that  the  wife  had  a 
lien  upon  this  for  the  amount  of  her  property  so  used.^ 

1179.  Trust  funds  which  have  been  misapplied  by  the 
trustee  to  the  purchase  of  lands  in  his  own  name  may  be 
declared  a  lien  upon  such  lands ;  but  it  must  be  clearly  proved 
that  the  trust  funds  were  invested  in  the  lands.  It  is  not  suf- 
ficient to  show  that  the  trustee  was  in  possession  of  the  funds, 
and  while  in  possession  of  them  he  purchased  and  paid  for  the 
lands;  for  in  sucli  case  no  presumption  arises  that  the  lands 
were  purchased  with  such  funds. 

1  Daniel  v.  Powell,  29  Ga.  730.  30  lb.  744;  Lewis  v.  Harris,  4  Mete. 

2  Bristow  V.   Whitmore,    9   H.   L.     (Ky.)   353;   Boyd  v.  Jones  (Ky.),  2 
Cas.  391.  So.  West.  Rep.  552  ;  Williams  «;.  Rice 

»  Boyd  V.   McLean,   1  Johns.  Ch.  (Mich.),  26  N.  W.  Rep.  846. 
582,  584;  Botsford  v.  Burr,  2  lb.  405;         *  Botsford  v.  Burr,  supra;  Kane  v. 

Sinclair  v.  Sinclair,  79  "Va.  40;  Kane  O'Conners,  supra;  Moray  v.  Herrick, 

I.   O'Conners,   78  Va.  76;   Phelps  v.  18  Pa.  St.  123,  129. 
Seely,  22  Gratt.  573;  Miller  v.  Blose,        '  Maddox  v.  Oxford,  70  Ga.  179. 
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If  the  trust  money  has  been  mingled  with  other  moneys  of 
the  trustee  so  as  to  be  indistinguishable,  and  the  trustee  has 
made  investments  generally  with  the  moneys  in  his  possession, 
the  cestui  que  trust  cannot  claim  a  specific  lien  upon  the  prop- 
erty or  funds  constituting  the  investments.^ 

In  Pennsylvania,  the  mere  fact  that  the  owner  of  land  uses 
trust  funds  in  the  improvement  of  it  does  not  raise  an  equitable 
lien  upon  such  land  in  favor  of  the  beneficiaries  of  such  funds. 
The  Supreme  Court,  so  deciding,  declared  that  an  equitable  lien 
is  unknown  to  the  jurisprudence  of  that  State,  and  they  referred 
to  an  earlier  case  in  which  the  same  court  said  that  liens  upon 
land  are  not  favored  or  to  be  implied,  and  they  are  consequently 
to  be  created  by  plain  terms.^ 

1180.  Where  a  trustee  misapplies  trust  funds  and  con- 
verts them  into  different  property,  that  may  be  followed 
wherever  it  can  be  traced  through  its  transformations,  and  sub- 
jected to  an  equitable  lien  in  favor  of  the  rightful  owner  or 
cestui  que  trust?    This  lien  may  be   asserted   as   against  the 


1  Ferris  v.  Van  Vechten,  73  N.  Y. 
113.  "To  follow  money  Into  lands, 
and  impress  the  latter  with  the  trust, 
the  money  must  he  distinctly  traced, 
and  clearly  proved  to  have  been  in- 
vested in  the  lands.  While  money,  as 
such,  has  no  ear-mark  hy  which,  when 
once  mingled  in  mass,  it  can  be  traced, 
it  is  nevertheless  capable  under  some 
circumstances  of  being  followed  to, 
and  identified  with,  the  property  into 
which  it  has  been  converted  ;  but  the 
conversion  of  the  trust  money  specif- 
ically, as  distinguished  from  other 
money  of  the  trustee,  into  the  property 
sought  to  be  subjected  to  the  trust, 
must  be  clearly  shown.  It  does  not  suf- 
fice to  show  the  possession  of  the  trust 
funds  by  the  trustee,  and  the  purchase 
by  him  of  property;  that  is,  payment 
for  property  generally  by  the  trustee 
does  not  authorize  the  presumption 
that  the  purchase  was  made  with  trust 
funds.  The  product  of,  or  substitute 
for,  the  original  trust  fund,  follows  the 
nature  of  the  fund  as  long  as  it  can  be 


ascertained  to  be  such ;  and  if  a  trus- 
tee purchase  lands  with  trust  money,  a 
court  of  equity  will  charge  them  with 
a  resulting  trust  for  the  person  benefi- 
cially interested.  But  it  must  be  clear 
that  the  lands  have  been  paid  for  out 
of  the  trust  money."    Per  Allen,  J. 

2  Cross  V.  Gault's  Appeal,  97  Pa. 
St.  471 ;  Hepburn  v.  Snyder,  3  Pa.  St. 
72.  In  this  case  the  court  was  asked 
to  declare  a  covenant  by  a  grantee  to 
indemnify  the  grantor  whose  place  in 
a  partnership  the  grantee  was  taking, 
against  the  liabilities  of  the  partner- 
ship, to  be  a  lien  upon  the  land  ;  but 
they  said  that  by  no  interpretation 
could  there  be  more  in  this  case  than 
an  equitable  lien,  which,  however, 
has  not  been  engrafted  on  our  juris- 
prudence. 

8  Cook  V.  Tullis,  18  Wall.  332; 
Ferris  v.  Van  Vechten,  supra ;  S.  C. 
9  Hun,  12;  Haddow  v.  Lundt,  59  N. 
Y.  320  ;  McColI  v.  Fraser,  40  Hun 
(N.  Y.),  Ill ;  Chanslor  v.  Chanslor, 
11  Bush  (Ky.),  663. 
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trustee  and  his  assignee  for  the  benefit  of  his  creditors.  It  is 
superior  to  the  rights  of  the  trustee's  general  creditors,  but  is 
subordinate  to  the  rights  of  purchasers  and  of  other  persons  ac- 
quiring liens  in  good  faith  and  without  notice.  A  receiver  or 
voluntary  assignee  standing  in  the  place  of  the  general  creditors 
takes  the  property  subject  to  the  same  equitable  lien,  and  im- 
pressed with  the  same  trust  under  which  the  trustee  held  it. 
His  estate  is  enriched  and  enlarged  to  the  extent  o£  the  moneys 
he  misappropriated  and  converted  into  other  property.^ 

1181.  A  lien  in  favor  of  the  cestui  que  trust  may  be 
declared  upon  a  security  which  the  trustee  is  ordered  to 
replace,  especially  if  time  be  allowed  him  for  making  sale  of 
such  security.^  Thus,  where  trustees  invested  the  trust  fund 
in  a  hazardous  security  which  greatly  depreciated  in  value,  the 
security  being  a  brick-field,  which  was  subject  to  the  vicissitudes 
of  trade,  and  the  trustees  were  ordered  to  replace  the  fund,  but 
at  their  request  the  sale  of  the  depreciated  security  was  delayed, 
a  lien  in  mean  time  on  this  security  in  favor  of  the  cestui  que 
trust  was  declared.  Lord  Justice  Cotton  said :  "  Now,  in  my 
opinion,  in  the  ordinary  course  of  things,  it  would  be  right  to 
direct  the  property  to  be  sold,  and  to  make  the  trustees  answer- 
able for  any  loss  on  the  sale ;  but,  the  trustees  desiring  that  that 
course  should  not  be  taken,  and  that  the  brick-field  should  not 
be  put  up  for  sale  at  present,  the  result  is  postponed  at  their 
desire.  Till  there  is  a  sale,  and  the  property  is  realized,  it  is 
quite  right  to  say  that  those  who  are  interested  in  the  trust 
should  have  a  lien  on,  or  claim  to  be  enforced  against,  the  prop- 
erty, if  the  money  is  not  otherwise  provided,  for  that  which  the 
trustees,  in  error  and  for  want  of  sufficient  care,  invested  on  that 
property.  If  the  trustees  desired  that  there  should  be  an  im- 
mediate sale,  that  would  be  a  different  matter  ;  but,  as  I  under- 
stand, they  desire  that  there  should  be  delay,  so  that,  if  trade 
revives,  the  property  may  sell  better ;  and  in  that  view,  in  my 
opinion,  it  was  quite  right  to  say  that,  till  sale,  the  persons 
interested  in  the  trust  should  have  a  lien  on  this  security  on 
which  the  trust  money  was  invested." 

1182.     A  creditor   cannot  follow    money   which  he  has 

1  McCoUt).  Fraser,40  Hun  (N.  Y.),        ^  Whiteley  v.  Learoyd,  33  Ch.  D. 
Ill,  per  Barker,  J.  347, 354;  affirming  6\  C. 32  Ch. D.  196. 
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loaned  or  advanced,  and  make  it  a  charge  upon  lands  in  which 
it  is  invested.  Thus,  a  guardian  having  borrowed  money  to  pay 
off  an  incumbrance  upon  the  infant's  estate,  upon  the  promise  to 
give  security  for  it,  and  having  died  before  doing  so,  the  court 
declined  to  decree  a  satisfaction  of  the  debt  out  of  the  infant's 
estate,  the  incumbrance  upon  which  the  creditor's  money  had 
paid.^  No  equitable  lien  exists  against  the  estate  in  the  hands 
of  an  executor  or  administrator  on  the  ground  that  one  has 
advanced  money  to  the  intestate  which  he  applied  to  the  pur- 
chase of  land.2  The  solicitor  of  the  executor  and  devisee,  pay- 
ing a  sum  of  money  in  exoneration  of  an  adverse  claim  on  part  of 
the  testator's  estate,  does  not,  as  against  creditors  of  the  testator, 
necessarily  and  by  force  of  the  transaction  alone,  acquire  a  lien 
upon  the  estate,  or  on  the  title-deeds,  for  the  sum  which  he  so 
pays.^ 

1183.  The  expenditure  of  money  in  removing  incum- 
brances from,  or  in  making  improvements  upon,  the  lands  of 
another,  or  lands  in  which  another  has  a  prior  interest  or  lien, 
creates  no  equitable  lien  which  will  override  the  interest  of  such 
prior  owner  or  incumbrancer,  unless  the  expenditure  be  made  at 
his  request,  or  with  his  sanction,  express  or  implied.*  But  where 
a  remainder-man,  representing  himself  as  having  the  right  to  sell, 
with  the  concurrence  of  the  tenant  for  life,  sold  property  to  a 
purchaser  who  advanced  money  to  pay  off  a  heavy  and  pressing 
incumbrance,  and  entered  into  possession  before  obtaining  a  con- 
veyance, it  was  held  that  he  had  such  an  equitable  title  as  to  be 
entitled  to  a  lien  on  the  property,  which  equity  would  protect 
by  enjoining  the  tenant  for  life,  who  was  liable  for  the  charge 
from  which  the  purchaser  had  cleared  the  estate,  from  proceed- 
ing by  ejectment  to  obtain  possession  until  the  cause  should  be 
finally  determined  on  the  hearing.^ 

1  Hooper  v.  Eyles,  2  Vern.  480.  '  Christian  v.  Field,  2  Hare,  177. 

2  M'Kay  v.  Green,  3  Johns.  (N.Y.)         *  Cook  v.  Banker,  50  N.  Y.  655. 
Ch.  56.  6  Ludlow  v.  Grayall,  11  Price,  58. 
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CHAPTER  XXX. 

MECHANIC^'  LIENS.  —  STATUTOKY  PKOVISIONS,  WITH  AlilNOTA' 
TIONS  :    1184-1233. 

1184.  A  mechanic's  lien  upon  real  property  is  wholly  a 
creature  of  statute.  At  common  law  a  mechanic  has  no  lien 
upon  a  building  for  labor  done  upon  it.  Equity  raises  no  lien  upon 
it  other  than  the  grantor's  lien  for  purchase-money.^  There  is 
no  common  law  lien  of  any  kind  upon  real  property.  A  me- 
chanic has  a  lien  at  common  law  for  labor  done  upon  a  chattel 
so  long  as  he  retains  possession  of  it ;  but  a  mechanic  or  laborer 
cannot  retain  possession  of  real  property  upon  which  he  has  per- 
formed labor.2  A  mechanic's  lien  upon  real  property  has  been 
declared  to  be  in  the  nature  of  a  mortgage  of  the  property,^ 
though  it  is  imposed  by  statute  in  favor  of  a  whole  class  of 
persons.  It  has  also  been  likened  to  an  attachment,  and  to  a 
lis  pendens.* 

1185.  By  written  contract,  independently  of  statute,  a  me- 
chanic's lien  may  doubtless  be  reserved  upon  a  building  and 
the  land  connected  with  it,  which  would  be  valid  between  the 
parties,  and  might  be  enforced  as  against  others  who  might  sub- 
sequently acquire  an  interest  in  the  property,  with  notice  of 
such  reserved  lien.^  Such  reserved  lien  would  be  in  the  nature 
of  a  mortgage,  just  as  in  a  deed  a  lien  reserved  for  the  purchase^ 
money  is  in  effect  a  mortgage  securing  the  purchase-money. 
The  chief  difficulty  about  such  a  lien  would  be  in  giving  notice, 

1  Ellison  V.  Jackson  Water  Co.  12  389;  Curnow  «.  Blue  Gravel,  &o.  Co. 
Cal.  542.  68  Cal.  262. 

2  Pratt  V.  Tudor,  14  Tex.  37,  39;  ^  Robins  v.  Bunn,  34  N.  J.  L. 
■Gaylord  v.  Loughridge,  50  Tex.  573  ;  322. 

McCorraack  v.  Phillips  (Dak.  T.),  34  «  Smith  v.  Kennedy,   89  111.  485; 

N.  W.  Rep.  39,  46,  per  Francis,  J.  ;  Martin  v.  Roberts,  57  Tex.  564;  Tay- 

Ayers  v.  Revere,  25  N.  J.  L.  474,  lor  v.  Huck,  65  Tex.  238;   Mundine 

481  ;    Mochon  v.   Sullivan,  1   Mont.  v.  Berwin,  62  Tex.   341 ;   Gaylord  v. 

470.  Loughridge,  supra. 
"  Ritter  V.  Stevenson,  7   Cal.  388, 
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and  proving  notice,  to  purchasers  and  creditors  who  might  be- 
come interested  in  the  property  by  conveyance,  by  attachment 
or  execution,  or  by  the  attaching  of  statutory  liens. 

1186.  Plan  of  stating  the  statutory  law.  —  Inasmuch  as  the 
mechanics'  lien  law  is  wholly  the  creature  of  statute,  it  is  essen- 
tial to  an  intelligent  understanding  of  the  subject  to  first  ex- 
amine the  statutory  law.  It  would  be  an  interesting  study  to 
follow  its  evolution  from  the  earliest  enactments  in  Maryland 
and  Pennsylvania  at  the  beginning  of  this  century  down  to  the 
present  time.  These  statutes  were  limited  in  their  application 
to  a  city  or  county,  and  their  scope  of  operation  was  in  every 
way  very  limited  as  compared  with  existing  statutes.  Since  that 
time  the  changes  in  the  law  have  all  been  in  one  direction,  — 
that  of  the  extension  of  the  remedy.  The  benefit  of  the  remedy 
has  been  extended  to  new  classes  of  persons.  The  remedy  itself 
has  been  made  more  complete  and  effectual.  The  legislation 
on  the  subject  has  outgrown  the  wretched  stage  of  special  enact- 
ments. Moreover,  every  state  and  territory  has  its  mechanics' 
lien  law.  The  frequency  of  the  changes  in  the  statutes  indicates 
the  difficulty  of  making  the  law  both  satisfactory  and  just  to  all 
parties  in  its  operation. ^ 

There  is  a  great  diversity  of  provisions  in  the  statutes.  The 
statutes  of  no  two  states  are  alike.  There  are  to  be  found  in 
them  several  distinct  plans  or  theories.  Yet,  as  substantially 
the  same  end  is  sought  in  all  of  them,  and  substantially  the 
same  constitutional  and  legal  limitations  apply  everywhere,  the 
statutes  agree  in  substance  in  their  more  important  features, 
though  these  may  be  stated  differently. 

It  happens,  therefore,  that  the  adjudications  upon  the  subject 
are  of  two  kinds.  Some  interpret  and  construe  statutory  pro- 
visions which  are  peculiar  to  a  single  state,  or  perhaps  to  a  very 
few  states ;  while  others  relate  to  the  general  features  common 
to  all  the  statutes.  The  plan  of  treating  the  subject  must,  there- 
fore, recognize  and  follow  this  natural  division  of  the  cases  relat- 
ing to  it. 

Starting,   then,  with  the  statutory  law,   the  present  chapter 

will  contain  a  statement  of  the  principal  provisions  of  the  law  of 

each  state,  with  annotations  of  cases  relating  to  such  of  the  pro- 

visions  as  are  special  rather  than  general  in  the  legislation  upon 

1  See  Phillips'  Mechanics'  Liens,  ch.  1. 
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this  subject.  Then  will  follow  several  chapters  in  which  will 
be  stated  the  judicial  iijterpretations  of  what  is  of  general  or 
universal  application  in  them.  In  this  part  of  the  subject  it 
will  be  observed  that  the  courts,  as  the  result  of  several  thou- 
sand decisions,  have  formulated  many  propositions  or  rules, 
which,  with  the  statutes,  make  a  new  subject  of  jurisprudence, 
of  which  the  common  law  took  no  cognizance. 

It  is  not  practicable  in  this  statement  of  the  statute  law  to 
give  all  the  details  of  the  statutes.  The  more  important  pro- 
visions are  given  in  the  words  of  the  statutes.  Some  less  im- 
portant provisions  are  stated  in  substance  only ;  while  many 
details  of  minor  importance,  especially  those  of  pleading  and 
practice,  are  not  referred  to.  It  is  intended  to  state  only  so 
much  of  the  statutes  as  seems  necessary  for  an  understanding 
of  their  general  features,  and  of  the  decisions  of  the  courts. 

1187.  Alabama.^  —  Every  mechanic  or  other  person  who  shall 
__  do  or  perform  any  work  or  labor  upon,  or  furnish  any 

titled  to  material,  fixtures,  engine,  boiler,  or  machinery  for, 
any  building  or  improvement  on  land,  or  for  repairing 
the  same,  under  or  by  virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,^  or  his  agent,  trustee,  contractor,  or  sub-con- 
tractor, shall  have  a  lien  therefor  on  such  building  or  improve- 
ProDertv  uient,  and  on  the  land  on  which  the  same  is  situated, 
covered.  to  the  extent,  in  ownership,  of  all  the  right,  title,  and 
interest  owned  therein  by  such  owner  or  proprietor,  and,  in  area, 
of  the  entire  lot  or  parcel  of  land,  if  in  a  city,  town,  or  village, 
or,  if  not  in  a  city,  town,  or  village,  of  one  acre ;  but  the  lien  of 
employees  of  the  contractor  and  persons  furnishing  material  to 
him  shall  extend  only  to  the  amount  of  any  unpaid  balance  due 
the  contractor  by  the  owner  or  proprietor;  and  such  employees 
and  material-men  shall  also  have  a  lien  on  such  unpaid  balance. 
Such  lien,  as  to  the  land,  shall  have  priority  over  all  other 
.  liens,  mortgages,  or  incumbrances  created  subsequently 

to  the  commencement  of  the  work  on  the  building  or 
improvement,  or  repairs  thereto  ;  and,  as  to  the  building  or  im- 

1  Code  1886,  §§  3018-3048.  This  materials  furnished,  whether  his  con- 
act  was  originally  a  copy  of  the  stat-  tract  be  with  the  owner  or  with  a 
ute  of  Missouri.  Bedsole  v.  Peters,  sub-contractor.  Willingham  v.  Long, 
79  Ala.  133,  137,  per  Somerville,  J.  70  Ala.  587j  Welch  v.  Porter,  63  Ala. 

2  A  material-man  has    a    lien  for  225;  Geiger  «.  Hussey,  lb.  338. 
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provement,  it  shall  have  priority  over  all  other  liens,  mortgages, 
or  incumbrances,  whether  existing  at  the  time  of  the  Asto 
commencement  of  such  work,  or  subsequently  ere-  '""  ^'"^' 
ated;  and  the  person  entitled  to  such  lien  may,  when  there 
is  a  prior  lien,  mortgage,  or  incumbrance  on  the  land,  have  it 
enforced  by  a  sale  of  the  building  or  improvement;  and  the 
purchaser  may,  within  a  reasonable  time  thereafter,  remove  the 
same. 

It  shall  be  the  duty  of  every  original  contractor,  within  six 
months,^  and  of  every  journeyman  and  day  laborer, 
within  thirty  days,  and  every  other  person  entitled  to  of  account 
such  lien,  within  four  months,  after  the  indebtedness 
has  accrued,  to  file  in  the  office  of  the  judge  of  probate  of  the 
county  in  which  the  property  upon  which  the  lien  is  sought  to 
be  established  is  situated,  a  statement  in  writing,  verified  by  the 
oath  of  the  claimant,  or  some  other  person  having  knowledge  of 
the  facts,  containing  a  just  and  true  account  of  the  demand 
secured  by  the  lien,  after  all  just  credits  have  been  given,  a 
description  of  the  property  on  which  the  lien  is  claimed,  and 
the  name  of  the  owner  or  proprietor  thereof,  if  known ;  but  no 
error  in  amount,  or  name  of  the  owner  or  proprietor,  shall  affect 
the  lien;  and  unless  such  statement  is  so  filed,  the  lien  shall  be 
lost. 

When  the  land  on  which  the  building  or  improvement  is  sit- 
uated is  not  in  a  city,  town,  or  village,  and  exceeds  in  Land 
area  one  acre,  the  original  contractor,  or,  if  be  dies,  is  '^''^^''^"'■ 
absent  from  the  state,  or  for  any  cause  refuses  or  fails,  on  de- 
mand, to  do  so,  any  other  party  entitled  to  the  lien,  may,  at  any 
time  prior  to  filing  his  statement  in  the  office  of  the  judge  of 
probate,  select  the  one  acre  which  shall  be  subject  to  the  lien, 
such  selection  to  include  the  site  of  such  building  or  improve- 
ment, and  the  land  contiguous  thereto,  and  to  constitute  but  one 
lot  or  parcel. 

Every  person,  except  the  original  contractor,  who  may  wish  to 
avail  himself  of  the  provisions  of  this  chapter,  shall.    Notice  to 
before  filing  his  statement  in  the  office  of  the  judge  of   °^°^''- 
probate,  give  ten  days'  notice  in  writing  to  the  owner  ^  or  pro- 

1  One  who  furnishes  materials  for  within   six  months.     Lane  v.  Jones, 

building    a   planing-niili,   under   con-  79  Ala.  156;    Geiger  v.    liussey,  63 

tract  with  the  owner,  is  an  original  Ala.  338,  342. 

contractor,   and    may  file  his   claim  ^  Such  notice  must  be  in  writing. 
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prietor,  or  his  agent,  that  he  claims  a  lien  on  such  building  or  im- 
provement, setting  forth  the  amount  thereof,  for  what  and  from 
whom  it  is  owing  ;  and  after  such  notice,  any  unpaid  balance 
in  the  hands  of  the  owner  or  proprietor  shall  be  held  subject  to 
such  lien  when  perfected  and  established. 

All  liens  shall  be  deemed  lost,  unless  suit  for  the  enforce- 
Saitto  ment  thereof  be  commenced  within  six  months  after 
en  orce.  ^^^  maturity  of  the  entire  indebtedness  secured 
thereby.!  Any  lien,  when  the  amount  claimed  is  not  less  than 
one  hundred  dollars,  may  also  be  enforced  by  bill  in  equity, 
without  alleging  or  proving  any  special  ground  of  equitable 
jurisdiction. 

1188.  Arizona  Territory.^  —  Any  person  or  firm,  lumber 
„,  dealer,  artisan,  or  mechanic,  who  may  labor  or  furnish 

Who  en-  .    ,  ,  .  _  , 

titled  to        material,  machinery,  fixtures,  or  tools  to  erect  any  house 
or  improvement,  or  to  alter  or  repair  any  building  or 
improvement  whatever,  shall  have  a  lien  on  such  house,  building, 
fixtures,  or  improvement,  and  shall  also  have  a  lien  on  the  lot 
or  lots  of  land  necessarily  connected  therewith,  to  secure  pay- 
ment for  the  labor  done,  lumber,  material,  machinery,  or  fix- 
tures and  tools  furnished  for  construction,  alteration,  or  repairs.^ 
In  order  to  fix  and  secure  the  lien,  the  person  or  firm,  con- 
.  tractor,  mechanic,  artisan,  or  lumber  dealer,  perform- 

coutract  to   ing  labor  or  furnishing  material,  shall  have  the  right 
at  any  time  within  sixty  days  after  the  completion  of 

Seibs  V.  Englehardt,  78  Ala.  508 ;  Mil-  labor  or  furnish  material  in  the  con- 
er  V.  Hoffman,  26  Mo.  App.  199.          •  struction  or  repair  of  any  canal,  water 

1  The  remedy  provided  by  statute  ditch,  flume,  or  aqueduct,  or  reser- 
must  be  pursued.  This  is  analogous  voir,  bridge,  fence,  or  other  structure 
to  a  bill  in  chancery.  But  a  court  of  or  improvement  ;  also  to  miners,  la- 
equity  has  no  jurisdiction  to  enforce  borers,  and  persons"  who  furnish  ma- 
such  lien  except  as  provided.  Walker  terial  for  use  in  any  mine  or  min- 
V.  Daimwood,  80  Ala.  245;  Chandler  ing  claim;  also  to  those  who  furnish 
V.  Hanna,  73  Ala.  890.  material  or  labor  upon  any  lot  in  any 

Common  counts  may  be  joined  with  incorporated  city  or  town,  or  fill  or 

the  special  count  to  enforce  th%  lien,  improve   the   same,  or  the  street  in 

and  the  plaintiff  may  have  a  personal  front  or  adjoining  the  same, 
judgment  though  he  fails  to  establish         Also  foundrymen,  boiler-makers,  or 

his  lien.     Bedsole  v.  Peters,   79  Ala.  persons   laboring   upon  or  furnishing 

133.  machinery,  boilers,  castings,  or  other 

2  R.  S.  1887,  §§  2258-2286.  material  for  any  mill  or  hoisting  works, 
^  A  lien  is  also  given  to  those  who  have  a  lien.     lb.  §§  2275-2278. 
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sucli  labor,  or  the  completion  of  the  furnishing  of  such  material, 
to  file  his  contract  in  the  oflBce  of  the  county  recorder  of  the 
county  in  which  such  property  is  situated,  and  cause  ^he  same  to 
be  recorded  in  a  book  to  be  kept  by  the  county  recorder  for  that 
purpose. 

If  the  contract,  order,  or  agreement  be  verbal,  a  duplicate 
copy  of  the  bill  of  particulars  shall  be  made  under 
oath,  one  to  be  delivered  to  the_  recorder  to  be  filed  and  contract  or 
recorded  as  provided  for  written  contracts,  and  the 
other  to  be  furnished  to  the  party  owing  the  debt,  or  to  his 
agent,  if  to  be  found  in  the  county  where  the  property  is  situ- 
ated. If  neither  the  party  owing  the  debt,  nor  his  agent,  can  be 
found  in  the  county,  then  the  furnishing  the  copy  to  the  party 
owing  the  debt,  or  his  agent,  may  be  dispensed  with. 

Both  the  contracts  and  accounts,  when  filed  and  recorded,  shall 
be  accompanied  by  a  description  of  the  lands,  lots,  _^iiat. 
houses,  and  improvements  made,  against  which  the  lien  '<>  contain, 
is  claimed.  When  such  contract  or  account  is  filed  and  recorded, 
it  shall  be  deemed  sufficient  diligence  to  secure  the  lien  herein 
provided. 

The  lien  so  provided  for,  if  in  the  country,  shall  extend  to 
and  include  ten  acres  upon  which  such  labor  has  been  ^^^^^ 
performed,  or  upon  which  the  houses  or  improvements   covered, 
are  made.^  If  in  a  city,  town,  or  village,  it  shall  extend  to  and  in- 
clude such  lot  or  lots  upon  which  such  houses,  fixtures,  or  improve- 
ments are  situated,  or  upon  which  such  labor  was  performed. 

The  lien  herein  provided  for  labor  performed  or  material  fur- 
nished, shall  extend  to  the  land  designated,  and  the 

.       .  .17       1  11     Improve- 

person  enforcing  the  same  may  have  the  lot  or  land  ments  sold 
and  improvements  sold  together,  or  he  may  have  the  °'P*™  ®  ^' 
improvements  alone  sold,  when  the  same  can  be  done  without 
material  injCiry  to  the  property  beyond  the  value  of  the  improve- 
ments. When  the  improvements  are  sold  separately,  the  pur- 
chaser shall  be,  by  the  officer  making  the  sale,  placed  in  posses- 
sion thereof,  and  he  shall  have  the  right  to  remove  the  same 
within  reasonable  time  from  the  date  of  purchase. 

Every  sale  must  be  made  upon  judgment  rendered  by  some 
court  of  competent  jurisdiction,  foreclosing  such  lien,    gaies. 
and  ordering  sale  of  such  property. 

1  Only  the  interest  of  such  party    the  lien.    Bremen  v.  Foreman,  1  Ariz, 
can  be  ordered  to  be  sold  to  satisfy    413. 
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Every  mechanic,  workman,  or  other  person  doing  and  per- 
Kotice  to  foi^ming  any  work,  or  furnishing  any  material  towards 
owner.  ^^q  erection,  alteration,  repairs,  construction,  or  com- 
pletion of  any  building  erected  or  improvement  made  under  a 
contract  between  the  owners  of  said  buildings  or  other  improve- 
ments and  the  original  contractors,  whose  demand  for  work  and 
labor  performed,  or  materials  furnished  toward  the  completion  of 
said  building  or  improvement,  hg,s  not  been  paid,  may  deliver  to 
the  owner  of  said  building  or  improvements,  or  to  his  agent  in 
charge,  an  attested  account  of  the  amount  and  value  of  labor  or 
material  thus  furnished,  and  remaining  unpaid ;  and  thereupon 
the  owner  shall  retain  out  of  the  amount  due  such  original  con- 
tractor, if  any,  the  amount  of  said  labor  or  material  furnished, 
for  the  benefit  of  the  party  performing  the  work  or  furnishing 
the  material.  A  compliance  with  this  provision  shall  be  suffi- 
cient diligence  to  fix  the  liability  of  the  owner  of  such  building 
or  improvements  for  the  payment  of  such  demand,  and  to  secure 
the  lien  on  the  building  and  improvements  for  the  amount  of 
such  demand.  Whenever  such  an  account  shall  be  placed  in  the 
hands  of  such  owner,  or  his  authorized  agent,  it  shall  be  the  duty 
of  such  owner  or  his  agent  to  furnish  his  contractor  with  a  true 
copy  of  such  attested  account ;  and  if  said  contractor  shall  not 
within  ten  days  after  the  receipt  of  said  copy  give  the  owner 
written  notice  that  he  intends  to  dispute  said  claim,  he  shall  be 
considered  as  assenting  to  the  demand,  which  shall  be  paid  by 
the  owner  when  it  becomes  due. 

The  liens  provided  for  are  preferred  to  all  liens,  mortgages, 
and  other  incumbrances  which  shall  have  attached 
upon  the  property  subsequent  to  the  time  when  the 
labor  was  commenced,  or  the  materials  commenced  to  be  fur- 
nished ;  also  to  all  liens,  mortgages,  and  other  incumbrances  of 
which  the  lien-holder  had  notice,  either  actual  or  constructive,  at 
the  time  he  commenced  the  labor,  or  commenced  to  furnish  the 
materials. 

No  lien  created  by  this  act  shall  continue  for  a  longer  period 
Limitation  ^^^^  four  months  after  the  filing  thereof  in  the  county 
of  suit.  recorder's  office  of  the  proper  county,  unless  suit  is 
brought  within  such  period  in  the  proper  court  to  enforce  the 
same. 
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1189.   Arkansas.^  —  Every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do  or  perform   ^[^^  ^^ 
any  work  or  labor  upon,  or  furnish  any  materials,  ma-   titled  to 
chinery^  or  fixtures  for,  any  building,  erection,  or  other 
improvement  upon  land,  including  contractors,  sub-contractors, 
material-furnishers,  mechanics,  and  laborers,  under  or  by  virtue 
of  any  contract,  express  or  implied,  with  the  owner  or  proprietor 
thereof,  or  his  agent,  trustee,  contractor,  or  sub-contractor,  upon 
complying  with  the  provisions  of  this  act,  shall  have  for  his  work 
or  labor  done,  or  materials,  machinery,  or  fixtures  furnished,  a 
lien  upon  such  building,  erection,  or  improvement,  and  upon  the 
land  belonging  to  sach  owner  or  proprietor  on  which  the  same  is 
situated,  to  secure  the  payment  of  such  work  or  labor  done,  or 
materials,  machinery,  or  fixtures  furnished.^ 

Every  sub-contractor  wishing  to  avail  himself  of  the  benefits 
of  this  act  shall  give  notice  to  the  owner,  before  or   priorno- 
at  the  time  he  furnishes  the  things   aforesaid,  or  per-   s„b.^^„. 
forms  any  of  the  labor,  of  his  intention  to  do  so,  and   tractor. 
of  the  probable  value  thereof  ;  and  if  after  the  things  are  fur- 
nished or  the  labor  done,  the  sub-contractor  shall  settle  with  the 
contractor,  the  settlement,  signed  by  the  contractor  and    „    , 

.  °  "^  Settlement 

certified  by  him  to  be  just,  shall  be  presented  to  the  wiih  con- 
owner  ;  and  within  sixty  days  from  the  time  the  things 
shall  have  been  furnished  or  the  labor  performed,  the  sub-con- 
tractor shall  file  with  the  clerk  of  the  circuit  court  of  the  county 
in  which  the  building,  erection,  or  other  improvement  is  situated 
a  copy  of  the  settlement,  which  shall  be  a  lien  on  the  building, 
erection,  or  other  improvement,  and  shall  at  the  time  file  a  cor- 
rect description  of  the  property  to  be  charged,  verified  by  affi- 
davit. 

If  the  contractor  fails  or  refuses  to  make  such  settlement,  then 
the  sub-contractor  shall  make  a  just  and  true  statement   statement 
of    the   work    done    or   things    furnished,   giving    all   °*<='*™- 
credits,  and  shall  present  the  same  to  the  owner  and  file  a  copy 
of  the  same  with  the  circuit  clerk,  as  above  provided.^ 

1  Dig.  of  Stats.  1884,  §§  4402-4424.  "  IE  the  sub-contractor  does  not 
^  A  lien  for  machinery  or  the  lilce  notify  the  owner  as  provided,  but  fur- 
attaches  whether  the  building  for  nithes  the  account,  he  has  the  lien  to 
which  it  is  supplied  is  in  process  of  the  extent  that  the  owner  can  safely 
construction  or  has  been  already  com-  withhold  any  amount  from  the  con- 
pleted.  White  v.  ChafEn,  32  Ark.  tractor.  Dig.  of  Stats.  1884,  §  4421. 
59.  The  Act  of  1885,  No.  57,  p.  74,  makes 
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Such  settlement  or  statement  is  a  justification  to  the  employer 

in  withholding  the  amount  from  the  contractor  until 

withhold      the  same  is  paid,  and  the  employer  becomes  the  surety 

of  the  contractor  for  the  amount,  not  exceeding  the 

value  thereof. 

It  is  the  duty  of  every  person  except  the  contractor,  who 
Acconnt  of  wishes  to  avail  himself  of  this  lien,  to  file  with  the  clerk 
^^°-  of  the  circuit  court  of  the  county  in  which  the  build- 
filed,  ing,  erection,  or  other  improvement  to  be  charged  with 
the  lien  is  situated,  and  within  ninety  days  after  all  the  things 
aforesaid  shall  have  been  furnished,  or  the  work  or  labor  done  or 
performed,  a  just  and  true  account  of  the  demand  due  or  owing 
to  him  after  allowing  all  credits,  and  containing  a  correct  descrip- 
tion of  the  property  to  be  charged  with  said  lien,  verified  by 
aflBdavit.^ 

The  liens  for  work  or  labor  done,  or  things  furnished,  shall  be 
paid  pro  rata,  except  that  the  lien  of  a  sub-contractor 
shall  be  preferred  to  that  of  a  contractor.  The  liens 
shall  be  preferred  to  all  other  liens  and  incumbrances  attached 
to  or  upon  such  building,  erection,  or  other  improvement,  and  to 
the  land  on  which  the  same  is  situated,  made  subsequent  to  the 
commencement  of  such  building,  erection,  or  other  improve- 
ment. 

AU  the  right  and  title  of  the  defendant  to  the  land  on  which 
Land  snb-  ^"^7  building,  tenement,  or  edifice  shall  be  erected,  as 
ject  to  lien.  •^ygH  as  to  a  convenient  space  around  the  same,  not  ex- 
ceeding two  acres  clear  of  the  building,  tenement,  or  edifice, 
shall  also  be  subject  to  the  liens  filed,  and  such  right  and  title 
shall  be  sold  with  the  building,  tenement,  or  edifice,  as  part  of 
the  property  charged  with  the  lien. 

The  sale  of  the  property  charged  with  a  lien  does  not  affect  or 

.  .  impair  prior  incumbrances  against  the  property,  whether 
cum-  created  by  judgment,  deed,  mortgage,  or  any  other  in- 

strument of  writing  authorized  to  be  recorded,  if  such 
incumbrance  has  been  recorded  previous  to  the  time  the  artisans, 

it  the  duty  of  the  owner  to  withhold  ^  An  account  for  machinery  fur- 
one  third  of  the  amount  due  any  con-  nished  must  he  filed  within  ninety 
tractor  until  the  expiration  of  ten  days  from  the  time  it  is  placed  upon 
days  after  the  work  shall  have  heen  the  premises  to  he  charged  with  the 
completed,  to  he  held  in  trust  for  lien.  White  v.  Chaffin,  32  Ark.  59; 
mechanics  and  others  to  whom  the  Cohn  u.  Hager,  30  Ark.  25. 
contractor  is  indebted. 
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builders,  or  mechanics  commenced  work  or  furnished  materials 
for  such  building,  or  if  they  had  actual  notice  of  such  incum- 
brance at  such  time.  Judgment  is  for  the  amount  of  suit  and 
suit  and  the  indebtedness,  to  be  levied  out  of  the  prop-  i"<^S'"^°'- 
erty  chai-ged  with  the  lien,  and  the  property  must  be  correctly 
described  in  the  judgment.  Suits  must  be  commenced  within  six 
months  in  case  of  sub-contractors,  and  nine  months  in  other  cases, 
from  the  time  of  filing  the  account  or  statement,  and  must  be 
prosecuted  without  delay .^ 

1190.  California.^  —  Mechanics,  material-men,  contractors,  sub- 
contractors,   artisans,    architects,   machinists,    builders,    ^, 

'    Who  en- 

mmers,  and  all  persons  and  laborers  of  every  class,  per-   titled  to 
forming  labor  upon  or  furnishing  materials  to  be  used 
in  the  construction,  alteration,  or  repair,^  either  in  whole  or  in 
part,  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tun- 
nel, fence,  machinery,  railroad,  wagon-road,  or  other  structure, 
shall  have  a  lien  upon  the  property  upon  which  they  have  be- 
stowed labor  or  furnished  materials,  for  the  value  of  such  labor 
done  and   materials  furnished,  whether  at  the  instance  of  the 
owner,  or  of  any  other  person  acting  by  his  authority  or  under 
him,  as  contractor  or  otherwise;*  and  any  person  who   Miners  and 
performs  labor  in  any  mining  claim  ^  or  claims  has  a   ^^^^^ 
lien  upon  the  same,  and  the  works  owned  and  used  by   mines, 
the  owners  for   reducing  the   ores  from   such  mining  claim  or 
claims,  for  the  work  or  labor  done,  or  materials  furnished,  by 
eacb  respectively,  whether  done  or  furnished  at  the  in-   Agent  of 
stance  of  the  owner  of  the  building  or  other  improve-   °™"®''- 
ment,  or  his  agent ;    and  every  contractor,  sub-contractor,  archi- 
tect, builder,  or  other  person  having  charge  of  any  mining,  or  of 

1  The  statutory  remedy  does  not  *  A  lien  is  also  given  for  grading  or 
oust  the  jurisdiction  of  chancery,^  but  improving  a  lot,  or  the  street  or  side- 
is  cumulative  only.  Murray  v.  Rap-  walk  in  front  of  it,  in  any  incorporated 
ley,  30  Ark.  568.  town.     Code  of  Civ.  Pro.  §  1191. 

2  3  Codes  &  Stats.  1885,  §  1183  of  ^  This  term  does  not  include  min- 
Civ.  Pro.  Stats.  1887,  ch.  137.  eral  lands  held  under  a  Mexican  or 

The  lien  is  in  the  nature  of  a  mort-  Spanish    grant.      Williams   v.    Santa 

gage  of  the  property.   Kittery.  Steven-  Clara  Mining  Co.  66  Cal.  193. 
son,  7  Cal.  388,  389;  Curnow  v.  Blue         One  who  performs  labor  in  any  pit, 

Gravel,  &c.  Co.  68  Cal.  262.  shaft,  or  gallery  of  a  mine  is  entitled' 

2  It  is  immaterial  whether  the  form  to   a    lien    upon    the    whole    mining 

and    structure    are    changed   or   not.  claim.     Helm   v.    Chapman,    66    Cal. 

Donahue  v.  Cromartie,  21  Cal.  80,  86.  291. 
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the  construction,  alteration,  or  repair,  either  in  whole  or  in  part, 
of  any  building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner. 

In  case  of  a  contract  for  the  work,  between  the  owner  and  his 
^    ^    ^       contractor,  the  lien  shall  extend  to  the  entire  contract 

Contract 

for  the  price,  and  such  contract  shall  operate  as  a  lien  in  favor 
of  all  persons,  except  the  contractor,  to  the  extent  of 
the  whole  contract  price,  and,  after  all  such  liens  are  satisfied, 
then  as  a  lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing  when  the 
When  to  amount  agreed  to  be  paid  thereunder  exceeds  one  thou- 
ing'and"'"  ^^^^  dollars,  and  shall  be  subscribed  by  the  parties 
fi'ed.  thereto ;  and  the  said  contract,  or  a  memorandum  thereof 

setting  forth  the  names  of  all  the  parties  to  the  contract,  a  de- 
scription of  the  property  to  be  afEected  thereby,  together  with  a 
statement  of  the  general  character  of  the  work  to  be  done,  the 
total  amount  to  be  paid  thereunder,  and  the  amounts  of  all  partial 
payments,  together  with  the  times  when  such  payments  shall  be 
due  and  payable,  shall,  before  the  work  is  commenced,  be  filed 
in  the  office  of  the  county  recorder  of  the  county,  or  city  and 
county,  where  the  property  is  situated  ;  otherwise  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by  either 
party  thereto  ;  and  in  such  case,  the  labor  done  and  materials 
furnished  by  all  persons  aforesaid,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien  for  the  value  thereof.^ 

No  part  of  the  contract  price  shall  be  paid  in  advance  of  the 
Adrances,  commencement  of  the  work,  but  the  whole  shall  be 
valid  as  to  payable  by  instalments  afterwards,  and  at  least  twenty- 
tractors"       ^^^  P®"^  cent,  of  the  whole  contract  price  shall  be  made 

^  When  the  original  contractor  has  where  the  contractor  has  failed,  by 
not  filed  his  contract  under  this  pro-  reason  of  not  filing  his  contract,  to  pre- 
vision, and  the  material-man  has  not  serve  the  material-man's  rights  there- 
filed  any  lien  as  provided,  there  is  of  under;  and  the  language  of  the  statute 
course  no  lien  for  either  the  contractor  announces  the  law  to  be  that,  where 
or  the  material-man,  and  the  owner  is  such  is  the  case,  the  material-man  may 
not  liable  to  a  personal  judgment  for  duly  file  his  lien  and  enforce  it,  just 
the  value  of  materials  which  he  has  as  if  the  owner  of  the  building  had 
not  himself  purchased.  "This  sec-  bought  from  or  contracted  for  the  ma- 
tion,''  say  the  court,  "  as  it  seems  to  terials  with  the  material-man  in  the 
us,  means  to  preserve  the  right  of  the  beginning,  instead  of  the  contractor." 
material-man  who  has  duly  filed  his  Southern  Cal.  Lumber  Co.  v.  Schmitt 
lien  according  to  the  statute,  in  cases  (Cal.),  16  Pac.  Rep.  516,  517. 
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payable  at  least  thirty-five  days  after  the  final  completion  of  the 
work  and  contract.  No  payment  made  before  the  same  is  due 
by  the  contract  is  valid  for  the  purpose  of  defeating  or  dimin- 
ishing any  lien  in  favor  of  any  person  except  the  contractor ; 
but  as  to  such  liens,  such  payment  shall  be  deemed  as  if  not 
made,  and  shall  be  applicable  to  such  liens,  notwithstanding  that 
the  contractor  to  whom  it  was  paid  may  thereafter  abandon 
his  contract,  or  be  or  become  indebted  to  the  reputed  owner 
in  any  amount  for  damages  or  otherwise  for  non-performance  of 
his  contract.  The  whole  contract  price  must  be  payable  in 
money,  and  cannot  be  diminished  by  any  indebtedness  or  offset 
in  favor  of  the  owner. 

Any  persons  other  than  the  contractor  may  at  any  time  give 
to  the  owner  a  written  notice  that  they  have  performed  ijot;,,^  ^j, 
labor  or  furnished  materials  to  the  contractor,  or  that  owner, 
they  have  agreed  to  do  so,  stating  in  general  terms  the  kind, 
name  of  the  person  for  whom  the  same  was  done  or  furnished, 
and  the  value  of  that  furnished  or  to  be  furnished.  It  is  the  duty 
of  the  owner  to  withhold  sufficient  money  due  the  contractor  to 
answer  such  claim,  and  any  lien  that  may  be  filed  therefor.^ 

The  land  upon  which  any  building,  improvement,  or  structure 
is  constructed,  together  with  a  convenient  space  about  ^^^^  ^^^_ 
the  same,  or  so  much  as  may  be  required  for  the  con-  i'<''  *°  ''™- 
venient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien  if, 
at  the  commencement  of  the  work,  or  of  the  furnishing  of  the 
materials  for  the  same,  the  land  belonged  to  the  person  who 
caused  said  building,  improvement,  or  structure  to  be  con- 
structed, altered,  or  repaired ;  but  if  such  person  owned  less 
than  a  fee-simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

The  liens  are  preferred  to  any  lien,  mortgage,  or  other  in- 
cumbrance which  may  have  attached  subsequent  to  the  p^-^^^^^ 
time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 

^  See  statute  for  mode  of  service,  1885,  a  notice  to  the  owner  that  a 

etc.     As  to  sufficiency  of  notice,  see  balance  was  due  him  from  the  original 

Davis  V.  Livingston,  29  Cal.  283.     As  contractor  imposed   no   duty  on  the 

to  the  effect  of  the  notice,  see  Mc-  owner  to  retain  money  to   meet  the 

Alpin  V.  Duncan,  16  Cal.  126.  claim.     McCants  v.   Bush,   70     Cal. 

Prior  to    this   section,  which    was  125. 
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nished ;  also  to  any  lien,  mortgage,  or  other  incumbrance  of  which 
the  lien-holder  had  no  notice,  and  which  was  unrecorded  at  the 
time  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished. 

Every  original  contractor,^  within  sixty  days  after  the  comple- 
Statement  *'^°'^  ^^  ^^^  Contract,  and  every  other  person  within 
of  claim.  thirty  days  after  the  completion  of  any  building,  im- 
provement, or  structure,  or  alteration,  or  performance  of  labor  in 
a  mining  claim,^  must  file  with  the  county  recorder  a  statement 
of  his  demand,  after  deducting  all  just  credits,  with  the  name  of 
the  owner  and  of  the  person  by  whom  he  was  employed,  or  to 
whom  he  furnished  the  materials,^  the  terms,  the  time  given,*  and 
conditions  of  the  contract,  and  also  a  description  of  the  property 
sufficient  for  identification,  which  claim  must  be  verified  by  oath.^ 

No  lien  continues  longer  than  ninety  days  after  the  filing  of 
the  same,  unless  a  proceeding  to  enforce  it  is  com- 
menced.^ 


Action. 


^  Not  every  one  who  deals  with  the 
owner  is  an  original  contractor.  Ma/- 
terial-men  furnishing  materials  for  the 
construction  of  a  building,  though  un- 
der a  contract  with  the  owner,  and  per- 
sons directly  employed  by  him  to  work 
on  the  building,  are  not  original  con- 
tractors, and  therefore  must  file  their 
claims  within  thirty  days  from  the 
completion  of  the  building.  Sparks  v. 
Butte  Co.  Grav.  M.  Co.  55  Cal.  389. 

2  A  lien  filed  before  the  building  is 
completed  is  void,  unless  it  appears 
that  the  original  purpose  was  to  build 
only  in  part,  or  that  the  original  pur- 
pose to  finish  was  abandoned.  Schwartz 
V.  Knight,  16  Pac.  Eep.  235.  The 
claimant. is  entitled  to  a  lien  though 
the  building  is  not  completed,  if  he 
alleges  and  proves  that  the  defendant 
did  not  intend  to  complete  it,  and  that 
he  had  notified  the  claimant  to  that 
effect.  Harmon  v.  Ashmead,  68  Cal. 
321,  322;  9  Pac.  Rep.  183;  Germania 
B.  &  L.  Assn.  V.  Wagner,  61  Cal.  349. 

*  The  requirement  in  regard  to  the 
name  of  the  person  by  whom  the 
claimant  was  employed,  is  the  state- 
ment of  a  fact,  not  a  conclusion  of 
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law.  If  he  states  the  name  of  the 
person  by  whom  he  was  employed, 
the  requirement  is  met,  though  it 
turns  out  that  such  employer  was  a 
member  of  a  firm,  and  employed  him 
on  behalf  of  the  firm.  McDonald  v. 
B^^kus,  45  Cal.  262. 

^  If  there  is  no  agreement  as  to 
time,  there  need  be  no  statement  of 
the  time  given.  Hills  v.  Ohlig,  63 
Cal.  104. 

^  As  to  sufficiency  of  notice  in 
general,  see  Mclntjrre  v.  Trautner, 
63  Cal.  429  ;  Blackman  v.  Marsicano, 
61  Cal.  638;  Selden  v.  Meeks,  17 
Cal.  128  ;  Brennan  v.  Swasey,  16  Cal. 
140 ;  Hooper  v.  Flood,  54  Cal.  218  ; 
Tredinnick  v.  Ked  Cloud  Consolidated 
llin.  Co.  (Cal.)  13  Pac.  Rep.  152. 

*  The  action  is  an  equitable  one, 
and  a  party  is  not  entitled  to  a  trial 
by  a  jury  as  a  matter  of  right.  The 
granting  or  refusing  such  a  trial  is 
within  the  discretion  of  the  court. 
Curnow  V.  Blue  Gravel,  &c.  Co.  68 
Cal.  262. 

The  action  must  be  commenced 
within  the  limited  time,  notwithstand- 
ing the  insolvency  of  the  debtor.   The 
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When  there  are  different'  liens  on  the   same  property,  the 
judgment  must  declare  their  priority  in  the  following 
order :  1.  All  persons^  performing  manual  labor  in,  on, 
or  about  the  same ;   2.  Persons  furnishing  materials ;    3.  Sub- 
contractors ;  4.  Original  contractors.^ 

1191.    Colorado.^  —  Whoever  shall  do  work  or  furnish  mate- 
rials by  contract,  express  or  implied,  with  the  owner  of 
any  land,  to  any  amount,  for  the  construction,  enlarge-   titled  to 
ment,  alteration,  or  repair  of  any  building  or  other 
structure  upon  such  land,  or  in  making  any  other  improvements, 
or  in  doing  any  other  work  upon  such  land,  shall  have  a  lien 
upon  such  land,  building,  structure,  and  other  improvement  for 
the  amount  and  value  of  the  work  so  done,  or  materials  so  fur- 
nished, to  the  extent  of  the  interest  or  claim  of  such  owner 
thereto  at  the  time  of  the  commencement  to  do  such  work  or  to 
furnish  such  materials.^    Said  lien  shall  likewise  attach    .  ,^ 

After-ac- 

to  another  or  greater  interest  in  any  of  such  property   quired  ia- 
acquired  by  such  owner  at  any  time  subsequent  to  such 
commencement  to  do  work  or  to  furnish  materials,  and  before 
the  establishment  of  said  lien  by  process  of  law.     For 

Definitions. 

the  purposes  of  this  act,  the  term  "work  shall  be 
deemed  to  include  labor  of  every  kind,  whether  skilled  or  un- 
skilled ;  and,  for  said  purposes,  except  when  otherwise  indi- 
cated, any  person  having  an  assignable,  transferable,  or  convey- 
able  interest  or  claim  in  or  to  any  land,  building,  structure,  or 
other  property  mentioned  in  this  act,  shall  be  deemed  an  owner. 
Any  person  rendering  personal  services  for  wages  or  otherwise, 
or  by  use  of  machinery,  teams,  or  otherwise,  shall  be  deemed  a 
contractor,  or  sub-contractor,  in  either  degree,  as  the  case  may 
be,  as  well  as  any  person  doing  work  by  the  job  or  piece. 

proceedings  are  not  stayed  by  the  in-  rials  for  the  construction]  or  repair  of  . 

solvency  act.      Bradford   v.  Dorsey,  any  building  or  other  improvement  on 

63  Cal.  122.  lots  in  any  city  or  town,  or  not  with- 

1  A  reasonable  attorney's  fee  is  al-  in   any  city  or  town.     G.   S.    1883, 
lowed  as  part  of  the  plaintiff's  costs;  §  2135. 

and  a  stipulation  of  the  parties  in  re-  A  lien  is  also  given  miners  and 
gard  to  judgment  does  not  excuse  others  doing  work  or  furnishing  ma- 
such  fee,  unless  the  exclusion  be  ex-  terials  for  working  any  mine.  G.  S. 
press.  Kapp  v.  Spring  Valley  Gold  1883,  §§  2137,  2138.  As  to  what  a 
Co.  (Cal.)  16  Pac.  Eep.  325.  mining  lien  covers,  see  Keystone  M. 

2  G.  S.  1883,  §  2131-2162.  Co.  v.  Gallagher,   5  Colo.  23  ;   Bar- 
*  These  provisions  apply  to  all  per-  nard  v.  McKenzie,  4  Colo.  251. 
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One  who  does  work  or  furnishes  materials  by  contract  with 
Sub-con-  *^®  principal  contractor  is  deemed  a  sub-contractor  in 
tractor  in     the  first  degree  ;  and  one  who  does  work  or  furnishes 

first  degree  •   i      i  •  i       i  .        , 

and  sec-  materials  by  contract  with  the  sub-contractor  m  the 
first  degree,  is  a  sub-contractor  in  the  second  degree. 

Pefsons  who  do  work  or  furnish  materials  for  the  construc- 
tion,  extension,  enlargement,  alteration,  or  repair  of 
roads,  any   railroad,   tramway,  wagon-road,  toll-road,  canal, 

'  '  bridge,  wharf,  water  ditch,  flume,  aqueduct,  or  reser- 
voir, also  have  a  lien  for  the  same. 

A  party  claiming  a  lien  must  file  in  the  oflB.ce  of  the  recorder 
Claim  of  °^  ^^^  county  a  statement  containing :  1.  A  notice  of 
l'«°-  intention  to  claim  a  lien ;  2.  A  description  of  the  prop- 

erty ;  and,  3.  A  verified  account  showing  the  debt  and  all  the 
credits ;  the  principal  contractor  within  sixty  days  after  the  time 
when  the  last  work  was  done,  or  the  last  materials  furnished  ;  a 
sub-contractor  of  either  degree  within  forty  days  from  such  time. 

Any  sub-contractor  of  either  degree  may  file  in  such  office  a 
Notice  to  notice  of  intention  to  hold  and  claim  a  lien,  giving  a 
owner.  description  of  the  property  and  the  probable  value  of 
the  work  to  be  done,  or  of  the  materials  to  be  furnished,  as  near 
as  may  be.  Such  statement  may  be  filed  before  beginning  work 
or  afterwards.  From  the  time  of  filing  such  statement  he  shall 
have  a  lien  not  exceeding  the  sum  stated  as  the  probable  value. 
If  he  claims  a  lien  for  work  done  or  materials  furnished  before 
filing  such  statement,  he  may  include  a  statement  of  the  value 
of  the  work  already  done  and  material  furnished.  An  affidavit 
that  he  claims  such  lieo  must  be  annexed.^  Upon  the  filing  of 
such  statement,  the  payment  to  the  contractor  of  so  much 
money  as  is  claimed  to  be  due  is  deemed  to  be  enjoined,  and  it 
is  the  duty  of  the  owner  to  hold  the  same  until  the  right  to 
receive  the  amount  shall  be  adjudged. 

In  the  case  of  lands  occupied  by  any  such  building,  or  struc- 
j.  ,  .  ture,  or  other  improvement,  so  much  of  such  lands  as 
jecttoiien.   may  be  necessary  for  the  convenient  use  and  occupa- 

1  The  sub-contractor  is  entitled  to  cipal  contract.  The  sub-contractor  is 
be  paid  out  of  moneys  that  may  be-  not  entitled  to  a  lien  for  expenses, 
come  due  the  contractor  for  labor  or  Tabor  v.  Armstrong,  9  Colo.  285. 
materials  furnished  by  other  persons  And  see,  with  reference  to  this  sec- 
subsequent  to  the  sub-contractor's  tion,  Tabor  v.  Armstrong  (Colo.),  12 
lien  notice,  but  under  the  same  prin-  Fac.  Rep.  157. 
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tion  of   any  such   building,  structure,  or   any  other   improve- 
ment, shall  be  subject  to  the  liens  hereinbefore  provided  for. 
In  case  of  a  mine,   mining  claim  or  lode,  except  as 
otherwise  provided,  said  lien  shall  attach  to  the  whole 
thereof,  or  to  so  much  thereof  as  said  owner  shall  have  an  inter- 
est in.     In  case  any  such  shall  occupy  two  or  more  lots   ggygjal 
or  other  subdivisions  of  land,  such  several  lots  or  other   '°t^- 
subdivisions  of  land  shall  be  deemed  one  lot,  and  the  same  rule 
shall  hold  in  cases  of  any  other  such  improvements  that  shall 
be  practically  indivisible.     Said  lien  shall  attach  to  all   ^. 

1  •  11  1    ■  •  •  1      Fixtures. 

machinery  and  other  fixtures  used  in  connection  with 
any  such  lands,  buildings,  or  structures. 

When  the  lien  is  for  work  done  or  material  furnished  for  an 
entire  structure,  erection,  or  improvement,    such   lien 

,,.,,.  .  .  Priority  as 

shall  attach  to  the  building,  erection,  or  improvement  to  buiid- 
for  or  upon  which  such  work  was  done  or  materials  '"^^' 
furnished,  in  preference  to  any  prior  lien  or  incumbrance,  or 
mortgage  upon  -the  land  upon  which  the  same  is  erected  or  put ; 
and  any  person  enforcing  such  lien  may  have  such  building, 
erection,  or  improvement  sold  under  execution,  and  the  pur- 
chaser at  such  sale  may  remove  the  same  within  thirty  days  after 
such  sale. 

All  such  liens  shall  relate  back  to  the  time  of  the  commence- 
ment to  do  work  or  to  furnish  materials,  and  shall  have    „  .   . 

Priority. 

priority  over  any  and  every  lien  or  incumbrance  sub- 
sequently intervening,  or  which  may  have  been  created  prior 
thereto,  but  which  was  not  then  recorded,  and  of  which  the 
lienor  under  this  act  had  no  notice.  Nothing  herein  contained 
shall  be  construed  as  impairing  any  valid  incumbrance  upon  any 
such  land,  duly  made  and  recorded,  before  such  work  was  com- 
menced, or  the  first  of  such  materials  were  furnished. 

When  different  liens  are  claimed   against  any  property,  the 
rank  of  each  lien  shall  be  declared  in  the  iudgment  in    ,  , 

*^  ,  Juugmeat. 

the  following  order :  First.  Sub-contractors  in  the  sec- 
ond degree;  Second.  Sub-contractors  in  the  first  degree;  Third. 
The  original  contractors.^ 

No  lien  shall  hold  the  property  longer  than  six  months  after 
filing  the  statement,  unless  an  action  be  commenced  within  that 

1  A  personal  judgment  cannot  be  nard  v.  McKenzie,  4  (3olo.  251 ;  Hart 

entered  for  part  of  the  claim  inde-  v.  Mullen,  4  Colo.  512. 
pendently  of  the  right  of  lien.     Bar- 
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time  to  enforce  the  same.^  The  court  shall  cause  said  property 
Action  and  *°  ^®  ^°^^  i°  Satisfaction  of  said  lien  and  costs  of  suit, 
'***■  as  in  the  case  of  foreclosure  of  mortgages. 

1192.  Connecticut.^ — Every  building  in  the  construction  or 
Who  en-      ^sp^'i's  of  which,  or  of  any  of  its  appurtenances,  any 

titled  to  person  shall  have  a  claim  for  materials  furnished  or 
hen.  . 

services   rendered,    exceeding  twenty -five   dollars   in 

amount,  by  virtue  of  an  agreement  with  or  by  consent  of  the 
owner  of  the  land  upon  which  such  "building  is  erected,  or  some 
person  having  authority  from  or  rightfully  acting  for  such  owner 
in  procuring  or  furnishing  such  labor  or  materials,  shall,  with  the 
land  on  which  the  same  may  stand,  be  subject  to  the  payment  of 
such  claim  ;  and  said  claim  shall  be  a  lien  on  such  land,  building, 
and  appurtenances,  and  shall  take  precedence  of  any 
other  incumbrance  originating  after  the  commencement 
of  such  services,  or  the  furnishing  of  any  such  materials,  subject 
to  apportionment  as  provided,  and  said  premises  may  be  fore- 
closed by  such  person  in  the  same  manner  as  if  held  by  mort- 
gage. No  sub-contractor,  with  or  without  a  written  contract, 
shall  be  required  to  obtain  an  agreement  with,  or  the  consent  of, 
the  owner  of  the  land,  to  enable  him  to  claim  a  lien. 

No  such  lien  shall  be  valid  unless,  within  sixty  days  after  the 
Certificate  P^rson  performing  such  services,  or  furnishing  such 
filed-  materials,  has  ceased  so  to  do,  he. shall  lodge  with  the 

town  clerk  of  the  town  in  which  said  building  is  situated  a  cer- 
tificate in  writing  describing  the  premises,  the  amount  claimed 
as  a  lien  thereon,  and  the  date  of  the  commencement  of  the 
claim,  the  same  being  first  subscribed  and  sworn  to  as  the 
amount  justly  due,  as  nearly  as  the  same  can  be  ascertained, 
which  certificate  shall  be  recorded  by  the  town  clerk  with  deeds 
of  land ;  ^  but  in  case  of  the  death  of  a  party  who  might  have 
filed  such  a  certificate  before  filing  the  same,  his  executor  or  ad- 
ministrator may  make  and  lodge  such  a  certificate  within  three 

^  The  proceedings  to  enforce  the  filed  prior  or  subsequent  to  the  com- 

lien    are    in  their  nature   equitable,  pletion  of  the  building.     Hart  v.  Mul- 

San  Juan  &  St.  Louis  M.  &  S.  Co.  v.  len,  4  Colo.  512. 

Finch,  6  Colo.  214  ;  Clear  Creek  Co.  "  G.  S.  1888,  ch.  186,  §§  3018-3030. 

V.  Knot,  1  Colo.  374.  '  The  town  clerk  is  to  index  the 

Suit  must   be    commenced  within  owner's  name.     Acts  1885,  ch.  25. 
the  time  limited,  whether  the  lien  be 
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months  from  the  time  of  his  qualification  as  such,  and  within  six 
months  from  the  decease  of  the  original  claimant. 

No  person  other  than  the  original  contractor  ^  for  the  building, 
or  a  sub-contractor  whose  contract  with  such  original  ^g^^g^  („ 
contractor  is  in  writing,  and  has  been  assented  to  in  owner, 
writing  by  the  other  party  to  such  original  contract,  shall  be 
entitled  to  claim  any  such  lien,  unless  he  shall,  within  sixty  days 
from  the  time  he  shall  have  commenced  to  furnish  materials  or 
render  services,  give  written  notice  to  the  owner  of  such  build- 
ing that  he  has  so  commenced  to  furnish  materials  or  render 
services,  and  intends  to  claim  a  lien  therefor  on  said  building, 
which  shall  be  served  upon  said  owner,  if  he  resides  in  the  same 
town  in  which  said  building  is  being  erected  or  repaired,  by  any 
indifferent  person,  by  leaving  with  him,  or  at  his  usual  place  of 
abode,  a  true  and  attested  copy  thereof  ;  and  if  such  owner  does 
not  reside  in  said  town,  but  has  a  known  agent  therein,  such 
notice  may  be  so  served  upon  said  agent ;  otherwise  it  may  be 
served  by  any  indifferent  person  by  depositing  in  the  post-office 
in  the  town  in  which  the  claimant  resides,  postage  paid,  a  true 
and  attested  copy  of  said  notice  directed  to  such  owner  at  the 
place  where  he  resides ;  and  where  there  shall  be  two  or  more 
owners,  notice  to  one  of  them,  if  given  as  above  provided,  shall 
be  deemed  notice  to  all ;  and  a  copy  of  said  notice,  and  of  the  re- 
turn of  the  person  who  served  it  indorsed  thereon,  shall  also  be 
lodged  for  record  with  the  town  clerk  of  the  town  in  which  such 
land  lies  within  said  period  of  sixty  days.^ 

1  As  to  distinction  between  an  orig-  division,  and  refused  to  take  his  share, 

inal  and  a  sub-contractor,  see  Kinney  may  take  advantage  of  the  defective 

V.  Blackmer  (Conn.),  10  Atl.  Kep.  568.  character  of  the  liens  of  others  in  re- 

^  The  notice  must  be  given  in  the  spect  to  the  notice,  and  the  owner 
mode  prescribed,  and  the  land-owner  cannot  avail  himself  of  the  payments 
cannot  waive  a  defect  in  the  notice  so  made  to  them.  White  v.  Washington 
as  to  make  the  lien  a  valid  one  as  School  District,  supra. 
against  other  parties  claiming  liens.  In  making  a  claim  for  materials  fur- 
White  V.  Washington  School  District,  nished,  if  the  delivery  of  the  materials 
42  Conn.  541.  is  completed  within  sixty  days  after 

Where  there   are   several  liens  of  it  was  commenced,  the  notice  to  the 

sub-contractors,  and  the  amount  due  owner  may  be  given  and  the  certificate 

from  the  owner  to  the  original  con-  filed  with  the  town  clerk  at  the  same 

tractor  is  insufficient  to  pay  all  the  time  ;  and  it  is  immaterial  that  the 

liens  in  full,  and  the  owner  apportions  certificate  is  filed  before  the  notice  is 

the  fund  pro  rata  among  them,  one  of  given,      Shattuck    v.    Beardsley,    46 

the  claimants  who  has  objected  to  the  Conn.  386. 
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No  lien  can  attach  for  a  greater  amount  in  the  whole  than  the 
.  price  which  the  owner  agreed  to  pay  for  such  building 

between  and  its  appurtenances ;  arid  when  there  are  several 
claimants  whose  united  claims  exceed  such  price,  the 
claimants  other  than  the  original  contractor  are  entitled  to  be 
first  paid  in  full,  if  the  amount  of  such  price  is  sufficient ;  but  if 
not,  the  amount  is  to  be  apportioned  between  such  claimants.  In 
determining  the.  amount  for  which  liens  may  attach,  the  owner 
is  allowed  all  payments  made  in  good  faith  to  the  original  con. 
tractor  before  receiving  notice  of  such  lien  or  liens.^ 

All  liens  may,  on  motion  of  any  party  to  the  suit,  be  fore- 
Decree  of  closed  by  a  decree  of  sale  instead  of  a  strict  foreclosure, 
sa'e.  at  the  discretion  of  the  court. 

The  court  in  such  proceedings  may  appoint  a  person  to  make 
such  sale,  and  shall  direct  whether  the  property  shall  be  sold  as 
a  whole  or  in  parcels,  and  how  such  sale  shall  be  made  and  ad- 
vertised ;  but  in  all  cases  in  which  such  sale  is  ordered,  the  court 
shall  appoint  three  disinterested  persons  who  shall,  under  oath, 
appraise  the  property  to  be  sold,  and  make  return  of  their  ap. 
praisal  to  the  clerk  of  the  court. 

No  mechanic's  lien  continues  in  force  for  a  longer  period  than 
j-ore-  tw'o  years  after  it  has  been  perfected,  unless  the  claim- 

closure,  g^jj^  within  such  time  commences  an  action  to  foreclose 
it,  and  proceeds  to  final  judgment. 

1193.    Dakota  Territory .^  —  No  person  is  entitled  to  a  me- 
chanic's lien  who  takes  collateral  security  on  the  same  contract. 
Every  mechanic,  or  other  person  who  shall  do  any  labor  upon, 

^  Spaulding  v.  Thompson  Ecclesi-  the  owner  afterwards,  before  suit  is 

astical  Soc.  27  Conn.  573,  577.  brought  to  enforce  the  lien,  pays  the 

A  verbal  guarantee  by  the  owner  to  bills  he  has  guaranteed.     Gridley  v. 

pay  certain  debts  does  not  constitute  Sumner,  svpra. 

payment.      Gridley    v.    Sumner,    43  "  Compiled   Laws    1887,  §§   5469- 

Conn.  14.  5485.                        I 

The  rights  of  a  sub-contractor  with  A  lien  is  also  given  to  miners  and 
respect  to  his  lien  are  determined  by  others  for  labor  on,  and  materials  fur- 
the  state  of  things  at  the  time  he  gives  nished  for,  mines  and  structures  con- 
notice  to  the  owner  of  his  lien;  and  nected  therewith.  Comp.  L.  1887, 
therefore  if  at  that  time  the  owner  §§  2039-2045. 

has  verbally  guaranteed  the  payment  Claims  or  contracts  for  furnishing 

of  certain  debts,  this  does  not  amount  lightning-rods  are  not  within  the  stat- 

to  payment,  and  is  not  to  be  regard-  ute.    Laws  1887,  ch.  99;   Comp.   L. 

ed  ;  and  it  is  of  no  consequence  that  1887,  §  5469. 
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or  furnish  any  materials,  machinery,  or  fixtures  for,  any  building, 
erection,  or  other  improvements  upon  land,  including 
those  engaged  in  the  construction  or  repair  of  any  work   titled  to 
of  internal   improvement,  by    virtue    of   any   contract 
with  the  owner,  his  agent,  trustee,  contractor  or  sub-contractor, 
shall  have,  for  his  labor  done,  or  materials,  machinery,  or  fixtures 
furnished,  a  lien  upon  such  building,  erection,  or  improvement, 
and  upon  the  land  belonging  to  such  owner  on  which  the  same 
is  situated,  to  secure  the  payment  of  such  labor  done,  or  mate- 
rials, machinery,  or  fixtures  furnished. 

Every  sub-contractor  wishing  to  avail  himself  of  the  benefits 
of  this  lien  shall,  within  sixty  days  after  such  material  Account 
shall  have  been  furnished  or  labor  performed,  file  with 
the  clerk  of  the  district  court  of  the  county  or  judicial  subdi- 
vision in  which  the  building,  erection,  or  other  improvement  to 
be  charged  with  the  lien  is  situated,  a  just  and  true  account  of 
the  demand  due  him  after  allowing  all  credits,  and  containing  a 
correct  description  of  the  property  to  be  charged  with  said  lien 
and  verified  by  his  affidavit.  But  a  failure  to  file  the  same  within 
the  time  aforesaid  shall  not  defeat  the  lien,  except  as  against  pur- 
chasers or  incumbrancers  in  good  faith  and  without  notice,  whose 
rights  accrued  after  the  sixty  days,  and  before  any  claim  for  the 
lien  was  filed,  or  against  owners,  except  the  amount  due  the  con- 
tractor at  the  time  of  filing  the  same. 

Every  sub-contractor  may,  at  any  time  within  six  months  after 
his  labor  is  performed  or  materials  furnished,  make  a  j^^y^g  ^ 
statement  thereof  in  writing,  supported  by  affidavit  owner.  ^ 
that  the  same  is  just  and  true,  and  file  the  same  with  the  clerk 
as  before  provided,  and  give  notice  thereof,  with  a  copy  of  such 
statement,  to  the  owner,  his  agent  or  trustee,  and  to  the  con- 
tractor ;  and  from  and  after  the  service  of  such  notice  his  lien 
therefor  shall  have  the  same  force  and  effect,  and  be  prosecuted' 
in  like  manner,  as  a  lien  by  the  contractor,  but  shall  be  enforced 
against  the  property  only  to  the  extent  of  the  balance  due  to  the 
contractor  at  the  time  of  the  service  of  such  notice  upon  the 
owner,  his  agent  or  trustee. 

In  case  the  contractor  shall  refuse  to  make  and  sign  such  set- 
tlement, then  the  sub-contractor  may  make  a  just  and   Sub-con- 
true  statement  of  the  labor  done  or  things  furnished,    sfattment 
giving  all  credits,  which  he  shall  present  to  the  owner,   fi'«^- 
his  agent  or  trustee,  and  shall  also  within  said  thirty  days  file  a 
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copy  of  the  same,  verified  by  afi&davifc,  with  the  clerk  of  the  dis- 
trict court  of  the  county  or  judicial  subdivision  in  which  the 
building,  erection,  or  other  improvement  is  situated,  together 
with  a  correct  description  of  the  property  to  be  charged  with  the 
lien. 

The  certificate  of  settlement  or  statement  of  the  sub-con- 
Owner  tractor  shall  be  a  justification  to  the  owner  in  with- 
hold pay-'  liolding  from  the  contractor  the  amount  appearing 
ment.  thereby  to  be  due  the  sub-contractor  until  the  same  has 

been  paid,  and  the  owner  shall  bedbme  the  surety  of  the  con- 
tractor to  the  sub-contractor  for  the  amount  due  to  the  extent 
before  provided. 

Every  peraon,  except  as  has  been  provided  for  sub-contractors, 
Contrac-      ™^y  ^^^  with  the  clerk  as  aforesaid,  and  within  ninety 

'"''''  ?^",  J  days  after  all  the  things  aforesaid  shall  have  been  fur- 
count  filed.  •'  "  e  T  •      ^ 

nished  or  the  labor  done,  a  like  account  of  his  demand ; 
but  a  failure  to  file  the  same  within  the  time  aforesaid  shall  not 
defeat  the  lien  except  against  purchasers  or  incumbrancers  in 
good  faith  without  notice  whose  rights  accrued  after  the  ninety 
days  and  before  any  claim  for  the  lien  was  filed. 

The  liens  for  labor  done  or  things  furnished  shall  have  priority 
in  the  order  of  the  filing  of  the  accounts  thereof  as 
riony.  aforesaid,  and  shall  be  preferred  to  all  other  liens  and 
incumbrances  which  may  be  attached  to  or  upon  said  building, 
erection,  or  other  improvement,  and  to  the  land  on  which  the 
same  is  situated,  or  either  of  them,  made  subsequent  to  the  com- 
mencement of  said  building,  erection,  or  other  improvement. 

The  entire  land  upon  which  any  such  building,  erection,  or 
Laiid  sub-  otter  improvement  is  situated,  including  that  portion 
jecttoiien.  pf  the  same  not  covered  therewith,  shall  be  subject  to 
liens  to  the  extent  of  all  the  right,  title,  and  interest  owned 
therein  by  the  owner  thereof  for  whose  immediate  use  or  benefit 
such  labor  was  done  or  things  furnished. 

The  lien  for  the  things  aforesaid,  or  work,  shall  attach  to  the 
Prioritv  as  buildings,  erections,  or  improvements  for  which  they 
to  build-  were  furnished  or  done,  in  preference  to  any  prior  lien 
or  incumbrance,  or  mortgage  upon  the  land  upon  which 
the  same  is  erected  or  put,  and  any  person  enforcing  such  lien 
may  have  such  building,  erection,  or  other  improvement  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within 
a  reasonable  time  thereafter. 
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Any  person  having  a  lien  by  virtue  of  this  statute  may  bring 
an  action  to  enforce  the  same  in  the  district  court  of  the  county 
or  judicial  subdivision  wherein  the  property  is  situated. 

Upon  the  written  demand  of  the  owner,  his  agent  or  contrac- 
tor, served  on  the  person  holding  the  lien,  requiring  him  to  com- 
mence suit  to  enforce  such  lien,  such  suit  shall  be  commenced 
in  thirty  days  thereafter,  or  the  lien  shall  be  forfeited. 

Every  person  for  whose  immediate  use  and  benefit  any  build- 
ing, erection,  or  improvement  is  made,  having  the  capacity  to 
contract,  including  guardians  of  minors  or  other  persons,  shall  be 
included  in  the  words  "  owner  thereof." 

All  persons  furnishing  things  or  doing  work  provided  for  by 
this  chapter  shall  be  considered  sub-contractors,  except  such  as 
have  therefor  contracts  directly  with  the  owner,  proprietor,  his 
agent  or  trustee. 

1194.  Delaware.^  —  Any  person  having  performed  or  furnished 
work  and  labor  or  material,  or  both,  to  an  amount  ex-   y^^^^  g^_ 
ceeding  twenty-five  dollars,  in  or  for  the  erection,  altera-   j!"*'^  *■" 
tion,  or  repair  of  any  house,  building,  or  structure,  in 
pursuance  of  any  contract,  express  or  implied,  with  the  owners 
of  such  house,  building,  or  structure,  or  with  the  agent  of  such 
owner,  or  with  any  contractor  who  shall  have  contracted  for  the 
erection,  alteration,  or  repair  of  the  same,  and  for  the  furnishing 
of  the  whole  or  any  part  of  the  materials  therefor,  may  obtain  a 
lien  upon  such  building,  house,  or  structure,  and  upon  the  ground 
upon  which  the  same  may  be  situated  or  erected. 

No  contractor  shall  file  any  statement  of  his  claim  until  after 
the  expiration  of  ninety  days  from  the  completion  of  gtatement 
the  building,^  but  he  must  file  it  within  thirty  days  oiUen. 
after  the  expiration  of  the  ninety  days.  All  other  persons  must 
file  statements  of  their  liens  within  ninety  days  from  the  com- 
pletion of  their  work  or  last  delivery  of  materials.  The  state- 
ment must  be  filed  in  the  office  of  the  prothonotary  of  the 
superior  court  in  the  county  wherein  such  building  or  structure 
is  situated.     The  statement  shall  contain  and  set  forth:   1.  The 


1  Laws  1879,  ch.  145.  ^  A  judgment  entered  on  a  claim 
A  claim  for  work  done  and   ma-  prematurely  filed,  in  the  absence  of 
terials  used  in  painting,  glazing,  and  any  defence,  will  not  be   set  aside, 
varnishing  a  house,  is  within  the  pur-  France  v.  Woolston,  supra. 
view  of  the  statute.     France  v.  Wool- 
ston, 4  Houst.  (Del.)  557.  135 
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names  of  the  party  claimant,  and  owner  or  reputed  owner  of 
the  building,  house,  or  structure,  and  also  of  the  contractor,  and 
whether  the  contract  of  the  claimant  was  made  with  such  owner 
or  his  agent,  or  with  such  contractor ;  2.  The  amount  or  sum 
claimed  to  be  due,  the  nature  anc^kind  of  the  work  and  labor 
done,  or  a  bill  of  particulars  of  the  kind  and  amount  of  mate- 
rials furnished ;  3.  The  time  when  the  said  work  and  labor,  or 
the  furnishing  of  said  materials,  was  commenced  and  finished ; 
4.  The  locality  of  the  building,  house,  or  structure,  with  such 
description  as  may  be  sufficient  to  identify  the  same ;  5.  That 
the  said  work  and  labor  were  performed,  or  said  materials  were 
furnished,  on  the  credit  of  the  said  building,  house,  or  structure ; 
6.  That  the  amount  of  the  said  claim  exceeds  twenty-five  dollars, 
and  that  the  same  has  not  been  paid  to  the  claimant.  The 
claimant  shall  make  affidavit  to  the  truth  and  correctness  of  the 
said  claim  and  of  the  facts  stated  therein. 

Any  judgment  obtained  upon  such  claim  shall  become  a  lien 
upon  such  building,  house,  or  structure,  and  upon  the 

Judgment.       ^         ^  ,  .   ■,      ,  .       .  ,  , 

ground  upon  which  the  same  is  situated,  erected,  or  con- 
structed,!  ^^^  shall  relate  back  to  the  day  upon  which  said  work 
and  labor  was  begun,  or  the  furnishing  of  said  materials  was 
commenced,  and  shall  take  priority  accordingly. 
Proceedings  to  recover  the  claim  are  by  scire  facias. 

1195.  District  of  Columbia.^  —  Every  building  erected  or 
repaired  by  the  owner  or  his  agent,  and  the  lot  or  lots 
titled  to  of  ground  of  the  owner  upon  which  the  same  is  being 
erected  or  repaired,  shall  be  subject  to  a  lien  in  favor 
of  the  contractor,  sub-contracter,  material-man,  journeyman,  and 
laborer,  respectively,  for  the  payment  for  work  or  materials  con- 
tracted for,  or  furnished  for  or  about  the  erection,  construction, 
or  repairing  of  such  building,  and  also  for  any  engine,  machinery, 
or  other  thing  placed  in  said  building,  or  connected  therewith,  so 
as  to  be  fixtures. 

1  See   Capelle  v.  Baker,  3  Houst.     done  in  filling  up  any  lot,  or  construet- 
(Del.)  3i4.  ing  any  wharf  or  fixtures  thereon,  or  in 

2  Stats.  U.  S.  1884,  ch.  143,  §§  1-7.      dredging  the  channel  in  front  thereof 
Under  a  previous   statute,  that  of    under  contract,  there  is  a  lien  upon 

March  2,  1833,  a  contractor  was  not  the  lot  or  wharf.     U.  S.  Stats.  1884, 

entitled  to  a  lien.     Winder  v.  Cald-  ch.  143,  §  12. 

well,  14  How.  434.  There  is  also  a  lien  upon  lots  and 

For  materials   furnished,  or   labor  wharves  for  materials  or  labor  in  fiU- 

136  ing  or  erecting. 
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The  said  lien  shall  not  exceed  or  be  enforced  for  a  greater 
sum  than  the  amount  of  the  original  contract  for  the   ^^^g^^  „{ 
erection  or  repair  of  said  building  or  buildings.  ''«"• 

Any  person  wishing  to  avail  himself  of  the  provisions  of  this 
act,  whether  his  claim  be  due  or  not,  shall  file  in  the  Notice  of 
office  of  the  clerk  of  the  Supreme  Court  during  the  l"'™^^"^'' 
construction,  or  within  three  months  after  the  comple-  i'™- 
tion,  of  such  building  or  repairs,  or  the  placing  therein,  or  ad- 
jacent thereto,  of  any  engine,  machinery,  or  other  thing  as  afore- 
said, a  notice  of  his  intention  to  hold  a  lien  upon   the  property 
declared  liable  to  such  lien,  for  the  amount  due  or  to  become  due 
to  him,  specifically  setting  forth  the  amount  claimed. 

The  lien  shall  be  preferred  to  all  judgments,  mortgages,  deeds 
of  trust,  liens,  and  incumbrances  which  attach  upon  the 
said  building,  or  the  ground  aforesaid,  subsequent  to  the  """  ^ • 
commencement  of  work  on  said  building  ;  and  all  incumbrances 
and  liens  (other  than  those  which  attached  thereto  prior  to  the 
commencement  of  said  building  or  repairs)  which  are  required 
to  be  recorded  shall  be  postponed  to  said  liens,  unless  recorded 
prior  to  the  commencement  of  said  building  or  repairs. 

When  any  owner  of  lands  contracts  with  a  builder  for  the  sale 
of  lots  and  the  erection  of  buildings  thereon,  and  agrees 
to  advance  moneys  toward  the  erection  of  such  build-   vances  by 
ings,  the  lien  shall  have  priority  to  all  advances  made 
after  the  filing  of  said  notices  of  lien  ;  and  the  lien  shall  attach 
to  the  right,  title,  and  interest  of  the  owner  in  said  building  and 
land  to  the  extent  of  all  advances  which  shall  have  become  due 
after  the  filing  of  such  notice  of  such  lien,  and  shall  also  attach 
to  and  be  a  lien  on  the  right,  title,  and  interest  of  the  person  so 
agreeing  to  purchase  said  land  at  the  time  of  the  filing  of  said 
notices  of  lien.    When  a  building  shall  be  erected  or  repaired  by 
a  lessee  or  tenant  for  life  or  years,  or  a  person  having  an  equi- 
table estate  or  interest  in  such  building,  or  the  land  on  which  it 
stands,  the  lien  shall  only  extend  to  and  cover  the  interest  or 
estate  of  such  lessee,  tenant,  or  equitable  owner. 

The  lien  is  enforced  by  a  bill  in  equity,  which  may  be  com- 
menced at  any  time  within  one  year  after  filing  the  Bill  to  en- 
notice  of  lien. 

1196.   Florida.^  —  Mechanics,  laborers,  and  all  other  persons 
1  Acts  1887,  p.  126,  No.  67. 
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titled  to  ^^'^  ®^^^^  perform  any  labor  upon,  or  in  the  construc- 
lien  for        tion  of,  any  building  or  other  work  or  structure,  shall 

labor.  ,  ,.  .  . 

nave  a  hen  of  superior  dignity  to  all  others  upon  the 
building,  work,  or  structure  upon  which  they  may  have  worked 
in  the  construction  or  repair  thereof,  and  also  upon  the  interest 
of  the  owner  in  the  lot  or  land  upon  which  such  building,  work, 
or  structure  stands,  whether  such  labor  was  performed  in  the 
direct  employment  of  the  owner  of  the  property  or  his  agent, 
or  of  a  contractor  or  contractors,  sub  -  contractor .  or  sub  -  con- 
tractors. 

Such  lien  shall  be  filed  in  the  office  of  the  clerk  of  the  circuit 
Liens  to  court  within  six  months  after  demand  made  by  the 
^  ^  ■  party  having  the  lien  under  this  act  for  payment  to 
him  of  what  is  due  at  the  time  of  such  demand. 

Any  person  or  persons  who  shall  perform  any  labor  upon,  or 

for  the  benefit  of,  any  railroad,  canal,  telegraph  or  tel- 

raiiroads,      ephone  Company,  wharf,  mill,  distillery,  or  other  man- 

mUIs,  etc.  11., 

ufactory,  whether  m  the  construction,  repairing,  or 
operating  thereof,  shall  have  a  lien  of  superior  dignity  upon  such 
railroad,  canal,  telegraph  or  telephone  lines,  appurtenances,  and 
properties  thereof,  wharf,  mill,  distillery,  or  other  manufactory, 
together  with  the  owner's,  lessee's,  or  operator's  interest  in  the 
lot  or  land  upon  which  they  stand,  together  with  all  franchises, 
machinery,  and  equipments,  whether  such  labor  was  performed 
for  the  owner  or  his  agents,  or  for  a  contractor  or  sub-contractor, 
or  a  lessee  or  operator. 

Any  person  who  shall  furnish  any  lumber,  brick,  stone,  lime, 
J.     .  paint,  hardware,  or  other  building  material  for  the  con- 

materials,  struction,  repair,  or  use  of  any  building,  railroad,  canal, 
telegraph,  telephone,  wharf,  bridge,  mill,  distillery,  or  other  man- 
ufactory, work,  or  structure  shall  have  a  lien  on  the  same,  to- 
gether with  the  owner's  interest  in  the  lot  of  land  whereon  such 
building,  work,  or  structure  stands. 

The  liens  provided  for  shall  be  created  at  the  time  any  labor 

is  done  or  material  furnished,  and  shall  continue  for  six 

Creation  i  ■   i 

andiimi-      months  from  the  last  day  upon  which  such  labor  was 
done  or  material  furnished. 
The  liens  may  be  enforced  severally  by  any  mechanic,  laborer, 
or  material-man,  or  other  person  or  persons  to  whom 
ingstoen-    money  may  be  due  for  labor  performed  or  material  fur- 
nished, making  affidavit  before  the  clerk  of  the  circuit 
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court,  the  county  judge,  the  judge  of  the  county  court,  or  a  jus- 
tice of  the  peace,  that  there  is  due  and  unpaid  such  person 

dollars  for  work  done  or  material  furnished,  or  both,  specifying 
when  and  where  the  labor  was  done  or  the  material  was  fur- 
nished, and,  if  such  lien  be  such  as  to  attach  to  any  lot  or  lands, 
describing  the  lot  or  lands  ;  also  that  demand  for  payment  has 
been  made  and  payment  has  been  refused,  and  that  such  affida- 
vit is  made  in  good  faith,  and  not  through  malice  or  vexation. 
Upon  filing  such  affidavit  and  giving  bond  with  security,  to  be 
approved,  conditioned  to  pay  to  the  defendant  all  costs  and  dam- 
ages that  he  may  sustain  in  consequence  of  the  wrongful  and  im- 
proper bringing  of  such  suit,  it  shall  be  the  duty  of  such  clerk, 
judge,  or  justice  of  the  peace  to  issue  a  writ  of  attachment 
against  such  property  or  material,  and  a  summons  directed  to 
the  owner  of  said  property. 

If  upon  trial  of  the  case  it  be  found  in  favor  of  the  plaintiff, 
then  judgment  shall  be  rendered  in  his  favor  for  the   judgment 
amount  as  returned  by  the  jury,  together  with  costs  of   "■"'**'^- 
the  court  and  an  attorney's  fee.     The  property  is  sold  upon   ex- 
ecution after  notice. 

1197.  Georgia.^ — All  mechanics  of  every  sort,  who  have  taken 
no  personal  security  therefor,  shall,  for  work  done  and 
material  furnished  in  building,  repairing,  or  improving   titled  to 
any  real  estate  of  their  employers ;  all  contractors,  ma- 
terial-men, and  persons  furnishing  material  for  the  improvement 
of  real  estate  ;  all  contractors  ^  for  building  factories,  furnishing 
material  for  the   same,  or  furnishing"-^  machinery  for  the  same ; 
and  all  machinists  and  manufacturers  of  machinery,  including 
corporations  engaged  in  such  business,  who  may  furnish  or  put 
up  in   any  county  of  this  State  any  steam  mill  or  other  ma- 
chinery, or  who  may  repair  the  same ;    and  all  contractors  to 
build  railroads,  —  shall  each  have  a  special  lien    on  such   real 
estate,  factories,  and  railroads. 

^  Code  1882,  §§  1979,  1980.  vor  of  contractors  merely;  and  where 
2  A  carpenter  who  builds  under  a  the  declaration  was  for  a  contractor's 
contract  with  the  owner  occupies  the  lien,  the  court  permitted  the  plaintiff 
position  both  of  a  contractor  and  of  a  to  amend  it,  and  show  that  the  con- 
mechanic,  and  has  a  right  of  lien  in  tract  was  made  with  him  as  a  me- 
either  capacity,  or  in  both  capacities,  chanic.  Savannah,  &c.  R.  R.  Co.  v. 
Thurman  v.  Pettitt,  72  Ga.  38.  Under  Grant,  56  Ga.  68. 
a  previous  statute  no  lien  existed  in  fa- 
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When  work  is  done  or  material  furnished  upon  the  employ- 
Notice  to  nient  of  a  contractor  or  some  other  person  than  the 
owner.  owner,  the  lien  attaches  as  against  the  true  owner, 
upon  written  notice  given  to  him  stating  the  amount  claimed, 
before  he  settles  with  such  contractor. 

The  claim  must,  within  thirty  days  after  the  completion  of  the 
Claim  of  'wOrk,  Or  three  months  after  the  material  or  machinery 
lien  filed,  jg  furnished,  be  filed  in  the  office  of  the  Superior  Court. 
.  ,.  Action  to  enforce  the  lien  must  be  commenced  within 

Action. 

twelye  months  from  the  time^the  claim  becomes  due. 
As  between  themselves,  the  liens  shall  rank  according  to  date, 
.  but  all  of  the  liens  for  repairs,  building,  or  furnishing 

materials,  upon  the  same  property,  shall,  as  to  each 
other,  be  of  the  same  date  when  declared,  and  recorded  within 
thirty  days  after  the  work  is  done,  or  before  that  time.  Said 
liens  shall  be  inferior  to  liens  for  taxes,  to  the  general  and 
special  liens  of  laborers,  to  the  general  lien  of  landlords  for  rent, 
when  reduced  to  execution  and  levied;  to  claims  for  purchase- 
money  due  persons  who  have  only  given  bonds  for  titles  ;  and  to 
other  general  liens,  when  actual  notice  of  such  general  lien  of 
landlords  and  others  have  been  communicated  before  the  work 
was  done  or  materials  furnished  :  but  the  said  liens  shall  be 
superior  to  all  other  liens  not  excepted. 

1198.  Idaho  Territory.^ —  Every  person  performing  labor 
upon,  or  furnishing  materials  to  be  used  in  the  con- 

Who  en-  ^        .  .  •         e 

titled  to  struction,  alteration,  or  repair  of,  any  mining  claim, 
building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence, 
machinery,  railroad,  wagon-road,  aqueduct  to  create  hydraulic 
power,  or  any  other  structure,  or  who  performs  labor  in  any 
mining  claim,  has  a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished  by  each  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement,  or  his  agent ;  but  the  aggregate  amount  of  such 
liens  must  not  exceed  the  amount  which  the  owner  would  be 
otherwise  liable  to  pay.^ 

Any  sub-contractor,  material -man,  laborer,  or  other  person 
Sub-con-      performing  labor  or  furnishins:  materials  for  a  contrac- 

tractor's         f  S)  & 

1  G.  L.  1880  and  1881,  Code  of  ^  A  lien  is  also  given  for  grading 
Civ.  Pro.  §§  815-829.  lot  or  street  in  a  city  or  town.     Code 

Civ.  Pro.  §817. 
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tor,  who  is  entitled  to  a  lien  under  the  provisions  of  the   ""''^^ '" 

'  ^  ^  owner. 

last  section,  may  at  any  tinae  serve  upon  the  owner  or 
his  agent,  or  the  person  employing  the  contractor,  written  notice 
of  the  amount  due  him  for  such  labor  or  materials ;  and  such 
sub-contractor,  material-man,  laborer,  or  other  person  may  have 
a  lien  for  such  amount,  but  not  exceeding  the  amount  then  or 
thereafter  due  such  contractor  from  such  owner  or  person  em- 
ploying him  under  the  contract.  And  any  person  furnishing 
materials  or  performing  labor  for  a  sub-contractor  may,  by  like 
notice  to  the  contractor,  be  subrogated  to  the  rights  of  such 
sub-contractor. 

The  land  upon  which  any  building,  improvement,  or  structure 
is  constructed,  together  with  a  convenient  space  about  ^j^^ij  g^j,. 
the  same,  or  so  much  as  may  be  required  for  the  con-  J^"' '°  ^'^°- 
venient  use  and  occupation  thereof,  is  also  subject  to  the  lien, 
if  at  the  time  the  work  was  commenced,  or  the  materials  for  the 
same  had  commenced  to  be  furnished,  the  land  belonged  to  the 
person  who  caused  said  building,  improvement,  or  structure  to 
be  constructed,  altered,  or  repaired ;  but  if  such  person  owned 
less  than  a  fee-simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

The  liens  are  preferred  to  any  lien,  mortgage,  or  other  incum- 
brance which  may  have  attached   subsequent   to   the   „ 

,     .    ,  .  Priority. 

time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished ;  also  to  any  lien,  mortgage,  or  other  incumbrance  of 
which  the  lien-holder  had  no  notice,  and  which  was  unrecorded 
at  the  time  the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  the  materials  were  commenced  to  be  fur- 
nished. 

Every  original  contractor,  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  person,  save  the  original  statement 
contractor,  claiming  the  benefit  of  this  statute,  within  '"  ^^  fi'^ii- 
thirty  days  after  the  completion  of  any  building,  improvement,  or 
structure,  or  after  the  completion  of  the  alteration  or  repair 
thereof,  or  the  performance  of  any  labor  in  a  mining  claim, 
must  file  for  record  with  the  county  recorder  of  the  county  in 
which  such  property,  or  some  part  thereof,  is  situated,  a  claim 
containing  a  statement  of  his  demand,  after  deducting  all  just 
credits  and  offsets,  with  the  name  of  the  owner,  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom  he 
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was  employed,  or  to  whom  he  furnished  the  material,  with  a 
statement  of  the  terms,  time  given,  and  conditions  of  his  con- 
tract, and  also  a  description  of  the  property  to  be  charged  with 
the  lien  sufficient  for  identification,  which  claim  must  be  verified 
by  the  oath  of  himself  or  some  other  person. 

No  lien  binds  any  building,  mining  claim,  improvement,  or 
Suit  to  en-  Structure  for  a  longer  period  than  ninety  days  after  the 
force  lien,  same  has  been  filed,  unless  proceedings  be  commenced 
in  a  proper  court  within  that  time  to  enforce  the  same ;  or,  if  a 
credit  be  given,  then  ninety  days  affer  the  expiration  of  such 
credit ;  but  no  lien  continues  in  force  for  a  longer  time  than  two 
years  from  the  time  the  work  is  completed  by  any  agreement  to 
give  credit. 

All  persons  entitled  to  liens  on  the  structure  or  improvement, 
„  ,  except  those  who  contracted  with  the  owner  thereof. 

Preference  '^  .        ,        .     , 

of  sub-con-   are  sub-contractors,  and  the  court,    in  the  judgment, 
must  direct  the  amount  due  sub-contractors  to  be  paid 
out  of  the  proceeds  of  sales  before  any  part  of  such  proceeds  are 
paid  to  the  contractor. 

In  every  case  in  which  different  liens  are  asserted  against  any 
property,  the  court,  in  the  judgment,  must  declare  the 
liens  de-  rank  of  each  lien,  or  class  of  liens,  which  shall  be  in 
the  following  order,  viz. :  First.  All  persons  other 
than  the  original  contractors  and  sub-contractors  ;  Second.  The 
sub-contractors  ;  Third.  The  original  contractors.  And  the  pro- 
ceeds of  the  sale  of  the  property  must  be  applied  to  each  lien,  or 
class  of  liens,  in  the  order  of  its  rank ;  and  whenever,  on  the  sale 
of  the  property  subject  to  the  lien,  there  is  a  deficiency  of  pro- 
ceeds, judgment  may  be  docketed  for  the  deficiency,  in  like 
manner  and  with  like  effect  as  in  actions  for  the  foreclosure  of 
mortgages. 

1199    Illinois.^  —  Any  person  who  shall,  by  contract,^  express 

1  R.  S.  1887,  ch.  82,  §§  1-47.  298;   Chicago  Artesian  Well  Co.   v. 

'^  Under  the  original  statute,  a  con-  Corey,  60  111.  73. 
tract  arose    only  upon    the  owner's  Prior  to  act  of  1874  there  was  no 
contract.     Dawson  v.  Harrington,  12  lien  for  alterations.     Bryan  v.  Whit- 
Ill.  300.     So  under  R.  S.  1845.    Un-  ford,  66  111.  33. 

derhill  v.  Corwin,  15  111.  556.    Under  The    contract    must  be  with   one 

the  act  of  1861,  the  contract  might  be  having    some    interest    in  the  land, 

express  or  implied.   Roach  v.  Chapin,  Tracy  v.  Rogers,  69  111.  662. 

27  111.  194;  Rowley  ».  James,  31  111.  The  contract  must  refer  to  a  spe- 
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or  implied,  or  partly  expressed  and  partly  implied,  witli  the 
owner  of   any  lot  or  piece  of   land,  furnish  labor  or 
materials,  or  services  as  an  architect  or  superintendent,   titled  to 
in  building,  altering,  repairing,  or   ornamenting   any 
house   or  other  building,  or  appurtenances  thereto,  on  such  lot, 
or  upon  any  street  or  alley,  and  connected  with  such  building 
or  appurtenances,  shall  have  a  lien  upon  the  whole  of  such  tract 
of  land   or  lot,  and  upon  such  house  or  building  and  appurte- 
nances, for  the  amount  due  to  him  for  such  labor,  material,  or 
services. 

The  lien  extends  to  an  estate  in  fee,  for  life,  for  years,  or  any 
other  estate,  or  any  right  of  redemption   or  other  in-   q^^^^'s 
terest  which  such  owner  may  have  in  the  lot  or  land   interest. 
at  the  time  of  making  the  contract. 

When  the  contract  is  expressed,^  no  lien  shall  be  created  if 
the  time  stipulated  for  the  completion  of  the  work  or   Limitation 
furnishing  materials  is  beyond  three  years  from  the   of  lie"- 
commencement  thereof,  or  the  time  of  payment  beyond  one  year 
from  the  time  stipulated  for   the  completion  thereof.^     If  the 

cific  piece  of  land  ;  Burkhart  v.  Rei-  liens  of  mechanics  and  material-men 
sig,  24  111.  529;  though  the  land  need 
not  be  described.  Power  v.  McCord, 
36  111.  214;  Chisholm  v.  Randolph,  21 
111.  App.  312.  Of  course  a  misde- 
scription of  the  premises  in  the  writ- 
ten, contract  does  not  prevent  a  la- 
borer from  having  a  lien  on  the  prem- 
ises upon  which  the  work  was  actu- 
*  ally  done.  Clark  v.  Manning,  90  111. 
380. 

The  contract  need  not  be  for  a  def- 
inite sum.  Brown  v.  Lowell,  79  111. 
484;  Thielman  v.  Carr,  75  111.  385, 
386. 

The  lien  attaches  from  the  date  of 
the  contract.  When  the  labor  or 
materials  are  furnished  under  the 
contract,  the  lien  for  them  relates 
back  to  the  contract,  and  is  superior 
to  a  mortgage  executed  subsequently, 
though  before  the  labor  and  material 
are  expended.  Stout  v.  Sower,  22 
111.  App.  65;  Clark  v.  Moore,  64  111. 
273;  Theilman  v.  Carr,  supra;  Brown 
V.  Moore,  26  111.  421,  425. 

There    is    no    preference  between 


on  account  of  priority  of  date  of  con- 
tract.    Wing  V.  Carr,  86  111.  347. 

^  As  to  whether  a  contract  is  ex- 
press, see  Grundeis  v.  Hartwell,  90  111. 
324;  Belanger  v.  Hersey,  lb.  70; 
Clark  w.  Manning,  lb.  380;  Powell  v. 
Webber,  79  111.  134;  Fish  v.  Stub- 
bings,  65  111.  492. 

What  contract  is  sufficient  within 
the  limitation  of  performance  within 
three  years,  see  Reed  v.  Boyd,  84 
111.  66;  Senior  v.  Brebnor,  22  111. 
252. 

2  A  contract  which  provides  for 
the  giving  of  a  note  payable  "  in 
twelve  months,"  does  not  necessarily 
extend  the  time  of  payment,  includ- 
ing three  days  of  grace,  beyond  one 
year.  Stout  v.  Sower,  22  111.  App. 
65.  No  lien  can  be  enforced  under 
a  contract  which  provides  for  pay- 
ment by  a  note  due  more  than  one 
year  from  the  completion  of  the  house. 
Simon  v.  Blocks,  16  Bradw.  450; 
Beasley  v.  Webster,  64  111.  458. 

The  character  of  the  lien  as  be- 
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work  is  done,  or  materials  are  furnished,  under  an  implied  con- 
tract, no  lien  shall  be  had  unless  the  work  shall  be  done  or 
materials  be  furnished  within  one  year  from  the  commencement 
of  the  work  or  delivery  of  the  materials.^ 

Every  creditor  or  contractor  who  wishes  to  av^il  himself  of 
Statement  ^^®  provisions  of  this  act  shall  file  with  the  clerk  of  the 
to  be  filed,  circuit  court  of  the  county  in  which  the  building,  erec- 
tion, or  other  improvement  to  be  charged  with  the  lien  is  situ- 
uated,  a  just  and  true  statement,  or  account  or  demand,  due  him 
after  allowing  all  credits,  setting  forth  the  times  when  such  ma- 
terial was  furnished  or  labor  performed,  and  containing  a  correct 
description  of  the  property  to  be  charged  with  the  lien,  and 
verified  by  an  affidavit. 

Any  person  having  filed  a  claim  for  a  lien  may  bring  a  suit  at 
once  to  enforce  the  same  by  bill  or  petition  in  any 
court  of  competent  jurisdiction  in  the  county  where  the 
claim  for  a  lien  has  been  filed.  The  bill  or  petition  shall  con- 
tain a  brief  statement  of  the  contract  on  which  it  is  founded, 
if  expressed ;  or  if  the  work  is  done  or  materials  are  furnished 
under  an  implied  contract,  the  bill  or  petition  shall  so  state,  and 
shall  show  the  amount  due  and  unpaid,  a  description  of  the 
premises  which  are  subject  to  the  lien,  and  such  other  facts  as 

tween  the  parties  to  the  original  con-  Ford,  90  111.  595;  Graham  v.  Meehan, 

tract,  and  as  against  subsequent  in-  4  Bradw.  522  ;   Austin  v.  Wohler,  5 

cumbrances,  is  fixed  by  the  signing  of  lb.  300;  Rogers  v.  Powell,  1  lb.  631; 

the  contract,  and  the  only  thing  re-  Chicago  Artesian  Well  Co.  v.  Corey, 

maining  to  complete  it  is  the  furnish-  60  111.   73;    Clark  v.  Manning,  90  111. 

ing  the   labor   and    materials.      The  380;    Grundeis   v.   Hartwell,    90   111. 

extension  of  the  time  for  the  comple-  324. 

tion  of  the  work,  or  of  the  times  of        A  mechanic  or  material-man  has  a 

payment,  does  not  forfeit  the  lien  as  lien  for  labor  performed  or  materials 

against  subsequent   incumbrances,   if  furnished  at  the  owner's  request  for 

the  lien   is   claimed  and  prosecuted  erecting  or  repairing  any  building  on 

within  time  limited.     Stout  v.  Sower,  his   land,  within  one  year  from   the 

22  111.  App.  65  ;  Cook  v.  Vreeland,  21  date  of  the  undertaking.     It   is  not 

111.431,436;    Chisholm  u.  Randolph,  necessary  that  the  contract,  whether 

21  111.  App.  312;  Simon  17.  Blocks,  16  express  or  implied,   should  prescribe 

Bradw.  450.  the  time  within  which  the  work  must  be 

1  When  the  written  contract  is  si-  completed  or  the  materials  furnished, 

lent  as  to  the  time  when  the  work  is  Cunningham  v.    Ferry,    74   111.   426 ; 

to  be  completed,  it  is  partly  express  Clark  v.  Manning,  supra,  overruling 

and  partly  implied,  and   it  must  be  to  the    contrary   Fish    v.   Stubbings, 

completed  within  one  year.     Younger  65  111.  492;  Powell  v.  Webber,  79  111. 

V.  Louks,  7  Bradw.  280;  Orr  v.  N.  W.  134. 

M.  L.  Ins.  Co.  86  111.  260 ;  Driver  v.  '■ 
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may  be  necessary  to  a  full  understanding  of  the  rights  of  the 
parties.^ 

No  incumbrance  upon  land,  created  before  or  after  the  making 
of  a  contract,  shall  operate  upon  the  building  erected,  . 
or  materials  furnished,  until  the  lien  in  favor  of  the  as  to  build- 
person  doing  the  work  or  furnishing  the  materials  shall 
have  been  satisfied ;  and  upon  questions  arising  between  previ- 
ous incumbrancers  and  creditors,  the  previous  incumbrance  shall 
be  preferred  to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract ;  and  the  court  shall  ascertain,  by  jury  or 
otherwise,  as  the  case  may  require,  what  proportion  of  the  pro- 
ceeds of  any  sale  shall  be  paid  to  the  several  parties  in  interest.^ 

Whatever  right  or  estate  such  owner  had  in  the  land  at  the 
time  of  making  the  contract,  may  be  sold.     If  any  part 
of  the  premises  can  be  separated  from  the  residue  and  redemp- 
sold  without  damage  to  the  whole,  and  if  the  value 
thereof  is  sufficient  to  satisfy  all  the  claims  proved  in  the  cause, 
the  court  may  order  a  sale  of  that  part.     The  sale  shall  be  made 
in  the  same  manner  as  other  sales  of  real  estate  under  decrees  in 


1  The  suit  is  substantially  a  chan- 
cery proceeding,  especially  so  far  as 
the  parties  are  concerned.  McGraw 
V.  Bayard,  9fi  111.  146. 

The  proceedings  in  general  follow 
the  rules  of  chancery  practice.  Ham- 
ilton V.  Dunn,  22  111.  259;  Lomax  v. 
Dore,  45  111.  379;  Clarke  v.  Bovle,  51 
111.  104. 

2  Langford  v.  Mackay,  12  Bradw. 
223 ;  Phoenix  Mut.  Ins.  Co.  v.  Batch- 
en,  6  lb.  621. 

Upon  a,  sale  of  the  property  to  en- 
force the  mechanic's  lien  in  such  case, 
the  proceeds  of  the  sale  represent  and 
stand  in  place  of  the  land  and  the 
building,  and  the  parties  have  the 
same  proportionate  share  in  the  pro- 
ceeds that  they  had  in  the  property 
before  it  was  sold.  Bradley  v.  Simp- 
son, 93  111.  93.  If  the  proceeds  will 
not  pay  both  the  mortgage  and  the 
lien,  the  mortgagee  is  entitled  to  such 
a  share  as  the  value  of  the  property 
before  the  improvements  were  put 
upon  the  land  bears  to  the  total  value 
of  the  property  after   the  improve- 

VOL.  II.  10 


ments  were  made.  North  Presbyterian 
Church  V.  Jevne,  32  111.  214,  220  ; 
Gaty  V.  Casey,  15  111.  189;  Smith  v. 
Moore,  26  111.  392;  Raymond  «.  Ew- 
ing,  lb.  329;  Croskey  v.  Northwestern 
Manuf.  Co.  48  111.  481;  Howett  v. 
Selby,  54  111.  151 ;  Topping  v.  Brown, 
63  111.  348 ;  Bradley  v.  Simpson,  supra. 

For  rule  of  adjustment  and  appli- 
cation of  proceeds  of  sale  as  between 
prior  incumbrancer  and  holder  of  me- 
chanic's lien,  see  Howett  v.  Selby,  su- 
pra; Croskey  v.  Northwestern  Manuf. 
Co.  supra;  Dingledine  v.  Hershman, 
53  111.  280;  Clark  v.  Moore,  64  lU. 
273. 

This  provision  has  no  application 
where  one  who  has  a  bond  for  a  deed 
builds  upon  the  land.  The  vendor  is 
not  a  prior  incumbrancer.  He  is  not 
obliged  to  part  with  his  title  until  he 
receives  full  payment  of  his  purchase- 
money.  Hickox  V.  Greenwood,  94  111. 
266. 

It  has  no  application  when  the 
mortgage  has  been  foreclosed.  Tracy 
V.  Rogers,  69  111.  662. 
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chancery.  Upon  all  sales,  the  right  of  redemption  shall  exist 
in  favor  of  the  same  persons,  and  may  be  made  in  the  same  man- 
ner as  is  or  may  be  provided  for  redemption  of  real  estate  from 
sales  under  judgments  and  executions  at  common  law.^ 

No  creditor  shall  be  allowed  to  enforce  a  lien  as  against  or  to 
Limitation  *^®  prejudice  of  any  other  creditor,  incumbrancer,  or 
of  lien.  purchaser,  unless  a  claim  for  a  lien  shall  have  been 
filed  vrithin  four  months  after  the  last  payment  shall  have  be- 
come due  and  payable.  Suit  shall  be  commenced  within  two 
years  after  filing  such  claim,  or  the  lien  shall  be  vacated. 

Every  sub-contractor,^  mechanic,  workman,  or  other  person 
Extent  of  who  shall,  in  pursuance  of  the  purposes  of  the  origi- 
tractor's  ^^^  contract  between  the  owner  of  any  lot  or  piece  of 
lien.  ground,  or  his  agent,  and  the  original  contractor,  per- 

form any  labor  or  furnish  any  materials  in  building,  altering, 
repairing,  beautifying,  or  ornamenting  any  house  or  other  build- 
ing, or  appurtenance  thereto,  on  such  lot,  or  on  any  street  or 
alley,  and  connected  with  such  building  or  appurtenance,  shall 
have  a  lien  for  the  value  of  such  labor  and  materials  upon  such 
house  or  building  and  appurtenance,  and  upon  the  lot  or  land 
upon  which  the  same  stands,  to  the  extent  of  the  right,  title,  and 
interest  of  such  owner  at  the  time  of  making  the  original  con- 
tract for  such  house  or  the  improvement ;  but  the  aggregate  of 
all  liens  hereby  authorized  shall  not  exceed  the  price  stipulated 
in  the  original  contract  between  such  owner  and  the  original 
contractor  for  such  improvement.  In  no  case  shall  the  owner  be 
compelled  to  pay  a  greater  sum  for  or  on  account  of  such  house, 
building,  or  other  improvement  than  the  price  or  sum  stipulated 
in  said  original  contract  or  agreement.^    No  petition  shall  be 

^  As  to  redemption,  see  Freibroth  present  statute  seems  to  be  the  same 

V.    Mann,    70    III.    523;    Strawn    v.  in  this  respect. 

O'Hara,  86  111.  53;  Knight  v.  Begole,        But  where  a  court  of  equity  has 

56  111.  122.  jurisdiction  of  the  fund,  the  owner 

^  The  original  statute  did  not  give  may  file  a  bill  of  interpleader  against 

a  lien  to  sub-contractors.     Dawson  v.  laborers  and  second  sub-contractors  to 

Harrington,  12  111.  300.     The  act  of  have  them  settle  their  claims  to  funds 

1869    extends   the  lien  to  sub -con-  in  the  owner's   hands.    Newhall   v 

tractors,  but  not  to  sub  -  contractors  Kastens,  supra. 

of  a  sub  -  contractor.  Smith  Bridge  A  sub-contractor's  lien  covers  ex- 
Co.  I'.  Louisville,  &c.  Ky.  Co.  72  III.  tra  work  when  this  is  in  pursuance 
506;  Newhall  v.  Kastens,  70  HI.  156;  of  the  original  contract.  Brown  v. 
Rothgerber  v.  Dupuy,  64  111.  452.   The  Lowell,  79  111.  484. 

'  Douglass  17.  McCord,  12  Bradw. 
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filed  or  suit  commenced  to  enforce  the  lien  created  under  the 
foregoing  provision,  unless  the  same  is  commenced  within  three 
months  from  the  time  of  the  performance  of  the  sub-contract, 
or  doing  the  work  or  furnishing  materials  :  provided,  if  any  delay 
in  filing  such  petition  or  commencing  suit  is  caused  in  conse- 
quence of  the  amount  not  being  due  the  original  contractor,  the 
time  of  such  delay  shall  not  be  reckoned. 

A  person  employed  to  labor  or  furnish  materials  must  notify 
the  owner  in  writing  of  his  employment  and  claim  of  jfotj^g  ^^ 
lien.  If  the  sub-contract  is  in  writing,  a  copy  of  this,  owner. 
if  it  can  be  obtained,  must  be  served  with  such  notice  within 
forty  days  from  the  completion  of  such  sub-contract,  or  within 
forty  days  after  payment  should  have  been  made.^  No  claim  of 
any  sub-contractor  or  other  person  shall  be  a  lien  except  so  far 
as  the  owner  may  be  indebted  to  the  contractor  at  the  time  of 
giving  such  notice,  or  may  become  so  indebted.  The  owner  may 
retain  money  to  pay  claims  of  which  notice  is  given  to  him. 
If  the  money  due  to  the  person  giving  such  notice  shall  not  be 
paid  within  ten  days  after  service  thereof,  or  within  ten  days 
after  the  money  shall  become  due  and  payable,  and  any  money 
shall  then  be  due  from  such  owner  to  the  original  contractor, 
then  such  person  may  file  his  petition  and  enforce  his  lien,  in 
the  same  manner  as  in  case  of  original  contractors.^ 

1200.    Indiana.^  —  Mechanics,   and    all   persons   performing 

The  owner  having  funds  is  liable  to  effect  of  the  bond  is  to  discharge  all 

action  by  sub-contractor.      Culver  v.  liens   that  have   accrued    before   the 

Fleming,  61  111.  498.  filing  of  it,  including  those  upon  which 

1  As  to  notice,  see  St.  Louis  Nat.  suits  have  been    brought.     Swift  v. 
Stock  Yards  v.  O'Reilly,  85  111.  546;  Martin,  20  Bradw.  (111.)  515. 
Havighorst  v.   Lindberg,  67  111.  463;  If  the  bond  be  filed  after  suit  to  en- 
Morehouse  v.   Moulding,  74  111.   322;  force  the  lien  is  commenced,  the  suit 
Carney  v.  TuUy,  74  111.  375.  will  not  be  dismissed.     The  effect  of 

A  notice  addressed  to  the  husband  the  bond  is  to  release  the  lien  upon  the 

when  his  wife  was  the  owner,  is  not  property.     The  suit  may  properly  be 

sufficient,  though  the  husband  is  the  prosecuted  to  final  judgment  for  the 

agent  of  his  wife.     Legnard  b.  Arm-  purpose  of  fixing  the  amounts   due. 

strong,  18  Bradw.  (111.)  549.  There  can   be   no   judgment  in  per- 

2  Tbere  is  provision  for  dissolving  sonam  after  the  giving  of  a  bond,  be- 
the  lien  by  filing  a  bond  at  the  time  cause  such  a  judgment  can  only  be 
of  making  the  contract  or  afterwards,  rendered  after  a  sale.  It  is  a  judg- 
The  bond  is  for  the  use  of  all  persons  ment  for  a  deficiency.  Martin  v. 
who  may  do  work  or  furnish  mate-  Swift,  120  111.  488. 

rials  under  the  contract.     Annotated        ^  Acts  1883,  ch.  115. 
Stats.  1882,  ch.  82,  §§  42,  43.     The 
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labor,  or  furnishing  material  or  machinery,  for  erecting,  alter- 
Who  en-  ^"^'  ''^P^i'^i'^g*  or  removing  any  house,  mill,  manufac- 
titied  to  tory,  or  other  building,  bridge,  reservoir,  system  of 
water-works,  or  other  structure,  may  have  a  lien,  sep- 
arately or  jointly,  upon  the  house,  mill,  manufactory,  or  other 
building,  bridge,  reservoir,  system  of  water- works,  or  other  struc- 
ture, which  they  may  have  erected,  altered,  repaired,  or  removed, 
or  for  which  they  may  have  furnished  material  or  machinery  of 
any  description,  and  on  the  interest  of  the  owner  of  the  lot  or 
land  on  which  it  stands,  or  with  which  it  is  connected,  to  the 
extent  of  the  value  of  any  labor  done,  or  materials  or  machinery 
furnished,  or  both.^ 

Such  lien  shall  not  extend  to  the  interest  of  the  owner  in  the 
Land  sub-  lot  Or  land,  unless  the  contract  was  with  such  owner  or 
jecttoiieu.  jjjg  authorized  agent;  and  when  the  contract  is  made 
with  the  tenant  alone,  the  lien  shall  extend  to  the  amount  of  his 
interest  in  such  lot  or  land. 

Any  person  wishing  to  acquire  such  lien,  whether  his  claim  be 
Notice  of  due  or  not,  shall  file,  in  the  recorder's  office  of  the 
hen  filed,  county,  at  any  time  within  sixty  days  after  the  per- 
forming of  such  labor,  or  furnishing  such  materials  or  machin- 
ery, notice  of  his  intention  to  hold  a  lien  upon  such  property  for 
the  amount  of  his  claim,  specifically  setting  forth  therein  the 
amount  claimed,  and  giving  a  substantial  description  of  such  lot 
or  land  on  which  the  structure  may  stand  or  be  connected  with,^ 
or  to  which  it  may  be  removed.  Any  description  of  the  lot  or 
land  in  a  notice  of  lien  will  be  sufficient,  if,  from  such  description 
or  any  reference  therein,  the  lot  or  land  cajt»be  identified. 

^  IVIiners  and  others  working  in  or  111.    If  the  notice  is  so  uncertain  as 

about  coal  mines  have  a  lien,  which  is  to  a£Eord  no  clue  to  a  definite  and 

paramount  over  all  other  liens  except  correct  description,   no  lien  can   be 

the  lien  of  the  state  for  taxes.     B.  S.  acquired  under  it.    White  v.  Stanton, 

1881,  §  6471.  supra. 

2  Thomas  v.  Kiblinger,  77  Ind.  85;        A  claim  for  too  large  an  amount, 

Hamilton   v.  Naylor,    72    Ind.    171;  when  made  without  fraudulent  intent, 

Lawton  v.  Case,  73  Ind.  60.  does  not  impair  the  lien.     Harrington 

8  The  description  must  be  sufficient  v.  Dollman,  64  Ind.  255. 
to  identify  the  land.     The  notice  is        As  to  the  notice  in   general,  and 

not  invalidated  by  claiming  more  land  what  it  should  contain,  see  Simonds 

than  ought  to  be  sold  to  discharge  the  v.   Buford,    18    Ind.   176;    Wade  v. 

lien.    White  v.  Stanton,  111  Ind.  540;  Keitz,  18  Ind.  307;   Gilman  v.  Gard, 

Crawfordsville    v.  Johnson,   51    Ind.  29  Ind.  291;  Lindley  v.  Cross,  31  Ind. 

397;  Irwin  v.  Crawfordsville,  72  Ind.  106;   Schneider  v.  Kolthoff,  59  Ind. 
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To  enable  any  mechanic,  or  other  person  furnishing  material 
or  performing  labor  for  a  contractor,  to  acquire  such  j^-oUce  to 
lien,  he  must,  at  or  before  the  time  he  furnishes  the  owner, 
material  or  performs  the  labor,  notify  the  owner  or  his  agent 
that  he  is  furnishing  the  materials  or  performing  the  work  for 
the  contractor.^ 

The  lien  must  be  enforced  by  filing  a  complaint  within  one 
year  from  the  time  when  said  notice  has  been  received   suit  to 
for  record  ;  or,  if  a  credit  be  given,  within  one  year   ®'"°"®- 
from  the  expiration  of  the  credit.     The  court  rendering  judg- 
ment shall  order  a  sale  to  be  made.^ 

A   sub-contractor,  journeyman,  or  laborer  may  give  to  the 
owner  notice  in  writing  setting  forth  his  claim,  and  the  Lien  on 
owner  shall  be  liable  for  it  to  the  amount  due,  or  to   owner's 
become  due,  from  him  to  the  contractor,  which  may  be  ''^'^''''y- 
recovered  in  an  action.^     All  other  sub-contractors,  journeymen, 
and  laborers  who  have  given  such  notice  may  become  parties  to 
the  action. 

1201.  Iowa.* — Every  mechanic,  or  other  person  who  shall  do 
any  labor  upon,  or  furnish  any  materials,  machinery,  or 
fixtures  for,  any  building,  erection,  or  other  improve-   titled  to 
ment  upon  land,  including  those  engaged  in  the  con- 
struction or  repair  of  any  work  of  internal  improvement,^  by 
virtue  of  any  contract  with  the  owner,  his  agent,  trustee,  con- 
tractor, or  sub-contractor,  upon  complying  with  the  provisions  of 
this  statute,  shall  have  for  his  labor  done,  or  materials,  ma- 
chinery, or  fixtures  ftirnished,  a  lien  upon  such  building,  erection, 
or  improvement,  and  upon  the  land  belonging  to  such  owner  on 
which  the  same  is  situated,  to  secure  the  payment  of  such  labor 
done,  or  materials,  machinery,  or  fixtures  furnished. 

1  A  verbal  notification  is  sufficient.  By  this  provision  the  sub-contrao- 
Vinton  v.  Builders'  &  Manufactur-  tor  has  a  remedy  by  action  in  addi- 
ers'  Asso.  109  Ind.  351,  9  N.  E.  Rep.  tion  to  his  lien  upon  the  property. 
177.  Crawford  v.   Crockett,   55   Ind.   220; 

2  The  lien  may  be  released  by  giv-  Colter  v.  Frese,  45  Ind.  96. 

ing  bond.     Acts  1883,  ch.  115,  §  11.  As  to  notice  to  fix  liability  upon  a 

'  The  personal  liability  cannot  be  city,  see  Crawfordsville  v.  Irwin,  46 

fixed  upon  one  not  an  owner,  though  Ind.  438. 

he    be    personally  liable   with    such  *  K.  Code  1880,  §§  2130-2132. 

owner  to  the  contractor.      Crawford  *  As  to  liens  upon  railroads,   see 

i).  Powell,  101  Ind.  421.     See  Hill  v.  Chap.  XL. 
Braden,  54  Ind.  72. 
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The  entire  land  upon  which  any  such  building,  erection,  or 
Property  other  improvement  is  situated,  including  that  portion 
covered.  of  the  Same  not  covered  therewith,  shall  be  subject  to 
lien  to  the  extent  of  all  the  right,  title,  and  interest  owned 
therein  by  the  owner  thereof  for  whose  immediate  use  or  benefit 
such  labor  was  done  or  things  furnished. 

Any  contractor  or  sub-contractor,  to  avail  himself  of  the  lien, 
Account  must  file  with  the  clerk  of  the  district  court  a  just 
stated.  an^  true  statement  of  his  account ;  the  former  within 
ninety  days,  and  the  latter  within  thirty  days,  from  the  date  on 
which  the  last  material  was  furnished,  or  the  last  labor  per- 
formed. But  a  failure  to  file  the  statement  does  not  defeat  the 
lien,  except  against  purchasers  and  incumbrancers  in  good  faith 
without  notice.^ 

To  preserve  his  lien  as  against  the  owner,  and  to  prevent  pay- 
ments by  the  latter  to  the  principal  contractor  or  to  in- 
tractor  to     termcdiate  sub  -  contractors,  but  for  no  other  purpose, 
notice  of      the  sub-contractor  must  within  the  thirty  days  serve 
'"^"  upon  such  owner,  his  agent   or  trustee,  a  written  notice 

of  the  filing  of  said  claim,  which  notice  may  be  served  by  any 
sheriff  or  constable,  or  other  person  ;  and  if  the  party  to  be 
served,  his  agent  or  trustee,  is  out  of  the  county  wherein  the 
property  is  situated,  a  return  of  that  fact  by  the  officer  shall 
constitute  suflicient  service  from  and  after  it  is  filed  with  the 
clerk.^ 

A  sub-contractor  may,  at  any  time  after  the  expiration  of  said 
thirty  days,  file  his  claim  for  a  mechanic's  lien  with 

Claim  filed       ,,,»,         t-  •  i     ^  -i       • 

after  tiiirty   the  Clerk  of  the   district  court,  as  provided,  and  give 
*^*"  written  notice  thereof  to  the  owner,  his  agent  or  trus- 

tee ;  and  from  and  after  the  service  of  such  notice  his  lien  shall 

^  Neilson  u.  Iowa  Eastern  R.  R.  Co.  been  previously  filed.     Evans  v.  Tripp, 

51   Iowa,   184;   Bissell  v.  Lewis,   56  35  Iowa,  371;    Lamb  v.   Hanneman, 

Iowa,   231;  Kiddy.  Wilson,  23  Iowa,  40  Iowa,  41;   Curtis  v.  Broadwell,  66 

464;  Taylor  v.  Burlington,  &c.  R.  R.  Iowa,   662;  Gilbert  v.  Tharp   (Iowa), 

Co.  4  Dill.  570,  576.     Not  entitled  to  32  N.  W.  Rep.  24. 

lien  against  intervening  purchaser  or  As  to  effect  of  knowledge  on  part 

incumbrancer.    Weston  v.  Dunlap,  50  of  mortgagee  of  the   existence   of   a 

Iowa,  183;  Noel  v.  Temple,  12  Iowa,  mechanic's  lien,  when  the  mechanic 

276.  has  not  filed  his  statement  until  after 

An  incumbrancer  acquiring  a  lien  the  expiration  of  ninety  days,  see  Hos- 

upon  the  property  within  the  ninety  kins  v.  Carter,  66  Iowa,  638. 

days,  takes  subject  to  the  mechanic's  ^  The  lien  of  a  sub-contractor  ma 

lien,  though  no  statement  of  it  has  be  discharged  by  bond. 
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have  the  same  force  and  efEect,  and  be  prosecuted  or  vacated  by 
bond,  as  if  filed  within  the  thirty  days,  but  shall  be  enforced 
against  the  property  or  upon  the  bond,  if  given  by  the  owner, 
only  to  the  extent  of  the  balance  due  from  the  owner  to  the  con- 
tractor at  the  time  of  the  service  of  such  notice  upon  the  owner, 
his  agent  or  trustee.  But  if  in  such  case  the  bond  is  given  by 
the  contractor,  or  person  contracting  with  the  sub  -  contractor 
filing  the  claim  for  a  lien,  such  bond  shall  be  enforced  to  the  full 
extent  of  the  amount  found  due  the  sub-contractor.^ 
The  mechanic's  lien  shall  take  priority  as  follows :  — 

-,       .        ,  ,    •      •  ,        •     ,    ,.  Priority. 

1.  As    between   persons   claiming    mechanics    liens 

upon  the  same  property,  according  to  the  order  of  the  filing  of 
the  statements  and  accounts  therefor. 

2.  They  shall  take  priority  of  all  garnishments  upon  the  per- 
son  of  the  owner  for  the  contract  debt,  made  prior  or   garnish- 
subsequent  to  the  commencement  of  the  furnishing  of   "«"'• 
the  material  or  performance  of  the  labor,  without  regard  to  the 
date  of  filing  the  claim  for  mechanic's  lien. 

3.  They  shall  be  preferred  to  all  other  liens  and  incumbrances 
which  may  be  attached  to  or  upon  such  building,  erec-  ^^^^^ 
tion,  or  other  improvement,  or  either  of  them,  and  to  ■'^°^- 
the  land  upon  which  they  are  situated,  made  subsequent  to  the 
commencement  of  said  building,  erection,  or  other  improvement : 
provided  that  the  rights  of  purchasers,  incumbrancers,  and  other 
persons  who  acquire  interests  in  good  faith  for  valuable  con- 
sideration and  without  notice,  after  the  expiration  of  the  time 
for  filing  claims  for  liens,  shall  be  prior  and  paramount  to  the 
claims  of  all  contractors  or  sub-contractors  who  have  not,  at  the 
date  such  rights  and  interests  were  acquired,  filed  their  claims 
for  mechanics'  liens. 

4.  The  liens  for  the  things  aforesaid  or  the  work,  including 
those    for   additions,    repairs,    and    betterments,    shall  ^j^^ , 
attach  to  the  buildings,  erections,  or  improvements  for   building, 
which  they  were  furnished  or  done,  in  preference  to  any  prior 
lien,  or  incumbrance,  or  mortgage  upon  the  land  upon  which 

1  A  sub-contractor  who  has  an  open  the  claim  against  the  contractor^  who 

unliquidated  account  against  the  prin-  is  the  person  principally  liable.     The 

cipal  contractor  cannot  bring  an  ac-  contractor  must  be  made  a  party  to 

tion  against  the  owner  of  the  building,  the   suit,  and   a    judgment   obtained 

and  establish  a  mechanic's  lien  upon  against  him.     Vreeland  v.  Ellsworth 

the    property,    without    adjudicating  (Iowa),  32  N.  W.  Eep.  374. 
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such  erection,  building,  or  improvement  belongs,  or  is  erected  or 
put.^  If  such  material  was  furnished  or  labor  performed  in  the 
erection  or  construction  of  an  original  and  independent  building, 
erection,  or  other  improvement  commenced  since  the  attaching 
or  execution  of  such  prior  lien,  incumbrance,  or  mortgage,  the 
the  court  may  in  its  discretion  order  and  direct  such  building, 
erection,  or  improvement  to  be  separately  sold  under  execution, 
and  the  purchaser  may  remove  the  same  within  such  reasonable 
time  as  the  court  may  fix.^  But  if  in  the  discretion  of  the  court 
such  building  should  not  be  separately  sold,  the  court  shall  take 
an  account  and  ascertain  the  separate  values  of  the  land  and  the 
erection,  building,  or  other  improvement,  and  distribute  the  pro- 
ceeds of  sale  so  as  to  secure  to  the  prior  mortgage  or  other  lien 
priority  upon  the  land,  and  to  the  mechanic's  lien  priority  upon 
the  building,  erection,  or  other  improvement.^  If  the  material 
furnished  or  labor  performed  was  for  additions  to,  repairs  of. 


^  The  mechanic's  lien  upon  the 
building  has  priority  over  the  ven- 
dor's lien.  Stockwell  i;.  Carpenter, 
27  Iowa,  119. 

Under  a  prior  statute  a  lien  for  re- 
pairs did  not  attach  to  the  building 
in  preference  to  prior  incumbrances. 
Equitable  Life  Ins.  Co.  v.  Slye,  45 
Iowa,  615. 

See  Getchell  v.  Allen,  34  Iowa, 
559;  O'Brien  v.  Pettis,  42  Iowa,  293; 
Bear  v.  Burlington  C.  R.  &  M.  R.  Co. 
48  Iowa,  619;  Taylor  v.  Burlington, 
&c.  R.  R.  Co.  4  Dill.  570,  579. 

This  provision  has  no  application 
where  the  mortgage  has  already  been 
foreclosed.  Shepardson  v.  Johnson, 
60  Iowa,  239. 

^  If  the  nature  of  the  improvement 
be  such  that  it  cannot  be  removed,  the 
lien  must  be  postponed  to  the  prior 
incumbrance  upon  the  land.  Conrad 
V.  Starr,  50  Iowa,  470. 

If  there  is  no  prior  incumbrance,  it 
is  the  right  of  the  owner  to  have  the 
whole  property,  the  land  as  well  as 
the  buildings,  sold  together,  so  that  he 
can  redeem.  Early  v.  Burt,  68  Iowa, 
716. 

A  new  dwelling-house  was  built 
152 


upon  a  farm  which  was  already  sub- 
ject to  a  mortgage.  A  lien  was 
claimed  for  materials  used  in  the 
dwelling-house.  It  appeared  that  this 
was  securely  built  on  a  stone  founda- 
tion, and  covered  a  cellar  suitable  for 
its  purpose.  It  appeared  also  that  the 
land  was  not  worth  enough  to  pay 
both  the  lien  claim  and  the  mortgage, 
though  it  did  not  appear  what  the 
land  and  improvement  together  were 
worth.  It  was  held  the  court  prop- 
erly used  its  discretion  in  refusing  to 
order  the  separate  sale  and  removal 
of  the  dwelling  for  the  satisfaction  of 
the  lien.  The  mortgagee  having  filed 
a  cross  petition  for  the  foreclosure  of 
the  mortgage,  the  court  properly  de- 
creed the  mortgage  to  be  a  first  lien 
on  the  whole  property,  and  ordered  a 
foreclosure  sale.  Miller  v.  Seal,  71 
Iowa,  392,  32  N.  W.  Rep.  391.  See, 
also,  German  Bank  v.  Schloth,  59 
Iowa,  316;  Curtis  v.  Broadwell,  66 
Iowa,  662. 

^  As  to  the  inconsistency  between 
this  and  the  preceding  provision,  see 
Miller  v.  Seal,  71  Iowa,  392. 

Where  it  is  erroneous  to  decree  a 
sale  of  land  and  buildings  together. 
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or  betterments  upon,  buildings,  erections,  or  other  improve- 
ments, the  court  shall  take  an  account  of  the  values  Ai^itions 
before  such  material  was  furnished  or  labor  performed,  or  repairs. 
and  the  enhanced  value  caused  by  such  addition,  repairs,  or  bet- 
terments, and  upon  the  sale  of  the  premises  distribute  the 
proceeds  of  sale  so  as  to  secure  to  the  prior  mortgage  or  lien 
priority  upon  the  land  and  improvements  as  they  existed  prior 
to  the  attaching  of  the  mechanic's  lien,  and  to  the  mechanic's 
lien  priority  upon  the  enhanced  value  caused  by  such  additions, 
repairs,  or  betterments.  In  case  the  premises  do  not  sell  for 
more  than  sufficient  to  pay  off  the  prior  mortgage  or  other  lien, 
the  proceeds  shall  be  applied  on  the  prior  mortgage  or  other 
liens. 

Any  person  having  filed  a  claim  for  a  lien  may  at  once  bring 
suit  to  enforce  the  same,  or  upon  any  bond  given  in  guit  to  en- 
lieu  thereof,  in  the  district  or  circuit  court  of  the  ""*■ 
county  wherein  the  property  is  situated.^  Upon  the  written 
demand  of  the  owner,  his  agent  or  contractor,  served  on  the  per- 
son claiming  the  lien,  requiring  him  to  commence  suit  to  enforce 
such  lien,  such  suit  shall  be  commenced  in  thirty  days  thereafter, 
or  the  lien  shall  be  forfeited. 

1202.   Kansas.^  —  Any  mechanic  or  other  person  who  shall, 
under  contract  ^  with  the  owner  of  any  tract  or  piece   „, 
of  land,  his  agent  or  trustee,  or  under  contract  with  the   titled  to 
husband  or  wife  of  such  owner,  perform  labor  or  fur- 
nish material  for  erecting,  altering,  or  repairing  any  building,  or 
the  appurtenances  of  any  building,  or  any  erection  or  improve- 

and  a  division   o£   the  proceeds,  see  vate  rights  in  this  state,  called  a  civil 

Brodt   V.  Kohkar,   48   Iowa,    36,    38;  action,  the  proceedings  were  of  two 

First  Nat.  Bank  v.  Elmore,  52  Iowa,  kinds,  ordinary  and  equitable.     That 

541.  to  enforce  a  lien  was  of  the  former 

If  the  entire  proceeds  be  only  suf-  kind.    Brodt  v.  Rohkar,  supra.   Now, 

ficient  to  pay  the  prior  incumbrance,  by  statute,  the  proceeding   is  equi- 

there  can  of  course  be  no  distribution,  table.     K.  Code  1880,  §  2510. 

German  Bank    u.  Schloth,    59  Iowa,  ^  Comp.  Laws  1885,  §§  4447-4454. 

316;   Curtis   v.   Broadwell,  66   Iowa,  '  The    contract    need    not    be    in 

662.  writing.     O'Keef   v.  Seip,  17  Kans. 

1  The  suit  was  formerly  a  proceed-  131. 

ing  at  law,  as  distinguished  from  an  The  lien  dates   from  the  time  of 

equitable  one.    State  u.Eads,  15  Iowa,  making  the  contract.    Mitchell  u.  Pen- 

114.     Though  there  was  but  one  form  field,  8  Kans.  186. 
of  action  for  the  enforcement  of  pri- 

153 


§  1202.]  mechanics'  liens. 

ment,  or  shall  furnish  or  perform  labor  in  putting  up  any  fixtures 
or  machinery  in  or  attachment  to  any  such  building  or  improve- 
ment, or  plant  and  grow  any  trees,  vines,  and  plants,  or  hedge  or 
hedge  fence,  or  shall  build  a  stone  fence,  or  shall  perform  labor 
or  furnish  material  for  erecting,  altering,  or  repairing  any  fence 
on  any  tract  or  piece  of  land,  shall  have  a  lien  upon  the  whole 
piece  or  tract  of  land,  the  buildings  and  appurtenances,  in  the 
manner  herein  provided,  for  the  amount  due  to  him  for  such 
labor  or  material,  fixtures  or  machinery. 

Such  liens  shall  be  preferred  to  all  other  liens  and  incum- 
brances  which   may   attach    to    or   upon   such   lands, 

Priority.        ....  .  •  i  i-      i  i 

buildings,  or  improvements,  or  either  of  them,  subse- 
quent to  the  commencement  of  such  building,  the  furnishing  or 
putting  up  of  such  fixtures  or  machinery,  or  planting  and  grow- 
ing of  such  trees,  vines,  or  plants,  or  hedge  or  hedge  fence  or 
stone  fence,  or  the  making  of  any  such  repairs  or  improve- 
Note  for  nients  ;  ^  and  if  any  promissory  note,  bearing  not  ex- 
lien  debt,  ceeding  twelve  per  cent,  interest  per  annum,  shall  have 
been  taken  for  any  such  labor  or  material,  it  shall  be  suflBcient  to 
file  a  copy  of  such  note,  with  a  sworn  statement  that  said  note, 
or  any  part  thereof,  was  given  for  such  labor  or  material  used  in 
the  construction  of  any  such  building  or  improvement,  in  the 
office  of  the  district  clerk ;  and  it  shall  be  necessary  to  file  a  list 
of  items  used,  and  the  lien  shall  be  for  the  principal  and  inter- 
est aforesaid,  as  specified  in  said  note. 

Any  person  who  shall  furnish  any  such  material  or  perform 
Sub-coQ-  such  labor  under  a  sub-contract  with  the  contractor, 
statement  Wishing  to  avail  himself  of  the  act,  shall  file  a  state- 
to  be  filed     ment  of  the  amount  due  him  from  such  contractor,  and 

and  notice  _      _  _      _  ' 

to  owner,  a  description  of  the  property,  within  sixty  days  after 
the  completion  of  the  buildings,  improvements,  or  repairs,  or  the 
furnishing  or  putting  up  of  fixtures  or  machinery,  or  the  per- 
forming of  such  labor,  with  the  clerk  of  the  district  court,  and 
furnish  a  copy  thereof  to  the  owner.^ 

^  The  preference  here  given  is  not  ^  Clough   v.  McDonald,   18  Kans. 

confined  solely  to  subsequent  liens  or  114.    If    the   sub-contractor   finishes 

mortgages,  but  also  embraces  convey-  his  part  of  the  work  before  the  whole 

ances.     Warden  v.  Sabins,  36  Kans.  building  or  other  improvement  is  com- 

165;  Fleming  v.  Bumgarner,  29  Ind.  pleted,  he  has  sixty  days  from  the  lat- 

424;   Kellenberger  v.  Boyer,  37  Ind.  ter  date  within  which  to  file  his  lien. 

188.  Clough  u.  McDonald,  supra.        * 
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A  sub-contractor  has  a  lien  to  the  same  extent  and  in  the  same 
manner  as  the  original  contractor.^ 

The  owner  shall  not  be  liable  to  such  sub-contractor  for  any 
greater  amount  than  he  contracted  to  pay  the  original  payment 
contractor,  but  the  risk  of  all  payments  made  to  the  ■''  ""°^''' 
original  contractor  shall  be  upon  the  owner  until  the  expiration 
of  the  sixty  days  hereinbefore  specified ;  ^  and  no  owner  shall  be 
liable  to  an  action  by  the  contractor  until  the  expiration  of  said 
sixty  days. 

Any  person  claiming  a  lien  shall  file,  in  the  office  of  tbe 
clerk  of  the  district  court  of  the  county  in  which  the  statement 
land  is  situated,  a  statement  setting  forth  the  amount  "  "®°' 
claimed,  and  the  items  thereof,  as  nearly  as  practicable,^  the 
name  of  the  owner,*  the  name  of  the  contractor,  the  name  of 
the  claimant,  and  a  description  of  the  property  subject  to  the 
lien,  verified  by  affidavit,^  within  four  months  after  the  comple- 
tion of  the  building  or  improvements,  or  the  furnishing  of  such 
material.^ 

Such  lien  may  be  enforced  by  civil  action  in  the  district  court 
of  the  county  in  which  the  land  is  situated,  which  saitto 
action  shall  be  brought  within  one  year  from  the  time  ^°^<"'<=^- 
any  new  building,  erection,  or  improvement  is  completed,  or 
from  the  time  such  repairs  are  completed,  or  the  fixtures  or 
machinery  put  up  or  furnished  ;  and  in  case  a  promissory  note  is 
given,  no  lien  shall  be  enforced  thereon  unless  action  be  com- 
menced within  one  year  from  the  maturity  of  the  said  note.^ 
The  practice,  pleadings,  and  proceedings  shall  be  in  conformity 

1  A  material-man  furnisUng  mate-  if  it  will  not  pay  all,  then  he  should 
rials  to  a  contractor  has  a  lien,  though  divide  it  among  all  lien-holders  pro- 
the  contractor  has  engaged  with  the  portionately.  Clough  v.  McDonald, 
owner  to   furnish   all   materials   and  supra. 

erect  a  building.     Delahay  o.  Goldie,  '  See    O'Keef   v.    Seip,   17   Kans. 

17  Kans.  263.    It  was  otherwise  un-  131. 

der  a  previous  statute.    Clark  v.  Hall,  *  What  is  a  sufficient  statement  of 

10  Kans.  80.  owner's  name.    Deatherage  v.  Woods, 

2  Delahay  v.  Goldie,  supra;  Clough  37  Kans.  59. 

V.  McDonald,  18  Kans.  114;  Sheila-  ^  See  Chap.  xxxv. 

barger  v.  Thayer,  15  Kans.  619.  *  A  statement  filed  before  the  com- 

The  owner  cannot  be  compelled  to  pletion  of  the  building  is  premature, 

pay  anything  to  any  person  during  the  Catlin  v.  Douglass,  33  Fed.  Rep.  569; 

sixty  days.     If   at  the  expiration  of  Seaton  v.  Chamberlain,  32  Kans.  239. 

that  time  the  contract  price  will  pay  '  Board  of  Education  v.  Scoville,  13 

all  claims,  he  should  pay  them;  but  Kans.  17,  27. 
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with  the  rules  prescribed  by  the  Code  of  Civil  Procedure,  so  far 
as  the  same  are  applicable.^ 

The  real  estate  or  other  property  shall  be  ordered  to  be  sold  as 
Sale  of  ^°  other  cases  of  real  estate,  such  sale  to  be  without 
property,  prejudice  to  the  rights  of  any  prior  incumbrancer, 
owner,  or  other  person  not  a  party  to  the  action. 

1203.  Kentucky.^  —  A  person  who  performs  labor,  or  fur- 
nishes  materials,  in  the  erection,  altering,  or  repairing 
titled  to  of  a  house,  building,  or  other  structure,  or  for  any  fix- 
ture  or  machinery  therem,  or  for  the  excavation  of  cel- 
lars, cisterns,  vaults,  wells,  or  for  the  improvement,  in  any  man- 
ner, of  real  estate,  by  contract  with,  or  by  the  written  consent 
of,  the  owner,  shall  have  a  lien  thereon,^  and  upon  the  land  upon 
which  such  improvements  may  have  been  made,  or  on  any  inter- 
est such  owner  has  in  the  same,*  to  secure  the  amount  thereof, 
with  costs. 

If  the  owner  claims  by  executory  contract,  and  if,  for  any 
„  J  cause,  such  contract  shall  be  rescinded  or  set  aside,  the 

Under  con-      _  '  ' 

tract  to        lien  aforesaid  shall  follow  the  property  into  the  hands 

DUrCIlElSfi 

of  the  person  to  whom  the  same  may  come,  or  with 
whom  it  may  remain  by  reason  of  such  rescission,  to  the  extent 
only  that  the  actual  value  of  the  property  may  be  enhanced  by 
the  improvements  so  placed  upon  it. 

If  the  labor  be  performed  or  materials  furnished  for  a  con- 
Notice  to  tractor  or  sub-contractor,  no  lien  attaches  unless  notice 
owner.  ^^  writing  be  given  to  the  owner  that  a  lien  will  be 
claimed. 

Such  liens  are  dissolved  unless  the  claimant,  within  sixty  days 
c..  ,       ,     after  he  ceases  to  labor  or  furnish  materials,  files  in  the 

statement 

filed.  office  of  the  clerk  of  the  county  court  a  statement  of 

1  Under  these  provisions,  if  the  ac-  2  q  s_  i883,  ch.  70,  §§  1-15. 
tion  to  enforce  the  lien  be  prematurely  3  The    lien    commences    with    the 
brought  and  judgment  rendered,  such  ^grk,  and  continues  to  enlarge  with 
judgment   is    not    a   bar   to   another  j^g    progress.      Caldwell    Institute  v. 
action    brought   within    proper    time  Young,  2  Duv.  582;  Nazareth  Insti- 
against  the  same  parties  to  foreclose  tute  u.  Lowe   1  B.  Mon.  257. 
the  same  lien,  though  the  second  ac-  i  Only  the'  interest  of  the  employer 
tion  be  brought  more  than  one  year  jg  covered  by  the  hen.     Caldwell  In- 
after  the  building  was  completed,  such  gtjjute  v.  Young,  supra ;  Fetter  v.  Wil- 
proceeding  being  in  accordance  with  ggn   y^  g_  Mon.  90. 
the  Code.    Seaton  v.  Hixon,  35  Kans. 
663. 
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his  claim,  with  all  just  credits,  together  with  a  description  of 
the   property.     Action   must   be    brought   within   six      . 
months  after  the  filing  of  the  lien  to  enforce  the  same.-' 
Actions  to  enforce  liens  are  by  equitable  proceedings,  and  are 
conducted  as  other  proceedings  in  equity  cases. 

The  liens  declared  in  this  statute  are  not  effectual  or  valid 
against  a  bond  fide  purchaser  for  a  valuable  consideration  with- 
out notice,  actual  or  constructive ;  but  a  purchaser  is  affected  by 
notice  of  the  lien  received  before  the  payment  of  the  whole  of  the 
purchase-money  as  to  that  remaining  unpaid.  The  pendency  of 
a  suit  to  enforce  the  lien,  or  the  filing  of  the  account  or  statement 
in  the  clerk's  office  of  the  county  court,  as  required  by  the  sixth 
section  of  this  statute,  shall  be  deemed  constructive  notice.^ 

1204.    Louisiana.^  —  Architects,    undertakers,    bricklayers, 

painters,   master-builders,   contractors,  sub-contractors,   ^^ 
.  who  en- 

journeymen,  laborers,  cartmen,  and  other  workmen  em-   titled  to 

ployed  in  constructing,  rebuilding,  or  repairing  houses, 

buildings,  or  making  other  works,  and  those  who  supplied  the 

owner,  or  other  person  employed  by  the  owner  or  his  agent  or 

sub-contractor,  with  materials  of  any  kind  for  the  construction 

or  repair  of  an  edifice  or  other  work,  which  has  been  used  in  the 

erection  or  repair  of  such  houses  or  other  work,  have  a  privilege 

on  immovables. 

The  above-named  parties  shall  have  a  lien  and  privilege  upon 

the  building,   improvements,   or  other  works    erected, 

and  upon   the  lot  of  ground  not  exceeding  one  acre   subject  to 

upon  which  the  same  shall  be  erected  :  *  provided  the 

^  Hardin  v.  Marble,  13  Bush,  58.  builds  a  jail  for  a  parish  has  a  lien 

^  A  mortgagee  is  a  purchaser  under  on  the  jail.     McKnight  v.  Parish  of 

this  provision,  and   the  recording  of  Grant,  30  La.  Ann.  361.     One  -who 

the  mortgage  is  notice  to  the  mechanic,  builds   a  church  has   a,  lien   on  the 

Fouahee   v.    Grigsby,    12   Bush,    75;  church,    Jones  u.  Mount  Zion,  30  La. 

Gere  v.  Gushing,  5  Bush,  304.  Ann.  711. 

If  materials  be  furnished  after  the        One  who  constructs  a  building  on  a 

commencement  of  a  suit  against  the  lot  owned  by  two  joint  owners  upon  a 

owner  of  the  property,  of  which  the  contract  made  with  one  of  them,  is 

material-man  had  notice,  he  will  be  entitled  to  a  privilege  on  the  interest 

postponed  to  the  creditor.    Jones  v.  of  such  last-named  owner  and  on  the 

Jeffress,  11  Bush,  636.  whole    building.    Johnson   v.   Wein- 

8  R.  Laws  1884,  §§  2876-2884.  stock,  31  La.  Ann.  698. 
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said  lot  of  ground  belongs  to  the  person  having  such  build- 
ings, improvements,  or  other  works  erected. 

To  preserve  their  privilege,  they  must  record  with  the  register 
Eecord  of  of  privileges,  in  the  parish  where  the  property  is  sit- 
contract.  uated,  the  act  containing  the  bargain  they  have  made,^ 
or  a  detailed  statement  of  the  amount  due,  attested  under  the 
oath  of  the  party  doing  or  having  the  work  done,  or  the  ac- 
knowledgment of  what  is  due  to  them  by  the  debtor.  The 
privileges  enumerated  are  valid  against  third  persons  from  the 
date  of  the  recording  the  act  or  evidence  of  indebtedness.  The 
privileges  shall  be  concurrent.^ 

Every  mechanic,  or  other  person  doing  any  work  toward  the 
Notice  to  erection,  construction,  or  finishing  of  any  building 
owner.  erected  under  a  contract  between  the  owner  and  builder, 
may  deliver  to  the  owner  of  such  building  an  attested  account  of 
the  amount  and  value  of  the  work  and  labor  performed,  and  re- 
maining unpaid  ;  ^  and  thereupon  such  owner  shall  retain  out  of 
his  subsequent  payments  to  the  contractor  the  amount  of  such 
work  and  labor,  for  the  benefit  of  the  person  so  performing  the 
same. 

The  owner  is  required  to  furnish  the  contractor  with  a  copy  of 
the  contract.  If  the  contractor  shall  not,  within  ten  days  after 
the  receipt  of  such  papers,  give  notice  that  he  intends  to  dispute 
the  claim,  he  shall  be  considered  as  assenting  to  the  demand,  and 
the  owner  shall  pay  the  same  when  it  becomes  due. 

If  any  such  contractor  shall  dispute  the  claim  of  his  journey- 
man or  other  person  for  work  or  labor  performed,  and 
tion  of         if   the  matter  cannot   be  adjusted   amicably  between 
themselves,  it  shall  be  submitted,  on  the  agreement  of 

'  The  recording  of  notes  given  in  nislier  of  materials,  ranks  any  mort- 
payment  of  the  materials,  after  they  gage  in  existence  at  the  time  the  build- 
have  been  furnished,  does  not  answer  er's  contract  was  made,  even  though 
the  purposes  of  the  law.  Cox's  Sue-  he  neglects  to  record  his  privilege 
cession,  32  La.  Ann.  1035.  until  after  the  building  has  been  con- 

*  See  Jamison  B.Barelli,  20  La.  Ann.  structed.    Johnson  v.  Weinstock,  31 

452,  454  ;   Haughery  v.  Thiberge,  24  La.  Ann.  698. 

La.  Ann.  442,  443.  As    to    conflicting    privileges,    see 

As  to  priority,  see  art.  3267  of  Civ.  art.  3268  of   Civ.  Code  and  Lenel's 

Code  and  Lenel's  Succession,  34  La.  Succession,  supra. 

Ann.  868.  a  See   Stewart  v.   Christy,  16  La. 

The  privilege  of  a  builder,  or  fur-  Ann.  325. 
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both  parties,  to  the  arbitrament  of  three  disinterested  per- 
sons,^ one  to  be  chosen  by  each  of  the  parties,  and  one  by  the 
two  thus  chosen  ;  and  the  decision  in  writing  of  such  three  per- 
sons, or  any  two  of  them,  shall  be  final  and  conclusive  in  the  case 
submitted. 

Whenever  the  amount  due  shall  be  adjusted  and  ascertained 
as    above   provided,   and   if   the  contractor   shall   not,    „  .   , 

...  Suit  for 

within  ten  days  after  it  is  so  adjusted  and  ascertained,  adjusted 
pay  the  sum  due  to  his  creditor,  with  the  costs  incurred, 
the  owner  shall  pay  the  same  out  of  the  funds  as  provided  ;  ^  and 
such  amount  due  may  be  recovered  from  the  owner  by  the 
creditor  of  the  contractor,  in  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  creditor,  and  shall  be  entitled  to  the 
same  privileges  as  the  contractor,  to  whose  rights  the  said  cred- 
itor shall  have  been  subrogated,  and  to  the  extent  in  value  of 
any  balance  due  by  the  owner  to  his  contractor,  under  the  con- 
tract with  him  at  the  time  of  the  notice  first  given  as  aforesaid, 
or  subsequently  accruing  to  such  contractor  under  the  same,  if 
such  amount  shall  be  less  than  the  sum  due  from  said  contractor 
to  his  creditor. 

1205.  Maine.^  —  Whoever  performs  labor,  or  furnishes  labor 
or  materials,  in  erecting,  altering,  or  repairing  a  house, 
building,  or  appurtenances,  by  virtue  of  a  contract  with   titled  to 
or  by  consent  of  the  owner,  has  a  lien  thereon  and  on 
the  land  on  which  it  stands,  and  on  any  interest  that  such  owner 
has  in  the  same,  to  secure  payment  thereof  with  costs,   p       ^ 
to  be  enforced  by  attachment ;  and  if  a  levy  is  made  covered. 
thereon,  the  appraisers  may  set  out  a  suitable  lot  for  said  build- 
ing, if  they  think  that  the  whole  is  not  needed  therefor.     If  the 
debtor  has  no  legal  interest  in  the  land  on  which  the  building  is 
erected,  the  lien  attaches  to  the  building,  and  may  be  enforced 
as  before  provided ;  *  and  if  the  owner  of  such  land  or  building, 
so  contracting,  is  a  minor  or  married  woman,  such  lien  shall 
exist,  and  such  minority  or  coverture  shall  not  bar  a  recovery  in 
any  suit  brought  to  enforce  it. 

1  The  submission  must  be  in  writ-  '  An  execution  issued  on  a  judg- 
ing. Baxter  v.  Sisters  of  Charity,  15  ment  recovered  may  be  levied  on  the 
La.  Ann.  686.  building,  in  tlie  same  manner  as  exe- 

^  See  Baxter  v.  Sisters  of  Charity,  cutions  are  levied  generally  on  per- 

supra.  sonal  property.      Phillips  v.  Brown, 

3  K.  S.  1883,  ch.  91,  §§  30-34.  74  Me.  549. 
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If  the  labor  or  materials  were  not  furnished  by  a  contract 
Owner  with  the  Owner  of  the  property  affected,  the  owner  may 
ven't  lien  prevent  such  lien  for  labor  or  materials  not  then  per- 
by  notice,  formed  or  furnished,  by  giving  written  notice  to  the 
person  performing  or  furnishing  the  same  that  he  will  not  be 
responsible  therefor. 

The  claimant,  within  twenty  days  after  he  ceases  to  labor  or 
Statement  finish  materials,  must  file  in  the  office  of  the  clerk  of 
of  claim.  ^he  town  a  statement  of  his  claim,  with  all  just  credits, 
with  a  description  of  the  proper ty.^  Suit  to  enforce  the  lien 
must  be  commenced  within  ninety  days  after  the  last 
labor  is  performed  or  materials  furnished.^ 


Suit, 


1206.  Maryland.^ — Every  building  erected,  and  every  build- 
For  what  ^S  repaired,  rebuilt,  or  improved  to  the  extent  of  one 
lien  given,  fourth  its  Value,  shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for  work  done  or  materials  fur- 
nished for  or  about  the  same.*  In  all  cases  in  which  a  building 
shall  be  commenced  and  not  finished,  the  lien  shall  attach 
thereto  to  the  extent  of  the  work  done  or  materials  furnished. 

The  said  lien  shall  extend  to  the  ground  covered  by  such 
Land  sub-  building,  and  to  so  much  other  ground  immediately 
ject  to  lien,  adjacent  thereto,  and  belonging  in  like  manner  to  the 
owner  of  such  building,  as  may  be  necessary  for  the  ordinary 
and  useful  purposes  of  such  building,  the  quantity  and  boun- 
daries whereof  shall  be  designated  in  the  following  manner :  — 

The  owner  of  any  lot  or  farm  who  may  be  desirous  of  erecting 
any  building,  or  of  contracting  with  any  person  for  the  erection 

1  The    statement    must    be    sub-  also  subject  to  such  lien.     R.  Code 

scribed  by  the  claimant.     A  bill  with  1878,  p.  698,  §  22.     But  there  is  no 

his  name  at  the  top,  though  in  his  lien  for  machinery  furnished  for  the 

own  hand,  is  not  a  compliance  with  manufacture  of  the  material  used  for 

the  statute.      Stratton    v.    Shoenbar  a  bridge.    Basshor  v.  Balto.  &  Ohio 

(Me.),  10  Atl.  Rep.  446.  R.  R.  Co.  65  Md.  99. 

^  The  lien  is  lost  by  including  in  No    antecedent    express    contract 

the  judgment  a  claim  for  which  no  with  the  owner  need  be  shown  as  the 

right  of  lien  exists.    Johnson  v.  Pike,  foundation  of  the  lien.    It  arises  from 

35  Me.  291;    Lambard  v.  Pike,   33  doing  work  or  furnishing  materials  for 

Me.  141 ;  Bicknell  v.  Trickey,  34  Me.  a  building.     German  Luth.  Church  v. 

273.  Heise,  44  Md.  453  ;  Sodini  v.  Win- 

»  R.  Code  1878,  pp.  695-698.  ter,  32  Md.  130;  Franklin  F.  Ins.  Co. 

*  Every  machine,  wharf,  and  bridge  v.  Coates,    14  Md.   285  ;    Treusch  v. 

erected,  constructed,  or  repaired,  is  Shryock,  51  Md.  162. 
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thereof,  may  define  in  writing  the  boundaries  of  the  lot  or  land 
or  curtilage  appurtenant  to  such  building  previously 
to  the  commencement  thereof,  and  file  the  same  with  may  define 
the  clerk  of  the  circuit  court  for  the  county,  or  of  the 
Superior  Court  of  Baltimore  city,  as  the  case  may  be,  for  record, 
and  such  designation  of  boundaries  shall  be  obligatory  upon  all 
persons  concerned.' 

If  the  contract  for  furnishing  such  work  or  materials,  or  both, 
shall  have  been  made  with  any  architect  or  builder,  or  jj-Qtice  to 
any  other  person  except  the  owner  of  the  lot  on  which  owner, 
the  building  may  be  erected,  or  his  agent,  the  person  so  doing 
the  work  or  furnishing  materials  shall  not  be  entitled  to  a  lien, 
unless,  within  sixty  days  after  furnishing  the  same,  he  or  his 
agent  shall  give  notice  in  writing  to  such  owner  or  his  agent, 
if  resident  within  the  city  or  county,  of  his  intention  to  claim 
such  lien.2  The  owner,  having  received  such  notice,  may  retain 
from  the  cost  of  such  building  the  amount  which  he  may  ascer- 
tain to  be  due  to  the  party  giving  such  notice ;  and  in  case  any 
lien  be  laid  by  the  party  giving  such  notice,  and  be  also  laid  by 
the  contractor  or  builder,  the  said  contractor  or  builder  shall 
receive  only  the  difference  between  the  amount  due  him  and 
that  due  the  person  giving  the  notice. 

Any  person  furpishing  the  work  or  materials,  or  both,  shall 
be  entitled  to  the  lien  hereby  given,  without  regard  to  Amount  of 
the  amount  of  his  or  their  claim.  ''*°- 

The  lien  shall  be  preferred  to  all  mortgages,  judgments,  liens, 
and  incumbrances  which  attach  upon  the  said  buildine;, 

1  1  Till  1  ,        Priority. 

or  the  grounds  covered  thereby,  subsequently  to  the 

1  In  default  of  such  designation,  Charity,  supra.  But  to  make  the  lat- 
owner  may  apply  to  court  to  define  ter  sufEcieut,  it  must  i)e  shown  affir- 
lot.  Court  may  stay  proceedings  to  matively  that  personal  notice  was  im- 
enforce  the  lien  until  the  boundaries  practicable.  The  claimant  cannot 
are  designated.  elect  between  these  modes  of  service. 

2  Provision  is  made  for  filing  and  The  notice  cannot  be  amended  after 
posting  notice  if  service  cannot  be  the  expiration  of  the  sixty  days, 
made.  Kenly  v.  Sisters  of  Charity,  supra. 

See,   as    to    the   notice    generally,         The  notice  must  be  signed  by  the 

Kenly  v.  Sisters  of  Charity,  63  Md.  claimant ;   but  if  his   attorney  signs 

306;  Hess  v.  Poultney,  10  Md'.  257.  it  by   his   authority,  it   is   sufficient. 

The  notice  must  be  served  on  the  Treusch  i>.  Shryock,  51  Md.  162.     As 

owner  or  his  agent  personally ;   or,  if  to  husband's  agency,  see  Conway  v. 

this  be  impracticable,  it  may  be  placed  Crook,  66  Md.  290,  7  Atl.  Kep.  402. 
on  the  building.    Kenly  v.  Sisters  of 
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commencement  thereof ;  and  all  the  mortgages  and  liens  other 
than  liens  which  have  attached  thereto  prior  to  the  commence- 
ment of  the  said  building,  and  which  by  the  laws  of  this  State 
are  required  to  be  recorded,  shall  be  postponed  to  said  lien, 
unless  recorded  prior  to  the  commencement  of  said  building.^ 

Each  person  entitled  to  such  lien  shall  file  a  claim  or  state- 
Claim  of  nient  of  his  demand  in  the  oflSce  of  the  clerk  of  the 
lien  filed,  circuit  court  for  the  county,  or  the  Superior  Court  of 
Baltimore  city,  as  the  case  may  be.  Every  such  claim  shall  set 
forth:  2  First.  The  name  of  the  party  claimant,  and  of  the 
owner,  or  reputed  owner,  of  the  building,^  and  also  of  the  con- 
tractor, or  architect,  or  builder,  when  the  contract  was  made  by 
the  claimant  with  such  contractor,  architect,  or  builder;  Second. 
The  amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of 
work,  or  the  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  materials  were  furnished  or  the  work  done  ;  * 
Thirdly.  The  locality  of  the  building,  and  the  number  and  size 
of  the  stories  of  the  same,  or  such  other  matters  of  description 
as  may  be  necessary  to  identify  the  same.^ 

Every  such  debt  shall  be  a  lien  until  after  the  expiration  of 
Limitation  ®^^  months  after  the  work  has  been  finished,  or  the 
of  lien.  materials  furnished,  although  no  claim  has  been  filed 
therefor,  but  no  longer,  unless  a  claim  shall  hp  filed  at  or  before 
the  expiration  of  that  period.^ 

The  proceeding  to  enforce  the  lien  is  by  bill  in  equity,^  or  by 

'  Provision  is  made  for  ascertain-  cation  or  parenthetically.    Reindollar 

ing  priorities  where  a  building  is  sold  v.  Fleckinger,  59  Md.  469. 

under  legal  process.     Code  1878,  art.  *  See  Wilson  v.  Merryman,  48  Md. 

67,  §  16.  328. 

Mortgages  and  other  liens  attach-  An  accidental  error  in  regard  to  the 
ing  subsequently  to  the  commence-  time  will  not  impair  the  lien  if  the  proof 
ment  of  a  building  are  postponed  in  supplies  the  correct  date,  and  shows 
favor  of  mechanic's  lien,  whether  for  this  to  be  within  the  time  allowed  for 
work  done  or  materials  furnished,  and  filing  the  lien.  Treusch  v.  Shryock, 
whether  the  work  be  done  or  the  ma-  55  Md.  330  ;  S.  C.  51  Md.  162. 
terials  be  furnished  before  or  after  the  '  When  a  claim  is  filed  by  a  con- 
attaching  of  such  mortgages  or  other  tractor,  persons  to  whom  he  is  in- 
liens.  Rosenthal  v.  Maryland  Brick  debted  for  labor  or  materials  may 
Co.  61  Md.  590.  have  the  benefit  of  such  lien,  and  may 

^  As  to  the  claim  in  general,  see  apply  by  petition  to  be  paid  out  of  the 

Treusch  v.  Shryock,  51  Md.  162.  moneys  to  be  received. 

'  The  claim  must  explicitly  and  ex-  «  See  Treusch  v.  Shryock,  supra; 

pressly  set  out  the  name  of  the  owner.  Heath  v.  Tyler,  44  Md.  312. 

It  is  not  sufficient  to  do  this  by  impli-  '  See    Watts    v.  Whittington,    48 

162  Md.  353. 
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scire  facias.  When  it  is  by  a  bill  in  equity,  the  court  shall  ap- 
point a  trustee  to  make  the  sale  and  apportion  the  proceeds.  If 
the  proceeding  is  by  scire  facias,  the  scire  facias  shall  recite  the 
filing  of  the  claim,  with  the  name  of  the  owner  of  the  property 
to  be  affected  by  the  lien,  the  name  of  the  claimant,  and  the 
amount  of  the  claim  and  the  date  of  filing  the  same,  with  the 
usual  clause  of  scire  facias,  to  the  persons  to  be  affected  by  such 
writ.^  Every  judgment  rendered  on  a  scire  facias,  under  this 
article,  may  be  enforced  by  execution,  as  other  judgments. 

1207.    Massachusetts.^  —  Any  person   to  whom   a  debt  is 
due  for  labor  performed  or  furnished,  or  for  materials   _, 
furnished  and  actually  used,  in  the  erection,  alteration,   titled  to 
or  repair  of  a  building  or  structure  upon  real  estate, 
by  virtue  of  an  agreement  ^  with  or  by  consent  of  the  owner  of 
such  building  or  structure,  or  of  any  person  having  authority 
from  or  rightfully  acting  for  such  owner  in  procuring  or  furnish- 
ing such  labor  or  materials,  shall  have  a  lien  upon  such   p„pgrty 
building  or  structure,  and  upon   the  interest  of  the  covered. 
owner  thereof  in  the  lot  of  land  upon  which  the  same  is  situated, 
to  secure  the  payment  of  the  debt  so  due  to  him,  and  of  the  costs 
which  may  arise  in  enforcing  such  lien,  except  as  is  hereinafter 
provided. 

When  the  agreement  mentioned  in  the  preceding  section  is 
for  labor  performed  or  furnished,  and  for  materials  fur-  when  lien 
nished  upon  an  entire  contract  and  for  an  entire  price,  f^j^abor 
a  lien  for  the  labor  alone  may  be  enforced,  if  it  can  be  *'°''®- 
distinctly  shown  what  such  labor  was  worth ;  but  in  no  case 
shall  such  lien  be  enforced  for  a  sum  greater  than  the  price 
agreed  upon  for  the  entire  contract.* 

1  See  Winder  v.  Caldwell,  14  How.  was  none  for  the  material.    Morrison 

434;  Thomas  «.  Turner,  16  Md.  105;  v.  Minot,  5  Allen,   403;    Graves    v. 

Baker  c.  Winter,  15  Md.  1;  Wilson  Bemis,  8  lb.  573;  Clark  v.  Kingsley, 

w.  Merryman,  48  Md.  328.  lb.  543;   Mulrey  v.   Barrow,    11   lb. 

"  Pub.  Stat.  1882,  oh.  191,  §§  1-24.  152;    Felton    v.   Minot,    7    lb.    412; 

*  The  agreement  need  not  be  in  Whitney  v.  Joslin,  108  Mass.  103 ; 
writing.     Whitford  v.  Newell,  2  Al-  Gogin  v.  Walsh,  124  Mass.  516. 

len,  424.  Under  the  present  statute,  if  there 

*  Prior  to  St.  1872,  ch.  18,  §  1,  is  no  lien  for  the  materials  furnished, 
under  an  entire  contract,  in  which  there  can  be  no  lien  for  the  labor 
the  price  of  the  labor  and  of  the  ma-  alone,  unless  the  worth  of  this  can  be 
terial  is  not  apportioned,  there  could  distinctly  shown.  Smith  v.  Emerson, 
be  no  lien  for  the  labor  where  there  126  Mass.  169. 
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No  lien  shall  attach  for  materials  furnished  unless  the  person 
No  lien  for  furnishing  the  same,  before  so  doing,  gives  notice  in 
™*'ept* '  writing  to  the  owner  of  the  property  to  be  affected  by 
upon  no-  ^]jg  lien,  if  such  owner  is  not  the  purchaser  of  such  ma- 
owner,        terials,  that  he  intends  to  claim  such  lien.^ 

The  owner  of  a  building  or  structure  in  process  of  erection,  or 
Owner  o^  being  altered  or  repaired,  if  he  is  a  person  other 
vent  Fieri  than  the  party  by  whom  or  in  whose  behalf  a  contract 
by  notice,  for  labor  and  materials  has  been  made,  may  prevent 
the  attaching  of  a  lien  for  labor  not  at  the  time  performed,  or 
for  materials  not  then  furnished,  by  giving  notice  in  writing  ^  to 
the  person  performing  or  furnishing  such  labor,  or  furnishing 
such  materials,  that  he  will  not  be  responsible  therefor. 

The  lien  shall  not  avail  or  be  of  force  against  a  mortgage  act- 
.   .  ually  existing  and  duly  recorded  prior  to  the  date  of 

the  contract  under  which  the  lien  is  claimed. 

The  lien  is  dissolved  unless  the  claimant,  within  thirty  days 
Statement  ^.fter  he  ceases  to  labor  or  furnish  labor  or  materials, 
to  be  filed,  gjgg  jj,  jJ^q  registry  of  deeds  a  statement  of  a  just  and 
true  account  of  the  amount  due  him,  with  a  description  of  the 
property  and  the  name  of  the  owner  of  it.^ 
Suit.  The  lien  is  enforced  by  petition  and  order  of  sale. 

1208.   Michigan.*  —  Every  person  who  shall,  in  pursuance 
of  any  contract,  express  or  implied,  written  or  unwrit- 
titiedto       ten,   existing  between  himself  and   the  owner,   part 
owner  or  a  lessee  of  any  interest  in  real  estate,  or  be- 
tween himself  and  any  contractor  or  sub  -  contractor,  perform 
any  labor  or  furnish  any  materials  in  or  for  the  building,  alter- 

The  petition  must    set  forth    the  nished,  has  no  right  to  a  lien  upon 

entire  price  agreed  upon  for  the  en-  the  ground  that    his    employer   has 

tire  contract.     Gogin  v.  Walsh,   124  broken  his  contract  and  absconded. 

Mass.  516.  Gogin  v.  Walsh,  supra. 

1  Bobbins  v.    Blevins,    109    Mass.  ^  An  oral  notice  will  not  have  this 

219.  effect.     Shaw  v.  Tompson,  105  Mass. 

There  is  no  occasion  for  such  no-  345. 

tice  when  the  owner  has  himself  en-  '  It  is  not  necessary  that  the  certi- 

tered  into  an  agreement  for  the  fur-  ficate  should   aver  that  the  amount 

nishing  of  the  materials.     Whitford  therein  set  forth  is  "  a  statement  of  a 

V.  Newell,  2  Allen  (Mass.),  424.  just  and  true  account  of  the  amount 

A  sub-contractor  who  has  failed  to  due,  with  all  just  credits."     Gilbert 

give  notice  to  the  owner  of  his  inten-  v.  Fowler,  116  Mass.  375. 

tion  to  claim  a  lien  for  materials  fur-  *  Pub.  Acts  1887,  No.  270. 
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ing,   repairing,   or  ornamenting    of    any  building,   machinery, 
wharf,^  or  other  structure,  shall  have  a  lien  therefor  upon  such 
building,  machinery,  -wharf,  or  othef  structure,  and  its  appur- 
tenances, and  also  upon  the  entire  interest  of  such  owner,  part 
owner,  or  lessee  in  and  to  the  lot  or  piece  of  land  not  exceed- 
ing one  quarter  section,  or,  if  within  any  incorporated  city  or 
village,  not  exceeding  the  lot  or  lots  upon  which  such  improve- 
ments are  made  at  the  time  such  labor  was  commenced,  or  such 
materials  were  commenced  to  be  furnished.      Such  lien  shall 
not  be  defeated  by  any  contract  or  understanding  be-  Lien  not 
tween  the  owner  of  the  real  estate  upon  which  such   by  con- 
improvements  are  made  and  the  original  or  any  sub-   '™'='- 
contractor,  or  by  any  payment  made  by  such  owner  to  such  con- 
tractor or  sub-contractor  for  the  contract  price  of  such  labor  or 
materials,  or  any  part  thereof.     In  all  cases  where  such    owner 
labor  is  performed,   or  materials  furnished,  in  pursu-   Jl'ersons^n- 
ance  of  any  contract,  express  or  implied,  between  the   *'''**• 
persons  so  performing  the  labor,  or  furnishing  the  materials,  and 
any  contractor  or  sub  -  contractor,   it  shall   be   lawful   for  the 
owner,  part  owner,  or  lessee  of  the  premises,  or  of  any  interest 
therein,  as  aforesaid,  to  pay  to  the  persons  entitled  thereto  all 
just  claims  for  labor  performed  or  materials  furnished,  which 
might   become  a  lien  on  such  premises,  upon  the  person  origi- 
nally liable  to  pay  such  claims  neglecting  or  refusing  to  pay 
the  same,   or  any  part  thereof,  for  the  space  of  twenty  days 
after  the  same  shall  have  become  due  and  payable,  upon  the 
persons  so  presenting  such  claims  making  out  and   presenting 
an  itemized  statement  thereof,  to  which  shall  be  attached  an  affi- 
davit made  by  the  person  so  performing  such  labor  or  furnishing 
such  material,  or  by  some  one  having  knowledge  thereof,  show- 
ing that  such  labor  has  actually  been  performed,  or  materials 
furnished,  and  the  actual  price  or  value  thereof,  and  the  amount 
then  actually  due  over  and  above  all  set-offs  or  counter-claims ; 
and  payment  when  so  made  shall  operate  as  a  dis-   Such  pay- 
charge  and  satisfaction  to  the  extent  thereof  of  any   "pp'iy^on 
contract  which   may  exist   between  such   owner,  part   contract. 
owner,  or  lessee  of  any  interest  in  real  estate  upon  which  such 

1  Whether  dredging  out  a  slip  for    as  could  be  made  the  subject  of  a  lien 

a  wharf,  and  throwing  the  excavated     under  this  provision,  is  a  question  left 

dirt  within  the  line  of  the  proposed    undecided  in  Clark  v.  Raymond,  27 

wharf  and  levelling  it  off,  is  such  work    Mich.  456. 
"t 
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improvements  are  made,  or  the  contractor  or  sub  -  contractor  or 
other  person. 

Such  lien  shall  not  attacii,^  unless  the  person  entitled  thereto 
Notice  to  ^^^^^  ^^®  ^^  *^®  office  of  the  register  of  deeds  of  the 
be  filed  by    county,  within  sixty  days  after  the  completion  of  such 

labor,  or  the  furnishing  of  the  last  of  such  material,  a 
notice  signed  by  himself,  his  agent  or  attorney,  verified  by  the 
person  signing  the  same,  of  his  intention  to  claim  a  lien.^    A 

copy  of  such  notice  must  within  ten  days  after  such 
served  on     filing  be  served  on  the  owner,  part  owner,  or  lessee,  or, 

in  his  absence  from  the  county,  on  his  agent ;  but  if 
neither  can  be  found  within  the  county,  then  such  copy  shall  be 
served  by  posting  in  some  conspicuous  place  on  the  premises 
within  five  days  after  the  same  might  have  been  served  person- 
ally, could  the  principal  or  agent  have  been  found.  Proof  of 
service  is  made  by  affidavit  filed  in  the  registry  of  deeds.  The 
Effect  of  filing  and  service  shall  operate  as,  and  have  the  same 
notice.  effect  as,  liens  created  by  attachment  or  execution,  as, 
of,  and  from  the  time  when  the  first  of  such  labor  was  per- 
formed, or  the  first  of  such  material  was  furnished ;  and  such  lien 

shall  continue  for  sixty  days  after  the  filing  of  such 
lien  to  con-  notice  when  the  same  is  filed  after  the  completion  of  the 
'"°*'  labor,  or  the  furnishing  of  the  last  of  the  materials,  or 

sixty  days  after  the  completion  of  the  labor,  or  the  fuwiishing  of 
the  last  material,  when  filed  before,  except  in  cases  where  the 
debt  "for  which  the  lien  is  sought  does  nojt  mature  in  such  period, 

*  It  is  the  meaning  of  this  provision  ises  and  appurtenances  for  labor  per- 
that,  until  the  notice  is  filed,  no  lien  formed  or  to  be  performed,  or  for 
attaches  to  the  land.  Otherwise  it  material  furnished  or  to  be  furnished, 
would  be  open  to  the  unreasonable  or  both,  as  the  case  may  be,  in  build- 
construction  that  a  lien  might  exist  in  ing,  or  repairing,  or  ornamenting  the 
the  mere  intention  of  the  contracttr,  building,  machinery,  wharf,  or  other 
although  remaining  dormant  and  un-  structure  thereon.  The  performance 
heard  of,  and  that  on  the  last  day  al-  of  such  labor,  or  the  furnishing  of 
lowed  for  filing  the  notice  it  could  be  such  material,  or  both,  was  begun  on 
filed  and  given  retrospective  eflfect  in  the  day  of  18  ,  or  is  in- 
fraud  of  all  intermediate  claimants,  tended  to  be  commenced ;  the  amount 
This  is  not  a  natural  construction,  due  thereof,  or  to  become  due  thereof, 
Sisson  V.  Holcomb,  58  Mich.  634.  as  the  case  may  be,  is  dollars, 

^  Substantially    in     the     following  over   and   above    all   legal    set-offs, 

form:   To  all  whom  it  may  concern:  which  premises  are  described  as  fol- 

Take  notice  that  I  intend  to  claim  a  Iowa,  viz.: 
lien  on  the  following  described  prera- 
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in  which  case  such  lien  shall  continue  sixty  days  after  the  ma- 
turity of  the  debt. 

The  person  filing  such  notice  of  claim,  when  this  is  filed  before 
the  completion  of  the  labor  or  the  furnishing  of  the  statement 
last  of  such  materials,  must  from  time  to  time  when  nUhed'to' 
required  by  the  owner,  and  within  five  days  after  de-  owner. 
mand,  furnish  a  detailed  statement  of  the  amount  and  value  of 
labor  performed  and  materials  furnished  to  date  of  statement, 
and  then  unpaid  for,  a  copy  of  which  statement  he  shall  at  the 
same  time  file  with  the  register  of  deeds  ;  but  such  statement 
shall  not  be  required  oftener  than  once  in  ten  days. 

Within  thirty  days  after  the  filing  of  such  notice,  when  filed 
after  the  completion  of  such  labor,  or  the  furnishing  of 
the  last  of  such  materials,  and  before  any  proceedings   of  lien  to 
shall  be  taken  to  enforce  such  lien,  the  person  filing 
the  same,  his  agent  or  attorney,  shall   make  and  file  with  the 
register  of  deeds  a  detailed  statement  of  such  claim,  with  the 
amount  claimed  to  be  due  over  and  above  all  legal  set-offs,  which 
statement  must  be  verified  by  the  oath  of  some  person  having 
knowledge  of  the  correctness  of   the  same  ;    a  copy  of  which 
statement  and  of  the  verification   thereof  during  the    „ 

=■  Copy  to  be 

said  time  shall  be  served  on  such  owner,  part  owner,  or  served  on 
lessee  of  said  premises,  his  agent  or  attorney,  if  within 
the  county  and  known  to  the  person  so  filing  said  statement 
or  claiming  such  lien,  proof  of  which  service  and  of  the  date  and 
manner  thereof,  whether  on  the  principal  or  agent,  whether 
found,  or  the  contrary,  shall  be  filed  with  the  register  of  deeds 
before  any  subsequent  proceedings  are  taken.^ 

Proceedings  to  enforce  such  lien  shall  be  had  only  in  courts  of 
law,  and  shall  be  begun  within  sixty  days  after  the 
filing  of  such  notice  of  claim  of  lien,  or  the  completion  ingstoen- 
of  such  labor,  or  the  furnishing  of  the  last  of  such 
materials,  or  within  sixty  daj's  after  the  whole  of  the  debt 
covered  thereby  shall  have  matured,  if  not  due  at  the  time 
of  filing  such  notice  ;  otherwise  such  lien  shall  cease.^ 

Liens  shall  take  precedence  as  of  the  filing  of  notice  of  claim 

^  See,  as  to  this  provision,  Roberts  Roberts  v.  Miller,  supra;  Willard  v. 

V.  Miller,  32  Mich.  289;  Comstock  v.  Magoon,  30  Mich.  273. 

McEvoy,  52  Mich.  324.  See,  as  to  the  effect  o£  this  sixty 

^  For  details  of  practice  and  plead-  days'  limitation,  Comstock  v.  McEvoy, 

ing,  see  this   section   of  the   statute  supra. 


further.     See,  also,  as  to  pleadings, 
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of  lien  with  the  register  of  deeds,  and  may  be  enforced  and  sat- 
isfied  in  the  manner  hereinbefore  provided,  or  by  levy 
on  the  proceeds  of  any  sale  under  prior  lien  proceedings, 
in  the  same  manner  as  successive  executions  are  satisfied  in  other 
cases.  All  liens  authorized  shall,  upon  filing  the  notice  of  claim 
of  lien,  as  hereinbefore  provided,  take  precedence  of  all  other 
sales,  transfers,  incumbrances,  levies,  and  liens  created  subse- 
quent to  the  performing  of  the  first  of  such  labor,  or  the  fur- 
nishing of  the  first  of  such  material,  as  stated  in  such  notice. 

1209.  Minnesota.^  —  Whoever  performs  labor  or  furnishes 
Contrac-  materials  or  machinery  for  erecting,  constructing,  alter- 
tors  len.  ^^^^  ^^  repairing  any  house,  mill,  manufactorj',  or  other 
building  or  appurtenances,  or  for  constructing,  altering,  or  re- 
pairing any  boat,  vessel,  or  other  water-craft,  by  virtue  of  a  con- 
tract or  agreement  with  the  owner  or  agent  thereof,  shall  have  a 
lien  to  secure  the  payment  of  the  same  upon  such  house,  mill. 
Property  manufactory,  or  other  building  and  appurtenances,  and 
covered.  upon  such  boat,  vessel,  or  other  water-craft,  together 
with  the  right,  title,  or  interest  of  the  person  owning  such  house, 
mill,  manufactory,  or  other  building  and  appurtenances  on  and 
to  the  land  upon  which  the  same  is  situated,  not  exceeding  forty 
acres,  and  if  erected  within  the  limits  of  any  city,  town,  or  vil- 
lage plat,  the  lot  of  ground  on  which  said  house,  mill,  manu- 
factory, or  other  building  and  appurtenances,  is  erected,  not 
exceeding  in  extent  one  acre. 

Every  sub-contractor,  whether  a  mechanic,  laborer,  or  other 
-  ,  person,  has  a  lien  for  labor  done  or  material  furnished 

tractor's      to  the  Same  extent  as  above  specified  in  the  case  of  an 

lien.  •    ■      , 

original  contractor. 

If  the  contractor,  upon  entering  into  a  contract  to  do  any  work 
Bond  of  or  furnish  any  materials  for  which  a  lien  might  accrue, 
contractor.  ^^  after  the  making  of  such  contract,  shall  enter  into  a 
bond  with  the  owner  for  the  use  of  all  persons  who  may  do  work 
or  furnish  materials  pursuant  to  such  contract,  conditioned  for 
the  payment  of  all  just  claims  for  such  work  or  materials  as  they 
become  due,  with  such  sureties  as  shall  be  approved,  and  shall 
file  the  same  in  the  office  of  the  register  of  deeds  of  the  county 
in  which  such  contract  is  to  be  performed,  th.en  no  lien  shall 
attach  iu  favor  of  such  persons ;  but  such  bond  shall  not  operate 

1  Stats.  1878,  ch.  90, §§  1-15;  Laws  1885,  ch.  107;  Laws  1887,  ch.  170. 
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to  relieve  the  property  unless  a  notice,  setting  forth  the  ex- 
istence of  such  bond,  be  kept  conspicuously  posted  about  the 
premises  during  the  performance  of  such  labor,  and  at  the  time 
of  furnishing  such  material.^ 

All  labor  performed  by  contract  or  by  the  day  on  any  build- 
ing, or  that  has  entered  into  the  construction  of  any- 
thing,  shall  be  a  first  lien  thereon,  whether  the  person    laborhas 
performing  the  labor  be  a  contractor,  sub-contractor,  or 
working  for  wages  ;  and  there  shall  be  added  thereto  a  sum  to 
cover  costs,  and  a  reasonable  amount  for  attorney's  fees. 

All  material  furnished  shall  be  a  second  lien  in  the  same  man- 
ner.    Any  person  wishing   to  file  a  lien,  having  fur-   Materials 
nished  both  labor  and  material,  shall  specify  the  amount   a"second 
of  labor  and  material  as  separate  items  in  one  state-  ''^"■ 
ment,  but  the  amount  for  materials  shall  not  be  paid  until  all 
claims  for  labor  are  satisfied.^ 


^  If  after  the  filing  of  such  a  bond 
the  ownei-  pays  a  debt  of  the  con- 
tractor for  material,  he  cannot  recover 
the  amount  in  an  action  on  the  bond 
without  showing  that  such  payment 
was  necessary  for  the  protection  of  his 
property  from  a  lien.  The  payment 
would  otherwise  be  voluntary.  Price 
V.  Doyle,  34  Minn.  400.  Proof  that 
such  payment  was  compulsory  is  of 
the  very  substance  of  the  cause  of 
action,  and  the  facts  must  be  alleged 
and  proved  with  particularity  suffi- 
cient to  constitute  a  cause  of  action. 
Price  V.  Doyle,  supra. 

It  is  intended  that  the  persons 
named  in  this  section  shall  have  a  lien 
unless  the  contractor  shall  have  given 
the  statutory  bond  for  their  security. 
Unless  such  bond  is  filed,  the  owner 
must  adjust  the  terms  of  his  contract, 
and  the  payments  under  it,  at  the  risk 
of  being  obliged  to  make  additional 
payments  to  lien-holders.  Laird  v. 
Moonan,  32  Minn.  358. 

A  sub-contractor  has  a  right  of  ac- 
tion upon  the  bond  without  taking  any 
of  the  steps  required  by  the  statute 
for  securing  a  lien  upon  the  property. 
Bohn  V.  McCarthy,  29  Minn.  23. 


^  It  is  provided  that  any  contractor 
or  sub-contractor  receiving  the  full 
amount  of  the  money  or  other  con- 
sideration due  on  his  contract,  and 
failing  to  pay  the  person  performing 
any  labor  or  furnishing  any  material, 
thereby  allowing  a  lien  to  be  filed 
against  the  property,  shall  be  deemed 
guilty  of  obtaining  money  under  false 
pretences,  and  may  be  punislied  under 
the  statute  provided  for  that  offence. 
Laws  1887,  ch.  170,  §  3.  The  effect  of 
this  section,  in  connection  with  other 
provisions  of  the  statute,  is  to  con- 
fer upon  laborers  and  material-men  a 
right  of  lien  upon  the  property  of 
those  who  are  not  personally  re- 
sponsible to  them,  but  to  make  it  a 
criminal  offence  for  a  contractor,  who 
is  so  liable,  to  receive  the  full  con- 
tract price  from  the  owner,  and  to 
neglect  to  perform  his  own  obligation 
so  that  the  property  of  another  be- 
comes legally  chargeable  for  his  de- 
fault. The  above  provision  is  ger- 
mane to  the  title  of  the  statute  and 
constitutional.  State  v.  Brachvogel 
(Minn.),  36  N.  W.  Rep.  641. 
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Any  lien  filed  must  be  filed  in  the  ofl6ce  of  the  register  of 
deeds  of  the  county  where  such  labor  was  performed 

Lien  filed.  •   ■>    r        •  i     ■,         •  ■,  ■ 

and  material  furnished,  withm  ninety  days  from  the 
last  day  on  which  any  labor  was  performed  or  material  fur- 
nished. The  parties  filing  a  lien  shall  also  serve  a  copy  of  such 
lien  on  the  owner  or  agent  of  the  property  against  which  the 
lien  is  filed. 

Any  person  filing  a  lien  shall  bring  suit  for  recovery 

within  four  months  after  such  lien  is  filed. 

The  property  is  sold  upon  publication  of  notice  as  prescribed. 

Where  it  is  practicable,  the  property  may  be  divided  at 

redemp-       the  Option  of  the  owner,  and  sufficient  sold  to  pay  all 

demands.     The  property  may  be  redeemed  at  any  time 

within  one  year  from  the  date  of  sale  by  the  person  in  whom  the 

title  was  vested,  at  the  time  of  sale,  paying  the  principal,  costs, 

attorney's  fees,  and  interest  at  the  legal  rate. 

No  incumbrance  upon  land  created  before  or  after  the  making 
.  _       a  contract,  or  performing  labor,  or  furnishing  material, 
to  build-      shall  operate  upon  the  building  erected  or  material  fur- 
nished until  the  lien  in  favor  of  the  person  performing 
the  labor  or  furnishing  the  material  shall  have  been  satisfied. 

1210.  Mississippi.^  —  Every  house  or  other  building,  bridge, 
mill,  or  any  addition  erected  thereto,  and  any  fixed  ma- 
subject  to     chinery  or  gearing,  or  other  fixtures  for  manufacturing 
purposes,  and  every  boat  or  other  water-craft,  or  pal- 
ing or  other  inclosure,  hereafter  erected  or  built  within  this 
state,  or  embankments  or  other  work  done  upon  railroads,^  shall 
be  liable  for  the  payment  of  any  debt  contracted  and  owing  for 
labor  performed,  or  materials  furnished,  about  the  erection  or 
construction,  or  alteration  or  repairs,  and  such  debt  shall  be  a 
lien  on  such  building,  railroads,  or  improvement,  and  on  the  land 
whereon   it  stands,  including  the  lot  or  curtilage  whereon  the 
same  is  erected  ;  but  such  lien  shall  only  take  effect  as 

When  lien  ,  '      .  ,  .  ,    .   .  ,  ,  , 

takes  ef-      to  purchasers  and  incumbrancers  in  good  faith  and  for 

valuable  consideration  without  notice  of  such  lien,  from 

the  time  of  filing  the  contract,  under  which  such  debt  was  in- 

1  R.    Code    1880,   §§   1378-1392;  rights  as  other  mechanics,  the)- took 
Laws  1882,  ch.  88.  them  subject  to  the  same  obligations. 

2  Laws  1882,  ch.  88.    Laborers  on  Herrin  v.  Warren,  61  Miss.  509. 
railroads,  having  been  given  the  same 
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curred,  in  the  office  of  the  chancery  clerk  of  the  county  where 
such  land  is  situated  to  be  recorded,  or  of  the  commencement  of 
a  suit  in  the  proper  court  for  the  enforcement  of  such  lien.-' 

When    any  such   building    or   other   improvement  shall   be 
erected  in  whole  or  in  part  by  contract,  such  building   j^^^^  .^^ 
or  improvement,  and  the  land  on  which  it  stands,  shall   fa^o""  of 

contractor 

be  liable  to  the  contractor  alone  for  work  done  or  ma-  alone, 
terials  furnished  in  pursuance  of  such  contract,  and  no  building 
or  land  shall  be  liable  for  work  done  or  materials  furnished  by 
any  person  not  employed  by  the  owner.^ 

If  any  such  building  or  improvement  be  erected  by  a  tenant, 
or  other  person  not  being  the  owner  of  the  land,  then   when 
only  the  building  and  the  estate  of  the  tenant,  or  other  ^ot'el-efted 
person  so  erecting  such  building  or  improvement,  shall   by  owner, 
be  subject  to  the  lien  created  by  this  act,  unless  such  building  be 
erected  by  the  written  consent  of  the  owner  of  the  land. 

When  any  contractor  or  master  workman  shall  refuse  to  pay 
any  person  who  may  have  furnished  materials  used  in  Notice  to 
the  erection  of  any  such  building  or  improvement,  or  ""'"^'^• 
the  wages  of  any  journeyman  or  laborer  employed  by  him  there- 
in, such  person,  or  such  journeyman  or  laborer,  may  give  no- 
tice in  writing  to  the  owner  of  such  building  or  improvement 
of  the  amount  due  ;  and  thereupon  the  amount  that  may  be  due 
by  such  owner  to  the  contractor  or  master  builder  shall  be 
bound  and  liable  in  the  hands  of  such  owner  for  the  payment  of 
the  sum  so  claimed ;  and  if,  after  such  notice,  the  contractor  or 
master  workman  shall  bring  suit  against  the  owner,  the  latter 
may  pay  into  court  the  amount  due  on  such  contract,  and  the 
person  giving  such  notice  shall  be  summoned  to  contest  the  de- 
mand of  such  contractor  or  master  workman  ;  and  the  court  may 

1  A    mortgage    executed    and  re-         When  there  is  a  prior  incumbrance 

corded  before  the  filing  of  the  con-  upon  the  land,  the  lien  operates  on  the 

tract   takes   precedence.     But  if   the  buildings  and  not  on  the  land.     Bu- 

mortgage  be   not  recorded,  or  if   the  chanan  v.  Smith,  43  Miss.  90;  Ivey  v. 

acknowledgment  be  defective  so  that  White,  supra;  McAllister  v.  Clopton, 

it  is  not  entitled  to  record,  the  lien  has  51  Miss.  257. 

priority.     Buntyn  v.  Shippers'  Com-        ^  When  the  work  has  been  done  by 

press  Co.  63  Miss.  94.  contract,  the  laborers  can  never  im- 

The  lien  is  superior  to  subsequent  pose  upon  the  owner  any  higher  duty 

incumbrances.      Ivey    v.    White,    50  or  further  payment  than  he   by  his 

Miss.  142;  Otly  v.  Haviland,  36  Miss,  contract  has   imposed  upon  himself. 

19,    37;    McLaughlin    v.    Green,   48  Herrin  v.  Warren,  61  Miss.  609. 
Miss.  175. 
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cause  an  issue  to  be  made  up  and  tried,  and  direct  payment  of 
the  amount  claimed  by  the  person  giving  such  notice  out  of  the 
money  so  paid  into  court ;  and  in  case  such  person  giving  such 
notice  shall  afterwards  sue  such  contractor  or  master  workman, 
he  shall  make  the  owner  a  party  to  the  suit,  and  thereupon  such 
owner  may  pay  into  court  the  amount  due  on  such  contract,  or 
sufficient  to  pay  the  sum  claimed  and  costs,  and  the  court  shall 
award  the  same  to  the  person  who  may  be  entitled  thereto.^ 
When  the  contract,  by  virtue  of  which  any  such  buidling  or 
.  improvement  is  erected,  shall  be  in  writing,  such  con- 

contract  tract  may  be  recorded  in  the  office  of  the  clerk  of  the 
chancery  court  of  the  county  in  which  such  building 
or  improvement  is  situated,  and  the  lien  of  the  contractor  shall 
commence  from  the  time  when  such  contract  shall  be  filed  for 
record. 

Any  person  desiring  to  have  the  benefit  of  the  lien  given  by 
this  statute  shall  commence  his  suit  in  the  circuit 
court  of  the  county  in  which  the  property  is  situated, 
if  the  principal  of  his  demand  exceeds  one  hundred  and  fifty  dol- 
lars, ■v^ithin  six  months  next  after  the  time  when  the  money 
became  due  and  payable,  and  not  after ;  ^  and  such  suit  shall  be 
commenced  by  petition,  describing  with  reasonable  certainty  the, 
property  upon  which  the  lien  is  intended  to  operate,  and  setting 
out  the  nature  of  the  contract  and  indebtedness,  and  the  amount 
thereof  ;  and  the  plaintiff  shall  file  therewith  in  all  cases,  except 
where  the  whole  work  or  materials  or  both  were  furnished  in 
pursuance  of  a  written  contract  for  an  aggregate  price,  a  bill  of 
particulars  exhibiting  the  amount  and  kind  of  labor  performed, 
and  of  materials  furnished,  and  the  prices  at  which,  and  times 

I  This  section  does  not  apply  to  a  delivery  of  the  last  lot.  O'Leary  v. 
sub-contractor  who  hires  laborers  and  Burns,  53  Miss.  171. 
does  a  part  of  the  work  by  virtue  of  a  If  a  petition  be  brought  within  the 
contract  with  the  contractor.  It  ap-  six  months  limited  by  statute,  and  it 
plies  only  to  material-men  and  labor-  be  found  that  it  embraces  more  prop- 
ers employed  by  the  contractor  or  erty  than  the  plaintiff  claimed  a  lien 
master  workman.  Rivers  v.  Mulhol-  upon,  an  amended  petition  reducing 
land,  62  Miss.  766.  the  quantity  maybe  filed  aftenthe  six 

^  See  Hursey  ».  Hassam,  45  Miss,  months;  but  an  amended  petition  filed 

133;  Dinkins  u.  Bowers,  49  Miss.  219.  after  that  time,  which  for  the  first 

Where  there  has  been  a  continuous  time  made  a  claim  of  lien,  would  be 

delivery  of  materials,  the  statute  be-  too  late.     O'Leary  v.  Burns,  supra. 
gins  to  run  against  the  lie     from  the 
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when,  the  same  was  performed  and  furnished ;  and  such  suit  shall 
be  docketed  and  conducted  as  other  suits  in  said  court. 

When  the  judgment  shall  be  against  any  building  and  land, 
or  against  the  building  alone,  a  special  writ  of  execu- 
tion shall  issue  to  make  the  amount  recovered  by  sale  and  execu- 
of  the  property,  which  shall  be  described  therein ;  and 
when  both  a  general  and  special  judgment  shall  be  given,  both 
writs  may  be  issued  either  separately  or  combined  in  one,  or 
may  be  issued  after  the  return  of  the  other  for  the  whole  or  the 
residue,  as  the  case  may  require. 

Under  such  special  execution,  the  sheriff  shall  advertise,  sell, 
and  convey  said  building  and  lot,  or  the  building  alone, 
in  the  same  manner  as  in  other  cases  of  land  levied  on   building 
for  debt ;  and  the  conveyance  by  said  sheriff,  if  for  the 
building  or  improvement  alone,  shall  convey  the  same  to  the  pur- 
chaser free  from  any  former  incumbrance  on  the  land,  and  shall 
authorize  him  to  enter  and  remove  the  same  from  the  land  with 
reasonable  dispatch ;  and  if  such  conveyance  shall  be  for  land 
also,  it  shall  convey  to  the  purchaser  such  estate  therein  as   the 
owner  or  builder,  as  the  case  may  be,  had  at  the  time  when  the 
lien  under  which  the  sale  is  made  attached  thereon,  or  at  any 
time  afterwards,  subject  to  all  prior  incumbrances  ;  and,  more- 
over, shall  convey  the  building  to  the  purchaser  in  the  same 
manner  as  if  the  sale  was  of  the  building  alone. 

1211.  Missouri.^  —  Every  mechanic  or  other  person  who  shall 
do  or  perform  any  work  or  labor  upon,  or  furnish  any 
materials,  fixtures,  engine,  boiler,  or   machinery  for,   titled  to 
any  building,  erection,  or  improvements  upon  land,  or 
for  repairing  the  same,^  under  or  by  virtue  of  any  contract  with 
the  owner  or  proprietor  thereof,  or  his  agent,  trustee,  contractor, 
or  sub- con  tractor,  shall  have  a  lien  upon  such  building,  erection, 
or  improvements,  and  upon  the  land  belonging  to  such  property 
owner  or  proprietor  on  which  the  same  are  situated  to  "''^^"^• 
the  extent  of  one  acre ;  ^  or  if  such  building,  erection,  or  im- 

1  R.  S.  1879,  §§  3172-3195.  M.  &  S.  Co.  73  Mo.  688,  692;  Page  v. 

"  The  statute  gives  a  lien  for  work  Bettes,  17  Mo.  App.  366. 
done  and  materials  furnished  in  the        '  The  one  acre  limitation  seems  not 

repair  of  a  building,  as  well  as  for  erect-  to  apply   in  cities,   towns,   and   vil- 

ing  a  new  building.     Reilly  v.  Hud-  lages.      Oster  v.   Rabeneau,   46   Mo. 

son,   62    Mo.  383;    Allen  v.  Frumet  595,   598;    Holland  v.  McCarty,    24 

Mo.  App.  82. 
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provement  be  upon  any  lot  of  land  in  any  town,  city,  or  vil- 
lage, then  such  lien  shall  be  upon  such  building,  erection,  or 
improvements,  and  the  lot  or  land  upon  which  the  same  are  sit- 
uated. 

The  land  is  subject  to  the  lien  to  the  extent,  and  only  to 
the  extent,  of  all  the  right,  title,  and  interest  owned 
ject  to  ex-  therein  by  the  owner  or  proprietor  of  such  building, 
owner's  erection,  or  other  improvement,  for  whose  immediate 
interes .  ^^^  ^^  benefit  the  labor  was  done  or  things  were  fur- 
nished. 

The  lien  for  the  things  aforesaid,  or  work,  shall  attach  to  the 
.   .  buildings,  erections,  or  improvements  for  which  they 

to  build-  were  furnished,  or  the  work  was  done,  in  preference  to 
any  prior  lien,  or  incumbrance,  or  mortgage  upon  the 
land  upon  which  said  buildings,  erections,  improvements,  or 
machinery  have  been  erected  or  put ;  and  any  person  enforcing 
such  lien  may  have  such  buildings,  erections,  or  improvements 
sold  under  execution,  and  the  purchaser  may  remove  the  same 
within  a  reasonable  time  thereafter.* 

Every  original  contractor  within  six  months  and  every  jour- 
Statement  neyman  and  day-laborer  within  sixty  days,^  and  every 
of  account.  Qjjjg^  person  seeking  to  obtain  the  benefit  of  the  pro- 
visions of  this  article  within  four  months,  after  the  indebtedaess 
shall  have  accrued,  must  file  with  the  clerk  of  the  circuit  court 
of  the  proper  county  a  just  and  true  account,  verified  under  oath, 
of  the  demand  due  him  or  them,  after  all  just  credits  have  been 
given,  which  is  to  be  a  lien,  upon  such  buildings  or  other  improve- 
ments, and  a  true  description  of  the  property,  or  so  near  as  to 
identify  the  same,  upon  which  the  lien  is  intended  to  apply,  with 
the  name  of  the  owner  or  contractor,  or  both,  if  known  to  the 
person  filing  the  lien. 

The  lien  for  work  and  materials  shall  be  preferred  to  all 
Priority  as  Other  incumbrances  which  may  be  attached  to  or  upon 
to  land.       gjjg]j  buildings,  bridges,  or  other  improvements,  or  the 

^  The  judgment    enforcing  a  lien  brose  Manuf.  Co.  v.  Gapen,  22  Mo. 

against  a  building  may  be  executed  by  App.  397. 

removal,  although  this  may  result  in  It  rests  with  the  purchaser  to  re- 

the  destruction  of  the  building,  as  in  move  the  building  as  a  whole,  or  to 

case  it  is  built  of  brick,  and  it  is  im-  take  it  down,  and  remove  and  use  the 

practicable  to  remove  it  bodily.     Am-  materials.     Ambrose  Manuf.    Co.  v. 

Gapen,  supra. 

174  2  Acts  1885,  p.  195. 
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ground,  or  either  of  them,  subsequent  to  the  commencement  of 
such  buildings  or  improvements. 

The   pleadings,  practice,  process,  and  other  proceedings   in 
cases  arising  under  this  statute,  shall  be  the  same  as  in 
ordinary  civil  actions  and  proceedings  in  circuit  courts,    and 
except   as   herein  otherwise   provided.     The    petition, 
among  other  things,  shall  allege  the  facts  necessary  for  securing 
a  lien,  and  shall  contain  a  description  of  the  property  charged 
therewith. 

The  court  may  render  judgment  in  any  sum  not  exceeding  the 
amount  claimed  in  the  demand  filed  with  the  lien,  to-   Amount  of 
gether  with  interest  and  costs,  although  the  creditor   •■"  S^ient- 
may  have  unintentionally  failed  to  enter  in  his  account  filed  the 
full  amount  of  credits  to  .which  the  debtor  may  be  entitled. 

When  service  is  made  by  publication,  judgment,  if  for  the 
plaintiff,  is  for  the  recovery  of  the  debt  and  costs,  to  be   „     .     , 

r  '  J  ^  '  Service  by 

levied  on  the  property  charged  with  the  lien,  which  must   publioa- 
be  correctly  described  in  the  judgment.^ 

When  the  debtor  has  been  served  with  summons  according  to 
law,  or  appears  to  the  action  without  service,  the  judg- 
ment, if  for  the  plaintiff,  shall  be  against  such  debtor,  "  ^'"^°  ' 
as  in  ordinary  cases,  with  the  addition  that,  if  no  sufficient  prop- 
erty of  the  debtor  can  be  found  to  satisfy  such  judgment  and 
costs  of  suit,  then  the  residue  thereof  shall  be  levied  upon  the 
property  subject  to  the  lien.^ 

All  actions  shall  be  commenced  veithin  ninety  days        . 
after  filing  the  lien,  and  prosecuted  without  unnecessary   when  com- 
delay  to  final  judgment.^ 

Every  person,  except  the  original  contractor,  who  may  wish  to 

^  Notice    of    suit    by    publication  as  an  incident  to  a  personal  judgment 

should  state  the  amount  due  and  on  on  some  one  standing  with  him  in  a 

what  account,  and  a  notice  which  fails  contract  relation.   Steinkamper  v.  Mc- 

to  do  this  is  not  sufficient  to  support  a  Manus,  26  Mo.  App.  51. 

lien   judgment.     McKelvey  v.   Won-  What  is  not  a  personal  judgment, 

derly,  26  Mo.  App.  631.  Sullivan  v.  Sanders,  9  Mo.  App.  75. 

Where  no  personal  service  is  had  When  conclusive  against  contractor, 

upon  the  contractor  who  is  joined  as  Krey  v.  Hussman,  21  lb.  343. 

defendant,  no  judgment  can  be  reu-  '  A  mechanic's  lien  cannot  be  estab- 

dered  against  him.     Bombeck  v.  De-  lished  without  a  finding  by  the  jury 

vorss,  19  Mo.  App.  38;  Schulenberg  that  the  plaintiff  is  entitled  to  the 

V.  Werner,  6  lb.  292.  lien.     Brooks   v.  Blackwell,   76   Mo. 

2  Ajudgment  charging  the  premises  309;  Williams  «.  Porter,  51  Mo.  441; 

with  a  lien  cannot  be  rendered  except  Hall  v.  Johnson,  57  Mo.  521. 
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avail  himself  of  the  benefit  of  the  provisions  of  this  statute,  shall 
Notice  to  give  ten  days'  notice  before  the  filing  of  the  lien,  as 
owner.  herein  required,  to  the  owner,  owners,  or  agent,  or 
either  of  them,  that  he  holds  a  claim  against  such  building  or 
improvement,  setting  forth  the  amount  and  from  whom  the  same 
is  due.'' 

The  liens  for  work  and  labor  done  or  things  furnished  shall  be 
Equality  upon  an  equal  footing,  without  reference  to  the  date  of 
of  liens.       gijjjg  ^.^g  account  or  lien. 

1212.  Montana  Territory.^  —  Every  mechanic,  builder,  lura- 
„„  berman,  artisan,  workman,  laborer,  or  other  person  or 

who  en- 

titled  to  persons  that  shall  do  or  perform  any  work  and  labor 
upon,  or  furnish  any  material,  machinery,  or  fixture  for, 
any  building,  erection,  bridge,  flume,  canal,  ditch,  mining  claim, 
quartz  lode,  city  or  town  lot  or  lots,  ranch,  railroad,  telegraph, 
telephone,  or  electric-light  line,  gas-pipe  or  water-pipe  line,  or 
other  improvements,  shall  have  for  his  work  or  labor  done,  or 
material,  machinery,  or  fixtures  furnished,  a  lien  upon  such 
building  or  other  improvements,  to  secure  the  payment  of  such 
work  or  labor  done,  or  material,  machinery,  or  fixtures  fur- 
nished. 

1  The  notice  must  be  in  writing.  The  mode  of  service  ia  immaterial, 

Miller  v.  Hoffman,  26  Mo.  App.  199.  provided  it  sufficiently  appears  that 

It  must  be  signed  by  the  claimant  or  the  owner  did,  in  fact,  receive  the 

his  agent.     Towner  p.  Remick,  19  Mo.  notice  at  least  ten  days  prior  to  the 

App.  205.  time    of    filing    the   lien.    Miller   v. 

A  substantial  compliance  with  the  Hoffman,  supra ;  Hassett  v.  Rust,  64 

statute  is  sufficient.     Towner  v.  Rem-  Mo.  325. 

ick,  supra.  It  cannot  be  served  by  leaving  the 

The  notice  must  apprise  the  owner  original  or  a  copy  with  a  servant  at 

who  the  claimant  is.    Miller  v.  Hoff-  the  owner's  residence.   Ryan  v.  Kelly, 

man,  supra.     The  owner  to  be  noti-  9  Mo.  App.  396. 

fied  is  the  person  who  was  the  legal  Who  is   a  sufficient  agent  of  the 

owner  when  the  contract  was  made  or  owner    for    service    of    the    notices, 

the  materials  were  furnished.     Brown  Johnson  v.  Barnes,  &c.  Building  Co. 

r.  Wright,  25  Mo.  App.  54;  Koenig  V.  23   Mo.   App.   546;    Sohulenberg  v. 

Boehmcj  14  lb.  593.  Werner,  6  lb.  292  ;  Anderson  v.  Vol- 

If  there  be  more  than  one  owner,  mer,  83  Mo.  403;  Henry  v.  Bunker, 

the  notice  should  be  served  upon  all.  22  Mo.  App.  650.     The  burden  is  on 

Towner  v.  Remick,  supra.  the  lien  claimant  to  prove  the  ex- 

The  owner's  absence  from  the  State  istence  of  the  agency.     Anderson  v. 

will  not  excuse  a  failure  to  serve  the  Volmer,  supra. 

notice.  Hewitt  v.  Truitt,  23  Mo.  App.  «  Comp.  Stats.  1887,  §§  1370-1394.  ^ 
443;  Doyle  v.  Truitt,  lb.  448. 
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It  shall  be  the  duty  of  every  person  wishing  to  avail  himself 
of  the  benefits  of  this  lien  to  file  with  the  recorder  of  Account  to 
the  county,  within'  ninety  days  after  the  things  afore-  ^^  ^'^'^• 
said  have  been  furnished,  or  the  work  or  labor  done  or  per- 
formed, a  just  and  true  account  of  the  amount  due  or  owing  to 
him  after  allowing  all  credits,  and  containing  a  correct  descrip- 
tion of  the  property  to  be  charged  with  said  lien,  verified  by 
affidavit. 

The  lien  shall  extend  to  the  lot  or  land  upon  which  any  such 
building,  improvement,  or  structure,  to  the  extent  of   -^^^^  ^g^_ 
forty  acres  if  outside  any  town  or  city ;    or,  if  within   ^"'^'i- 
any  town  or  city,  then  to  the  extent  of  the  whole  lot  or  lots 
upon  which  the  same  is  situated. 

All  liens  for  work  or  labor  done,  or  material  furnished,  upon 
the  same  premises,  which  , shall  be  filed  within  thirty 
days  after  the  filing  of  the  first  lien  on  such  premises,   claimants 
shall  entitle  the  holders  thereof  to  share  equally,  pro 
rata,  according  to  the  amount  of  their  respective  liens,  in  the 
proceeds  arising  from  the  sale  of  such  premises  upon  the  fore- 
closure of  such  liens.      If,  after  the  expiration  of  thirty  days, 
other  liens  shall  be  filed   against  such  premises,  then  all  liens 
filed  within  sixty  days  after  the  filing  of  such  subsequent  lien 
shall  be  liens  of  the  second  class,  and  share  pro  rata  in  any 
proceeds  arising  from  the  sale  of  the  said  premises  which  may 
•remain  after  all  liens  of  the  first  class  have  been  paid. 

The  liens  for  work  or  labor  done,  or  material  furnished,  as 
specified,  shall  be  prior  to,  and  have  precedence  over, 
any  mortgage,  incumbrance,  or  other  lien  made  subse- 
,quent  to  the  commencement  of  work  on  any  contract  for  the 
erection  of  such  building  or  other  improvement.^ 

The  liens  aforesaid,  or  work,  shall  attach  to  the  buildings, 
erections,  or  improvements  for  which  they  were  fur-  _agtg 
nished,  or  the  work  was  done,  in  preference  to  any  buildings. 
prior  lien,  or  incumbrance,  or  mortgage  upon  the  land  upon 
which  said  buildings,  erections,  or  improvements  have  been 
erected  or  put ;  and  any  person  enforcing  such  lien  may  have 
such  building,  erection,  or  improvement  sold  under  execution, 

1  Davis  V.  Alvord,  94  U.  S.  545;  Davis  v.  Bilsland,  18  Wall.  659,  661; 
Alvord  V.  Hendrie,  2  Mont.  115. 
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and  the  purchaser  may  remove  the  same  within  a  reasonable 

time  thereafter. 

All  suits  under  this  statute  shall  be  commenced  within  twelve 
months  from  time  of  filing  the  account  or  statement, 
and  not  afterwards,  and  shall  be  prosecuted  without 

unnecessary  delay  to  final  judgment.^ 

1213.  Nebraska.^ — Any  persons  who  shall  perform  any 
labor,  or  furnish  any  material,  or  machinery,  or  fixtures 
titled  to  for  the  erection,  reparation,  or  removal  of  any  house, 
mill,  manufactory,  or  building,  or  appurtenance,  by 
virtue  of  a  contract  or  agreement,  expressed  or  implied,  with 
the  owner  thereof  or  his  agents,  shall  have  a  lien  to  secure  the 
payment  of  the  same  upon  such  house,  mill,  manufactory,  build- 
ing, or  appurtenance,  and  the  lot  of  land  upon  which  the  same 
shall  stand. 

Any  person  or  sub-contractor  who  shall  perform  any  labor  for, 
Sab-con-  or  furnish  any  material,  or  machinery,  or  fixtures  for 
fiie^state-  ^^Y  °^  *^®  purposes  mentioned  to  the  contractor  or  any 
ment.  sub-contractor,  who  shall  desire  to  secure  a  lien,  may 

file  a  sworn  statement  of  the  amount  due  him,  together  with  a 
description  of  the  land  upon  which  the  same  were  done  or  used, 
within  sixty  days  from  the  performing  of  such  labor,  or  furnish- 
ing such  material,  machinery,  or  fixtures,  with  the  register  of 
deeds  of  the  county  wherein  said  land  is  situated ;  and  if  the 
contractor  does  not  pay  for  the  same,  such  sub-contractor  or 
person  shall  have  a  lien  on  such  lot  or  lots  and  the  improve- 
ments thereon,  from  the  same  time  and  in  the  same  manner  as 
such  original  contractor ;  and  the  risk  of  all  payments  made  to  the 
original  contractor  shall  be  upon  the  owner  until  the  expiration 
of  the  sixty  days  specified.  And  no  ownt  r  shall  be  liable  to  any 
action  by  the  contractor  until  the  expiration  of  said  sixty  days.^ 

1  The  suit  is  an  equitable  proceed-  sixty  days  from  the  furnishing  ma- 
ing.  Davis  v.  Alvord,  94  U.  S.  545 ;  terials  or  performing  labor,  are  at 
Mochon  V.  Sullivan,  1  Mont.  470.  the  risk  of  the  owner.  Such  pay- 
And  see  Alvord  v.  Hendrie,  2  Mont,  ments  do  not  absolve  the  owner  from 
115.  liability   to   material  -  men    and    me- 

2  Comp.  Stats.  1881,  pp.  343-346,  chanics.  Ballon  v.  Black,  21  Neb. 
eh.  54,  §§  1-14  ;  1885,  ch.  54,  §§  1-  131  ;  S.  C.  17  Neb.  389;  Foster  v. 
14  i  Laws  1887,  ch.  30,  §§  28,  29.  Dohle,  1 7  Neb.  631 ;  Marrener  v.  Pax- 

^  Payments    made    by    the   owner     ton,  17  Neb.  634. 
to  the  original  contractor  within  the 
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Any  person  entitled  to  a  lien  shall  make  an  account  in  writ- 
ing of  the  items  of  labor,  skill,  machinery,  or  material  Account  to 
furnished,  or  either  of  them,  as  the  case  maybe;  and  defiled, 
after  making  oath  thereto  shall,  within  four  months  of  the  time 
of  performing  such  labor  and  skill,  or  furnishing  such  machinery 
or  material,  file  the  same  in  the  office  of  the  register  of  deeds  of 
the  county,^  and  it  shall,  from  the  commencement  of  such  labor, 
or  the  furnishing  such  materials,  for  two  years  after  the  filing 
of  such  lien,  operate  as  a  lien  on  the  several  descriptions  of  such 
structures  and  buildings  and  the  lots  on  which  they  stand. 
When  any  labor  has  been  done,  or  materials  furnished,  on  a 
written  contract,  the  same,  or  a  copy  thereof,  shall  be  filed  with 
the  account.^ 

And  if  any  promissory  note  shall  have  been  taken  for  any 
such  labor  or  materials,  it  shall  be  sufficient  to  secure  -j^^^^  j^  ^^ 
the  lien  provided  for  to  file  in  the  office  of  the  register  fi'^"^- 
of  deeds  a  copy  of  such  note  within  the  time  aforesaid,  together 
with  a  sworn  statement  that  the  sum  for  which  said  note  was 
given,  or  any  part  thereof,  is  due  for  labor  and  material,  giving 
in  such  statement  the  items  of  such  labor  and  material,  and  such 
lien  shall  be  for  the  amount  so  shown  to  be  due,  with  interest  at 
the  rate  specified  in  said  note. 

Every  person  holding  any  lien  may  proceed  to  obtain  a  judg- 
ment for  the  amount  of  his  account  thereon  by  civil  action. 
And  when  any  suit  shall  be  commenced  on  such  accounts  within 
the  time  of  such  lien,  the  lien  shall  continue  until  such  suit  be 
finally  determined  and  satisfied. 

If  the  person  who  may  erect  any  building  be  not  possessed  of 
a  legal,  but  only  of  an  equitable  title,  to  the  ground, 
and  the  fact  of  such  defect  of  title  be  made  to  appear   equitable 

6St3,tG 

to  the  court,  the  court  shall  direct  the  officer  to  rent  or 

^  Prior  to  the  filing  of  sucla  affida-  the  entire  work.     Doolittle  v.   Plenz, 

vit,  tlie  mechanic  or  purchaser  of  ma-  16  Neb.  153;  20  N.  W.  Kep.  116. 
terial  has  no  such  interest  in  the  real         ^  If  the  claimant  is  prevented  from 

estate  as  would  require  a  relinquish-  filing  the  written  contract,  or  a  copy 

ment  in  writing  under  the  statute  of  of  it,  by  the  wrongful  act  of  the  party 

frauds.     ^Vhite  Lake   Lumber  Co.  v.  for   whom  the  labor  was  performed, 

Stone,  19  Neb.  402.  the  claimant  does  not  thereby  lose  his 

If  the  building  is  erected  under  an  lien,  and  parol  evidence  of  the  con- 
entire  contract  for  a  specific  sum,  the  tents  of  such  contract  may  be  given, 
claimant  need  not  file  an  account  with  McCormick  v.  Lawton,  3  Neb.  449. 
items,  but  may  make  a  single  item  of 
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lease  such  buildings  until  the  rents  or  issues  thereof  shall  pay 
and  satisfy  the  several  liens  on  which  judgments  may  be  had 
against  the  same. 

In  all  other  cases,  if  the  property  bound  by  such  lien  will  not 
sell  on  execution,  having  been  once  duly  offered,  the  court  may 
direct  the  ofBcer  to  lease  the  same  in  the  same  manner. 

Any  person  who  shall  hold  a  lien  may,  in  addition  to  the 
Suit  in  remedy  herein  provided  for,  proceed  by  a  petition  in 
chancery,  chancery,  as  in  other  cases  of  liens,  against  the  owner  or 
.owners  of,  and  all  other  persons  interested,  either  as  lien-holders 
or  otherwise,  in  any  such  house,  mill,  or  manufactory,  or  other 
building  or  appurtenance,  in  the  first  section  of  this  statute 
mentioned,  and  the  lot  or  lots  of  land  on  which  the  same  shall 
stand,  and  obtain  such  final  decree  therein  for  the  rent  or  sale 
thereof  as  justice  and  equity  may  require,  anything  in  this 
statute  to  the  contrary  notwithstanding.^ 

1214.    Nevada.^ — Every  person  performing  labor  upon,  or 
furnishing  material  of  the  value  of  five  dollars  or  more, 

Who  en-  ,  ,    .        ,  ...  .       ' 

titled  to  to  be  used  in  the  construction,  alteration,  or  repau' oi 
any  building  or  other  superstructure,  railroad,  tramway, 
toll-road,  canal,  water-ditch,  flume,  aqueduct,  or  reservoir,  build- 
ing, bridge,  fence,  or  any  other  structure,  has  a  lien  upon  the 
same  for  the  work  or  labor  done,  or  material  furnished  by  each, 
respectively,  whether  done  or  furnished  at  the  instance  of  the 
owner  of  the  building  or  other  improvement,  or  bis  agent ;  and ' 
all  miners,  laborers,  and  others  who  work  or  labor  to  the  amount 
of  five  dollars  or  more  in  or  upon  any  mine,  or  upon  any  shaft, 
tunnel,  adit,  or  other  excavation,  designed  or  used  for  the  pur- 
pose of  prosecuting,  draining,  or  working  any  such  mine ;  and 
all  persons  who  shall  furnish  any  timber  or  other  material,  of  the 
value  of  five  dollars  or  more,  to  be  used  in  or  about  any  such 
mine,  whether  done  or  furnished  at  the  instance  of  the  owner  of 
such  mine  or  his  agent,  shall  have,  and  may  each  respectively 
claim  and  hold,  a  lien  upon  such  mine  for  the  amount  and  value 
of  the  work  or  labor  so  performed,  or  material  furnished. 

The  liens  provided  for  are  preferred  to  any  lien,  mortgage,  or 


'  As  to  pleadings  in  such  action,         "  G.  S.  1885,  §§  3808-3827. 
see  Hassett  v.  Curtis  (Neb.),  29  N. 
W.  Rep.  295. 
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other  incumbrance  which  may  have  attached  subsequent  to 
the  time  when  the  building,  improvement,  or  structure  .  . 
was  commenced,  work  done,  or  materials  were  com- 
menced to  be  furnished  ;  also,  to  any  lien,  mortgage,  or  other 
incumbrance,  of  which  the  lien-holder  had  no  notice,  and  which 
was  unrecorded  at  the  time  the  building,  improvement,  or  struc- 
ture was  commenced,  work  done,  or  the  materials  were  com- 
menced to  be  furnished. 

Every  original  contractor,  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  person  save  the  original  statement 
contractor,  claiming  the  benefit  of  this  chapter,  must,  '"  ^^  ^'^''' 
within  thirty  days  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  performance  of  any  labor  in  a  mining  claim, 
file  for  record  with  the  county  recorder  of  the  county  in  which 
the  property,  or  some  part  thereof,  is  situated,  a  claim  containing 
a  statement  of  his  demand,^  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner,  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed,  or  to 
whom  he  furnished  the  material,  with  a  statement  of  the  terms, 
time  given,  and  conditions  of  his  contract,  and  also  a  description 
of  the  property  to  be  charged  with  the  lien,  sufficient  for  identi- 
fication,^  which  claim  must  be  verified  by  the  oath  of  himself  or 
of  some  other  person. 

No  lien  provided  for  binds  any  building,  mining- claim,  im- 
provement, or  structure,  for  a  longer  period  than  six  suit  to 
months  after  the  same  has  been  filed,  unless  proceed-  «°f'"'''^- 
ings  be  commenced  in  a  proper  court  within  that  time  to  enforce 
the  same  ;  or  if  a  credit  be  given,  then  ninety  days  after  the 
expiration  of  such  credit ;  provided,  nevertheless,  that  if  there 
are  other  claims  outstanding  against  the  property,  no  time  or 
credit  shall  be  given  upon  the  lien  after  the  expiration  of  the  six 
months  in   which  proceedings  are   required   to    be   commenced 

^  It   is   not  necessary  to   give   the  made  by  the  owner  on  the  principal 

items  of  the  account.     Tlie  amount  of  contract  prior  to  the  time  within  which 

the  demand  with  its  nature  and  char-  the  law  required  the  notice  of  claim  to 

acter  are  enough.     Lonkey  v.  Wells,  be  filed.     Hunter  v.  Truekee  Lodge, 

16  Nev.  271.  14  Nev.  24;  Lonkey  v.  Cook,  15  Nov. 

Under  a  previous  statute,  on  which  58. 

the  present  statute  is  founded,  it  was  2  What     description    is    sufficient, 

held  that  sub-contractors  and  material-  Dickson  v.  Corbett,  11  Nev.  277. 
men  had  liens  regardless  of  payment 
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which  will  tend  to  delay  or  postpone  the  collection  of  other 
claims  or  incumbrances  against  the  property ;  but  no  lien  con- 
tinues in  force  for  a  longer  time  than  two  years  from  the  time 
the  work  is  completed  by  any  agreement  to  give  credit. 

In  every  case  in  which  different  liens  are  asserted  against  any 
Judgment  property,  the  court,  in  the  judgment,  must  declare  the 
rank  o'r^  rank  of  each  lien  or  class  of  liens,  which  shall  be  in  the 
lien.  following  Order,   viz. :    First.    All  persons  other   than 

the  original  contractors  and  sub-contractors.  Second.  The  sub- 
contractors. Third.  The  original  contractors.  And  the  proceeds 
of  the  sale  of  the  propertj'  must  be  applied  to  each  lien  or  class 
of  liens. 

Any  number  of  persons  claiming  liens  may  join  in  the  same 
Joint  action  ;  and  when  separate  actions  are  commenced,  the 

action.  court  may  consolidate  them.  The  court  may  also  allow, 
as  part  of  the  costs,  the  moneys  paid  for  filing  and  recording  the 
lien. 

On  ascertaining  the  whole  amount  of  said  liens  with  which 
the  said  premises  are  justly  chargeable,  the  court  shall 
cause  said  premises  to  be  sold  in  satisfaction  of  said 
liens  and  costs,  including  costs  of  suit. 

1215.  New  Hampshire.^  —  Any  person  who  by  himself  or 
„,  others  shall  perform  labor,  or  furnish  materials  to  the 

Wboen-  ,.    n^  -,    ,-,  r  ■  i 

titled  to        amount  of  fifteen  dollars  or  more,  for  erecting,  alter- 
ing, or  repairing  a  house  or  other  building  or  appurte- 
nances, by  virtue  of  a  contract  with  the  owner  thereof,  shall 
have  a  lien  thereon,  and  on  any  right  of  the  owner  to  the  lot  of 
land  on  which  said  house,  building,  or  appurtenances  stand. 
Such  lien  shall  continue  for  the  term  of  ninety  days  after  such 
labor  performed  or  materials  furnished,  unless  payment 
is  previously  made,  and  may  be  secured  by  an  attach- 
ment of  such  building  and  land,  the  writ  and  return  thereon 
distinctly  expressing  that  purpose.^ 

1  G.  L.  1878,  cli.  139,  §§  11-20.  reason  of  such  error.     Cheshire  Prov- 

"  If    the    lien-holder   without    any  ident  Inst.  v.  Stone,  52  N.  H.  365.    If 

fraudulent  intent  obtains  a  judgment  the  amount  had  been  fraudulently  in- 

for  a  claim   for  a  small  amount  for  eluded   in   the  judgment,    the  whole 

which  he  had  no  richt  of   lien,  the  judgment  would  have  been  vitiated, 

judgment   should   be   vacated   and   a  and  subsequent  liens  would  take  pri- 

new  judgment  entered  for  the  proper  ority.     Per  Smith,  J. 

amount.     The  lien  is  not  forfeited  by  The  judgment  is  jn  rem.    Sly  u.  Pat- 

182  tee,  58  N.  H.  102. 
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Any  person  wbo  shall,  by  himself  or  others,  perform  labor  or 
furnish  materials  to  the  amount  of  fifteen  dollars  or  Notice  to 
more  for  erecting,  altering,  or  repairing  a  house  or  '"'"^''• 
other  building  or  appurtenances,  by  virtue  of  a  contract  with  an 
agent,  contractor,  or  sub-contractor,  of  the  owner  thereof,  by 
giving  notice  in  writing  to  the  said  owner,  or  to  the  person  hav- 
ing the  charge  of  said  property,  that  he  shall  claim  a  lien  for 
labor  to  be  performed,  or  materials  to  be  furnished,  shall  have 
the  same  lien.^ 

Any  person  giving  notice  so  provided  for  shall,  as  often  as  once 
in  thirty  days,  furnish  to  the  owner  or  person  having  Account  to 
charge  of  the  property,  an  account  in  writing  of  the  *'""^''- 
labor  performed  or  materials  furnished  during  the  thirty  days ; 
and  the  owner  of  such  house  or  other  building  shall,  from  time 
to  time,  retain  a  suflBcient  sum  of  money  to  pay  said  claim,  and 
shall  not  be  liable  to  such  agent,  contractor,  or  sub-contractor 
therefor,  unless  such  agent,  contractor,  or  sub-contractor  shall 
first  pay  said  claim. 

Any  attachment  made  to  secure  a  lien  shall  have   ^ttach- 
precedence  of   any  attachment   made  after  such  lien   ™ent'o 

^  _     y  _         _  enforce. 

accrued,  unless  it  is  founded  on  an  earlier  lien. 

1216.  New  Jersey .2 — Every  building  is  liable  for  the  pay- 
ment of  any  debt  contracted,  and  owing  to  any  person 
for   labor   performed   or   materials   furnished    for   the   subject  to 
erection,  construction  or  alteration  therepf,  which  debt 
is  a  lien  on  such  building  and  on  the  land  whereon  it  stands,  in- 
cluding the  lot  or  curtilage  whereon  the  same  is  erected.^ 

For  labor  performed  and  materials  ^  A  sub-contractor  who  neglects  to 

furnished   under   an  entire  contract,  give  notice  in  writing  to  the  owner 

the  attachment  may  be  made  within  that  he  claims  a  lien,  can  acquire  no 

ninety  days  from  the  time   the  last  lien.     Eastman  v.  Newman,  59  N.  H. 

work  was  performed  or  the  last  ma-  581. 

terials   furnished.     Pike  v.   Scott,  60  "  Revision   1877,  p.   668,   §§   1-11. 

N.  H.  469;  Calef  u.  Brinley,  58  N.  H.  For  proceedings  to  enforce  lien,  see 

90.  §§  18-27  ;  Laws  1883,  eh.  14,  Supp. 

It  is  not  necessary  to  allege  in  the  to  Rev.  1886,  p.  454. 

suit  brought  to  secure  the  lien,  that  ^  The    lien  extends    to   all   docks, 

the  materials  were  furnished  by  virtue  wharves,  and  piers  erected  upon  any 

of  a  contract  with  the  owner.     It  is  navigable  river,  and   to   the   lots   in 

enough  if  it  appear  from  the  writ  and  front  of  the  same,  for  work  done  or 

return   that   the  purpose  is  to  secure  materials  furnished  for  or  about  the 

and  preserve  the  plaintiff's  lien.    Pike  erection   or  filling -in   of   the    same. 

V.  Scott,  supra.  Rev.   1877,  p.   670,  §  10.     Otherwise 
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When  any  building  is  erected  or  altered  in  whole  or  in  part 
by  contract  in  writing,  such  building,  and  the  land 

Lien  under       ^  •       i       t        i     ii  i      i-    i  i  i 

contract  whereon  it  stands,  shall  be  liable  to  the  contractor  alone 
for  work  done  or  materials  furnished  in  pursuance  of 
such  contract ;  provided,  such  contract,  or  a  duplicate  thereof,  be 
filed  in  the  office  of  the  clerk  of  the  county  in  which  such  build- 
ing is  situate,  before  such  work  done  or  materials  furnished.^ 

Whenever  any  master  workman  or  contractor  shall,  upon  de- 
Notice  to  mand,  refuse  to  pay  any  person  who  may  have  fur- 
owner,  nished  materials  used  in  the  erection  of  any  such  house 
or  other  building,  or  any  journeyman  or  laborer  employed  by 
him,  it  shall  be  the  duty  of  such  person  to  give  notice  in  writing 
to  the  owner  of  such  building  of  such  refusal,  and  of  the  amount 


before  this  amendment  in  1871.  Cod- 
dington  v.  Dry  Dock  Co.  31  N.  J.  L. 
477. 

The  curtilage  or  lot  on  which  a 
building  is  erected  when  not  enclosed, 
shall  be  such  tract  as  is  usually  known 
as  a  building  lot,  as  laid  down  on  any 
map  made  for  the  sale  of  it,  or  on  file, 
or  if  there  be  no  map,  such  lot  may 
be  designated  by  the  claimant;  but 
in  no  case  shall  it  exceed  half  an  acre 
or  include  any  building  not  used  or  in- 
tended to  be  used  with  the  building 
for  which  the  lien  is  claimed.  Rev. 
1877,  p.  671,  §  17.  See,  also,  as  to 
the  extent  of  the  curtilage,  Derrick- 
son  V.  Edwards,  29  N.  J.  L.  468,  which 
was  decided  before  the  above  pro- 
vision was  enacted  in  1863.  James  v. 
Van  Horn,  39  N.  J.  L.  353. 

The  limitation  of  the  curtilage  to 
half  an  acre  applies  to  the  case  when 
there  has  been  no  designation  of  the 
curtilage  by  the  owner,  and  where  the 
means  of  designation  by  map  do  not 
exist.  Gerard  o.  Birch,  28  N.  J.  Eq. 
317.  The  judgment  as  to  the  extent 
of  the  curiilage  is  conclusive  in  a  col- 
lateral proceeding.  Gerard  v.  Birch, 
supra  ;  Jacobus  ».  Mut.  Benefit  L.  Ins. 
Co.  27  N.  J.  Eq.  604. 

Prior  to  1883  the  lien  law  did  not  ap- 
ply to  alterations  of  a  building.  Combs 
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V.  Lippincott,  35  N.J.  L.  481;  White- 
nack  V.  Noe,  11  N.  J.  Eq.  321,  413. 

1  If  the  contrac  trefera  to  specifi- 
cations, these  should  be  filed,  if  they 
are  necessary  to  show  what  labor  is 
to  be  performed,  or  what  materials 
are  to  be  furnished ;  but  if  the  con- 
tract provides  for  doing  all  the  work 
and  furnishing  all  the  materials,  it  is 
not  necessary  to  file  the  specifications. 
Babbitt  v.  Condon,  27  N.  J.  L.  154; 
Ayres  v.  Revere,  25  N.  J.  L.  474; 
Budd  u.  Lucky,  28  N.  J.  L.  484.  If 
after  the  completion  of  the  building 
and  the  filing  of  the  contract  the 
owner  in  good  faith  conveys  the  prem- 
ises to  the  contractor,  the  lien  is  ex- 
tinguished,  and  a  material-man  has  no 
right  of  lien.  Scudder  v.  Harden,  31 
N.  J.  Eq.  503. 

The  contract  must  be  a  real,  not  a 
fictitious  one.  Young  v.  Wilson,  44 
N.  J.  L.  157.  The  filing  of  the  writ- 
ten contract  only  protects  the  build- 
ing from  liens  for  work  or  materials 
furnished  to  the  contractor.  If  the 
owner  orders  materials  or  employs 
mechanics  on  his  own  account,  a  lien 
attaches  for  the  same.  Mechanics' 
Mutual  Loan  Association  ».  Albert- 
son,  23  N.  J.  Eq.  318.  See  further, 
as  to  efiect  of  this  provision,  Van  Pelt 
V.  Hartough,  31  N.  J.  L.  331. 
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due  to  him  so   demanded ;  ^  and  the  owner  is  thereupon  au- 
thorized to  retain  the  amount  so  due,  out  of  the  amount  owing 

1  Under  this  act,  two  distinct  reme- 
dies are  afforded  a  laborer  or  material- 
man; one  of  which  may  be  pursued 


where  there  is  no  contract,  or  a  con- 
tract and  no  filing,  and  the  other, 
when  there  is  such  a  contract  and 
filing.  The  pursuit  of  the  first  remedy 
involves  the  taking  of  buildings,  and 
when  the  buildings  are  those  of  a 
municipal  corporation,  a  fundamental 
rule  of  public  policy  compels  the 
courts  to  arrest  the  proceeding  before 
the  buildings  are  touched.  The  second 
remedy  may  be  pursued  without  con- 
travening any  principle  of  public 
policy.  It  places  no  lien  upon  the 
public  buildings,  and  does  not  affect 
them  in  the  slightest  degree.  It 
merely  works  an  assignment  pro  ianto 
of  the  debt  due  by  the  owner  to  the 
contractor.  Each  remedy  is  depen- 
dent upon  the  existence  of  a  distinct 
state  of  facts. 

If  one  state  of  facts  exists,  the 
statute  says  the  laborer  or  material- 
man may  have  his  lien.  If  another 
state  of  facts  exists,  he  may  have  his 
action  against  the  owner.  Frank  v. 
Chosen  Freeholders  of  Hudson,  39 
N.  J.  L.  347,  350,  per  Reed,  J. 

The  right  of  a  laborer  or  material- 
man to  sue  the  owner,  exists  only  in 
those  cases  where  the  building  is 
erected  by  contract  which,  or  a  dupli- 
cate of  which,  has  been  filed  in  the 
county  clerk's  office.  Summerman  v. 
Knowles,  33  N.  J.  L.  202.  When 
the  claim  is  disputed  by  the  owner  he 
should  obtain  a  judgment  upon  it 
against  the  contractor  before  bringing 
suit  against  the  owner.  Reeve  v.  El- 
mendorf,  38  N.  J.  L.  125. 

A  person  to  be  entitled  to  the 
remedy  given  by  this  section  must, 
1.  Be  a  creditor  whose  debt  was  con- 
tracted for  work  done  to  the  building 
erected  by  the  contractor  for  the 
owner,  or  for  material  furnished  for 
the  building.     2.  He  must  be  a  cred- 


itor whose  debt  is  due.  Before  a 
workman  or  material-man  can  notify 
the  owner  of  his  claim,  he  must  put 
the  contractor  in  fault.  3.  There 
must  be  a  demand  and  refusal,  and 
the  demand  must  be  for  such  an 
amount  as  the  creditor  is  entitled  to 
be  paid  at  once.  Kirtland  v.  Moore, 
40  N.  J.  Eq.  106,  109. 

In  a  case  where  the  statutory  requi- 
sites exist,  notice,  given  according  to 
the  statute,  works  an  assignment,  pro 
ianio,  to  the  workman  or  material- 
man, of  the  right  of  the  contractor 
against  the  owner.  Wightman  v. 
Brenner,  26  N.  J.  Eq.  489.  Upon 
notice  given,  the  workman  or  material- 
man, to  the  extent  of  his  demand, 
takes  the  place  of  the  contractor. 
Reeve  v.  Elmendorf,  supra.  But  if, 
when  the  notice  is  served  on  the 
owner,  there  is  nothing  owing  to  the 
contractor  and  he  is  without  right 
against  the  owner,  the  notice  is  with- 
out legal  effect.  Craig  v.  Smith,  37 
N.  J.  L.  549.  The  test  is  whether  a 
suit  for  the  money  demanded  will  lie 
by  the  contractor  against  the  owner; 
if  it  will  not,  the  owner  is  liable  to  a 
suit  by  the  workman  or  material-man. 
Reeve  v.  Elmendorf,  supra;  Kirtland 
V.  Moore,  supra ;  Craig  v.  Smith, 
supra. 

The  notice  creates  a  lien  on  the 
debt,  instead  of  a  lien  on  the  building. 
Superintendent  of  Public  Schools  v. 
Heath,  15  N.  J.  Eq.  22,  25.  The  no- 
tice gives  a  right  of  action  against 
the  owner.  Wightman  v.  Brenner, 
supra. 

The  workman  or  material-man  also 
acquires  a  right  to  the  debt  due  the, 
contractor,  which  a  court  of  equity 
may  enforce  by  staying  the  collection 
of  a  judgment  recovered  by  (he  con- 
tractor against  the  owner.  Wightman 
V.  Brenner,  supra. 

The  amount  demanded  must  be  the 
amount  due.     If  the  amount  be  ex- 
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by  him  to  such  master  workman  or  contractor,  giving  him  writ- 
ten notice  of  such  notice  and  demand ;  and  if  the  same  be  not 
paid  or  settled  by  said  master  workman  or  contractor,  such 
owner,  on  being  satisfied  of  the  correctness  of  such  demand,  shall 
pay  the  same,  and  the  receipt  of  such  journeyman,  laborer,  or 
material-man  for  the  same  shall  entitle  such  owner  to  an  allow- 
ance therefor,  in  the  settlement  of  accounts  between  him  and 
such  master  workman  or  contractor,  as  so  much  paid  on  account. 

When  any  building  shall  be  erected  by  a  tenant  or  other  person 
than  the  owner  of  the  land,  then  only  the  building  and  the  estate 
of  such  tenant  or  other  person  so  erecting  such  building  shall  be 
subject  to  the  lien  created  by  this  act  and  the  other  provisions 
thereof,  unless  such  building  be  erected  by  the  consent  of  the 
owner  of  such  lands  in  writing,  which  writing  may  be  acknowl- 
edged or  proved  and  recorded  as  deeds  are,  and  when  so  acknowl- 
edged or  proved  and  recorded,  the  record  thereof  and  copies  of 
the  same,  duly  certified,  shall  be  evidence  in  like  manner. 

Any  addition  erected  to  a  former  building,  and  any  fixed 
Additions  machinery  or  gearing,  or  other  fixtures  for  manufactur- 
ing purposes,  shall  be  considered  a  building  for  the  pur- 
poses of  this  act.^ 


and  fix- 
tures, 


aggerated  by  including  items  for  which 
no  lien  is  given,  the  whole  claim  is  im- 
paired. McPherson  i^.  Walton,  42 
N.  J.  Eq.  282;  S.  C.  11  Atl.  Rep.  21; 
Reeve  v.  Elmendorf,  38  N.  J.  L.  125. 
As  the  amount  claimed  is  to  be  re- 
tained by  the  owner,  it  would  be  un- 
just to  allow  more  to  be  claimed  than 
is  justly  due.  Reeve  v.  Elmendorf, 
supra.  A  notice  claiming  more  than 
is  due  is  defective,  and  the  claimant 
has  no  right  to  proceed  under  the 
statute  against  the  owner  for  the 
amount  due  him  by  the  contractor. 
McPherson  v.  Walton,  supra. 

1  The  words  "  fixtures  for  manu- 
facturing purposes  "  are  construed  to 
include  any  building,  erection,  or  con- 
struction, of  whatever  description, 
attached  or  annexed,  or  intended  to 
be  attached  or  annexed,  to  any  land 
or  tenement,  and  designed  to  be  used 
in  the  building  or  repairing  of  vessels, 
whether  the  same  be  permanently 
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attached  to  the  freehold,  or  so  built  as 
to  be  removed  from  place  to  place 
and  only  temporarily  attached  to  the 
land,  and  whether  the  same  be  in- 
tended and  designed  for  use  on  land 
or  water.     Rev.  1877,  p.  669,  §  6. 

Fixtures  for  manufacturing  pur- 
poses, aside  from  this  provision,  are 
fixtures  put  into  an  existing  building. 
Fixtures  for  agricultural  purposes  are 
not  included  ;  nor  fixtures  in  building 
in  which  no  manufactures  are  carried 
on.  Under  the  original  statute  a  dry 
dock  was  not  a  fixture.  Coddington 
V.  Dry  Dock  Co.  31  N.  J.  L.  477. 

A  piazza  is  an  addition  within  the 
meaning  of  the  above  provision. 
Whitenack  v.  Noe,  11  N.  J.  Eq.  321, 
413.     But  folding-doors  are  not.     lb. 

The  lien  extends  to  all  mills  and 
manufactories  of  whatever  descrip- 
tion, and  to  the  lots  of  land  or  curti- 
lages whereon  the  same  are  erected, 
for  all  debts  contracted  by  the  owner 
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The  lien  extends  to  all  buildings,  and  to  the  lots  of  land 
whereon  the  same  are  erected,  for  all  debts  conti'acted   „     . 

Repairs. 

by  the  owner  thereof,  or  with  his  consent  in  writing, 
for  work  done  or  materials  furnished  for  or  about  the  repairing 
of  such  buildings  ;  provided,  that  said  lien  shall   not  be  valid 
against  a  bond  fide  purchaser  or  mortgagee  before  said  lien  is 
filed  in  the  office  of  the  clerk  of  the  county. 

Every  person  intending  to  claim  a  lien  upon  any  building 
or  lands  shall  within  one  year  after  the  labor  is  per-  ciajm  to 
formed,  or  the  materials  furnished,  for  which  such  lien  ^^  '"''*■ 
is  claimed,  file  his  claim  in  the  office  of  the  clerk  of  the  county 
where  such  building  is  situate,  which  claim  shall  contain  these 
matters  :  ^  1.  A  description  of  the  building  and  of  the  lot  or  cur- 
tilage upon  which  the  lien  is  claimed,  and  of  its  situation  suf- 
ficient to  identify  the  same.  2.  The  name  of  the  owner  or 
owners  of  the  land  or  of  the  estate  therein  on  which  the  lien  is 
claimed.  3.  The  name  of  the  person  who  contracted  the  debt, 
or  for  whom  or  at  whose  request  the  labor  was  performed,  or  the 
materials  furnished  for  which  such  lien  is  claimed,  who  shall  be 
deemed  the  builder.  4.  A  bill  of  particulars  exhibiting  the 
amount  and  kind  of  labor  performed,  and  of  materials  furnished, 
and  the  prices  at  which  and  times  when  the  same  was  performed 
and  furnished,^  and  giving  credit  for  all  the  payments  made 
thereupon,  and  the  deductions  that  ought  to  be  made  therefrom, 
and  exhibiting  the  balance  justly  due  to  such  claimant ;  which 
statement,  when  the  work  or  materials  or  both  are  furnished  by 
contract,  need  not  state  the  particulars  of  such  labor  or  mate- 
rials, further  than  by  stating  generally  that  certain  work  therein 
stated  was  done  by  contract  at  a  price  mentioned ;  and  such  bill 
of  particulars  and  statements  shall  be  verified  by  the  oath  of  the 
claimant,  or  his  agent  in  said  matter,  setting  forth  that  the  same 
is  for  labor  done  or  materials  furnished  in  the  erection  of  the 
building  in  such  claim  described,  at  the  times  therein  specified, 

thereof,  or  by  any  other  person  with  v.   Derrickson,   28  N.  J.  L.   39;  Wil- 

the  consent  of  such  owner  in  writing,  liamson  v.  N.  J.  Southern  R'y  Co.  28 

for  work  done  or  materials  furnished  N.   J.  Eq.  277;  Raymond  y.  Post,  25 

for  or  about  tlie  repairing  of  any  fixed  N.  J.  Eq.  447. 

machinery  or   gearing,  or   other   fix-         ^  fjjg  dates  are  material.     A  state- 

tures  for  manufacturing  purposes  on  ment  that  the  labor  was  performed  or 

the  same.     Rev.  1877,  p.  669,  §  7.  the  materials  furnished  between  two 

1  As  to  the  requirements  to  be  ob-  dates    is   insufficient.      Associates    v. 

served  in  the  claim  filed,  see  Edwards  Davison,  29  N.  J.  L.  415. 
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and  that  the  amount  as  claimed  therein  is  justly  due  ;  and  when 
such  claim  shall  not  be  filed  in  the  manner  or  within  the  time 
aforesaid,  or  if  the  bill  of  particulars  shall  contain  any  wilful  or 
fraudulent  misstatement  of  the  matters  directed  to  be  inserted 
therein,  the  building  or  lands  shall  be  free  from  all  lien  for  the 
matters  in  such  claim. 

No  debt  shall  be  a  lien,  unless  such  claim  is  filed  within  one 

year  from  the  furnishing  the  materials  or  performing 
claim  to  be    the  labor  for  which  such  debt  is  due,  and  such  part  of 

any  claim  filed  as  may  be  for  work  or  materials  fur- 
nished more  than  one  year  before  the  filing  of  the  same  shall 
not  be  recovered  against  the  building  or  land  ;  nor  shall  any  lien 

be  enforced  unless  the  summons  in  the  suit  for  that 

When  suit  i     n  i       ■  n       •  i  • 

to  be  be-  purpose  shall  be  issued  withm  one  year  irom  the  date 
of  the  last  work  done  or  materials  furnished  in  such 
claim  ;  ^  and  the  time  of  issuing  such  summons  shall  be  endorsed 
on  the  claim  by  the  clerk  upon  the  sealing  thereof  ;2  and  if  no 
such  entry  be  made  within  one  year  from  such  last  date,  such 
lien  shall  be  discharged  ;  ^  provided,  that  the  time  in  which  such 
lien  may  be  enforced  by  summons  may  be  extended  for  any 
further  period  not  exceeding  one  year  by  a  written  agreement  for 
that  purpose,  signed  by  said  land-owner  and  said  claimant,  and 
annexed  to  said  claim  on  file  before  such  time  herein  limited 
therefor  shall  have  expired ;  and  any  claimant  upon  receiving 
written  notice  from  the  owner  of  the  land  or  buildings,  requiring 
him  to  commence  suit  on  such  claim  within  thirty  days  from  the 
receipt  of  such  notice,  shall  only  enforce  such  lien  by  suit  to  be 
commenced  within  said  thirty  days.* 

1  Bement  v.  Trenton  Locomotive  *  The  lien  is  in  nowise  waived, 
Co.  31  N.  J.  L.  246;  S.  C.  32  lb.  513.  merged,  or  impaired  by  the  recovery 

2  This  provision  is  mandatory  and  of  any  judgment  for  the  moneys  due 
the  lien  is  discharged  by  failure  to  for  such  labor  or  materials;  and  such 
comply  with  it.  The  powers  of  amend-  lien  may  be  enforced  by  levy  and  sale 
ment  conferred  by  the  act  do  not  en-  under  execution  upon  such  judgment, 
able  them  to   restore   the   lien  when  Laws  1885,  ch.  15. 

it  has   been  discharged  by  non-com-  As   to    parties    to   suit,   see   Laws 

plianoe  with  this  mandate.     Wheeler  1884,  ch.  175. 

V.  Almond,  46  N.  J.  L.  161.  As  to  pleadings,  see  Coddington  v. 

^  If  the  service  of  the  summons  was  Beebe,  29  N.  J.  L.  550;  Washburn  v. 

defective  a  new  summons  may  be  is-  Burns,  34   N.   J.  L.   18;    Cornell  v. 

sued  more  than  a  year  from  the  date  Matthews,  27  N.  J.  L.  522;  Summer- 

of  the  last  work  done  or  materials  fur-  man  v.  Knowles,  33  N.  J.  L.  202. 

nished.     Mutual  Benefit  L.  Ins.  Co.  v.  As   to  practice,  see  James  v.  Van 

Kowand,  26  N.  J.  Eq.  389.  Horn,  39  N.  J.  L.  353  ;  Kline  v.  Cutr 
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1217.  New  Mexico  Territory.^  —  Every  person  performing 
labor  upon,  or  furnishing  materials  to  be  used  in  the   -who  en- 
construction,  alteration,  or  repair  of  any  mining  claim,    titled  to 
building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  ma- 
chinery, railroad,  wagon  road,  or  aqueduct,  to  create  hydraulic 
power,  or  any  other  structure,  or  who  performs  labor  in  any  min- 
ing claim,  has  a  lien  upon  the  same  for  the  work  or  labor  done  or 
materials  furnished  by  each,  respectively,  whether  done  or  fur- 
nished at  the  instance  of  the  owner  of  the  building  or  other  im- 
provement, or  his  agent ;  and  every  contractor,  sub-contractor, 
architect,  builder,  or  other  person  having  charge  of  any  mining 
or  of  the  construction,  alteration,  or  repair,  either  in  whole  or  in 
part,  of  any  building  or  other  improvement,  as  aforesaid,  shall 
be  held  to  be  the  agent  of  the  owner  for  the  purposes  of  this 
act.^ 

The  land  upon  which  any  building,  improvement,  or  structure, 
is  constructed,  together  with  a  convenient  space  about  property 
the  same,  or  so  much  as  may  be  required  for  the  con-  '"^^''^'J- 
venient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at  the 
commencement  of  the  work,  or  of  the  furnishing  of  the  mate- 
rials for  the  same,  the  land  belonged  to  the  person  who  caused 
said  building,  improvement,  or  structure  to  be  constructed,  al- 
tered, or  repaired ;  but  if  such  person  owned  less  than  a  fee  sim- 
ple estate  in  such  land,  then  only  his  interest  therein  is  subject 
to  such  lien. 

The  liens  provided  for  are  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  may  have  attached  subsequent 
to  the  time  when  the  building,  improvement,  or  struc- 
ture was  commenced,  work  done,  or  materials  were  commenced 
to  be  furnished  ;  also  to  any  lien,  mortgage,  or  other  incumbrance 
of  which  the  lien-holder  had  no  notice,  and  which  was  unre- 

ter,  34  N.  J.  Eq.  329;  Hall  v.  Spaul-  i  Comp.  Laws  1884,  §§  1519-1535. 

ding,  40  N.  J.  L.  166.   See,  also.  Laws  ^  Any  person  who,  at  the  request  of 

1884,  p.  260;  Supp.  to  Eev.  1886,  p.  the  owner  of  any  lot  in  any  incorpo- 

456.  rated  city  or  town,  grades,  fills  in,  or 

As  to  amendment,  see  §  14  of  the  otherwise  improves  the  same,  or  the 

act;  James  u.   Van  Horn,  39  N.  J.  L.  street  in  front  of   or   adjoining  the 

353 ;  Vreeland  b.  Bramhall,  39  N.  J.  same,  has  a  lien  upon  such  lot  for  his 

L.  1;  Vreeland  v.  Boyle,  37  N.  J.  L.  work   done  and  materials  furnished. 

346;  Bartley  v.  Smith,  43  N.  J.  L.  Comp.  Laws  1884,  §  1520. 
321. 
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corded  at  the  time  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  the  materials  were  commenced  to  be 
furnished. 

Every  original  contractor,  within  ninety  days  after  the  com- 
Ciaim  to  pletion  of  bis  contract,  and  every  person  save  the  orig- 
be  filed.  -j^^^j  contractor,  claiming  the  benefit  of  this  act,  must, 
within  sixty  days  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  alteration  or 
repair  thereof,  or  the  performance  of  any  labor  in  a  mining  claim, 
file  for  record  with  the  county  recorder  of  the  county,  a  claim 
containing  a  statement  of  his  demands,  after  deducting  all  just 
credit  and  ofi^set,  with  the  name  of  the  owner  or  reputed  owner 
if  known,  and  also  the  name  of  the  person  by  whom  he  was  em- 
ployed, or  to  whom  he  furnished  the  materials,  with  a  statement 
of  the  terms,  time  given,  and  conditions  of  his  contract,  and  also 
a  description  of  the  property  to  be  charged  with  the  lien,  suffi- 
cient for  identification,  which  claim  must  be  verified  by  the  oath 
of  himself  or  of  some  other  person. 

No  lien  provided  for  in  this  act  binds  any  building,  mining 
Suit  to  claim,  improvement,  or  structure,  for  a  longer  period 
enforce.  than  one  year  after  the  same  lias  been  filed,  unless  pro- 
ceedings be  commenced  in  a  proper  court  within  that  time  to  en- 
force the  saoie ;  or  if  a  credit  be  given,  then  six  months  after 
the  expiration  of  such  credit ;  but  no  lien  continues  in  force  for 
a  longer  time  than  two  years  from  tlie  time  the  work  is  com- 
pleted by  any  agreement  to  give  credit. 

Any  building  or  other  improvement  constructed  on  lands  with 
the  knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  tlierein,  shall  be  held  to  have  been  constructed  at 
the  instance  of  such  owner  or  person  having  or  claiming  any  in- 
terest therein,  and  the  interest  owned  or  claimed  shall  be  subject 
to  any  lien  filed  in  accordance  with  the  provisions  of  this  act ; 
unless  such  owner  or  person  having  or  claiming  an  interest 
therein  shall,  within  three  days  after  he  shall  have  obtained 
knowledge  of  the  construction,  alteration,  or  repair,  or  the  in- 
tended construction,  alteration,  or  repair,  give  notice  that  he  will 
not  be  responsible  for  the  same,  by  posting  a  notice  in  writing  to 
the  effect  in  some  conspicuous  place  upon  said  land  or  upon  the 
building  or  other  improvement  situated  thereon. 

The  judgment  must  declare  the  rank  of  each  lien,  or  class  of 
190 


STATUTORY   PROVISIONS.  [§  1218. 

liens,  which  shall  be  in  the  following  order,  viz. :  First.  All 
persons  other  than  the  original  contractors   and   sub- 
contractor ;    Second.   The  sub-contractors ;  Third.   The 
original  contractors. 

1218.  New  York.^  —  Any   person  or  persons,  firm   or  firms, 
corporation  or  association,  who  shall  perform  any  labor 
or  service,  or  furnish  any  materials  which  have  been   titled  to 
used  or  which  are  to  be  used  in  erecting,  altering,  or  re- 
pairing any  house,  wharf  ,^  pier,  bulkhead,  bridge,  vault,  building, 
or  appurtenances  to  any  house,  building,  or  building-lot ;  includ- 
ing fences,   sidewalks,  paving,  fountains,  fish  ponds,   fruit  and 
ornamental  trees,  with  the  consent  of  the  owner,  as  hereinafter 
defined,  or  his  agent,  or  any  contractor  or  sub-contractor,  or  any 
other  person  contracting  with  such  owner  to  erect,  alter,  or  im- 
prove, as  aforesaid,  within  any  of  the  cities  or  counties  of  this 
state,  may,  upon  filing  the  notice  of  lien  prescribed,  have  a  lien 
for  the  principal  and  interest  of  the  price  and  value  of  such  labor 
and  material  upon  such  house,  wharf,  piers,  bulkheads,   property 
bridges,  vault,  building,  or  appurtenances,  and  upon  the   ">^'^'^^^- 
lot,  premises,  parcel  or  farm  of  land  upon  which  the  same  may 
stand  or  be  intended  to  stand,  to  the  extent  of  the  right,  title, 
and  interest  at  that  time  existing  of  such  owner,  whether  owner 
in  fee  or  of  a  less  estate,  or  whether  a  lessee  for  a  term  of  years 
or  vendee  in  possession  under  a  contract  existing  at  the  time  of 
the  filing  of  said  notice  of  lien,  or  of  the  owner  of  any  right,  title, 
or  interest  in  such  estate,  which  may  be  sold  under  an  execu- 
tion under  the  general  provisions  of  the  statutes  in  force  in  this 
State  relating  to  liens,  and  judgment  and  enforcement   thereof, 
and  also  to  the  extent  of  the  interest  which  the  owner  may  have 
assigned  by  a  general  assignment  for  the  benefit  of  creditors, 
within  thirty  days  prior  to  the  time  of  filing  the  notice  of  lien. 
But  in  no  case  shall  such  owner  be  liable  to  pay  by  reason  of  all 
the  liens  filed  pursuant  to  this  act,  a  greater  sum  than 
the  price  stipulated  and  agreed  to  be  paid  in  such  con-   owner's 

„         ,     ^        .    .  ^  .  ,  ,         r  ^   n^^  1      liability. 

tract,**  and  remainmg  unpaid  at  the  time  or  tiling  sucii 

1  Laws  1885,  ch.  342  ;  Laws  1887,  ^  ^ny  person  performing  labor  or 
ch.  420.  furnishing  material  may  demand  the 

2  As  to  what  is  included  in  the  terms  of  the  contract  and  the  amount 
terms  "wharf,  pier,  bulkhead,  and  due  or  unpaid  upon  it ;  and  the  owner 
bridge,"  see  Collins  v.  Drew,  67  N.  Y.  is  liable  for  any  loss  that  shall  occur 
149.°  191 


§  1218.] 


mechanics'  liens 


Notice  of 
lien  to  be 
filed. 


lien,  or  in  case  there  is  no  contract  than  the  amount  of  the  value 
of  such  labor  and  material  then  remaining  unpaid.^ 

At  any  time  during  the  performance  of  the  work,  or  the  fur- 
nishing of  the  materials,^  or  within  ninety  days  after 
the  completion  of  the  contract,  or  the  final  perform- 
ance of  the  work,  or  the  final  finishing  of  the  mate- 
rial for  which  a  lien  is  claimed,  dating  from  the  last  item  of 
work  performed  or  from  the  last  item  of  material  furnished, 
the  person  or  persons,  firm  or  firms,  corporation  or  association, 
furnishing  such  materials  or  performing  such  labor  or  service, 
may  file  a  notice  ^  of  lien  in  writing  in  the    clerk's  office  in 


to  any  sub-contractor  by  reason  of  his 
refusal  or  neglect  to  give  the  required 
information,  or  by  reason  of  any  mis- 
statement as  to  the  terms  of  the  con- 
tract or  the  amount  due  under  it. 
Laws  1885,  ch.  342,  §  3. 

1  The  owner  is  made  liable  if  he 
makes  payments  by  collusion,  for  the 
purpose  of  avoiding  the  provisions  of 
this  act,  or  in  advance  of  the  terms 
of  the  contract.  Laws  1885,  ch.  342, 
§  2.  Under  this  statute  payments 
made  in  advance,  though  without 
fraud  or  collusion,  cannot  be  allowed. 
Post  V.  Campbell,  83  N.  Y.  279;  Che- 
ney 1'.  Troy  Hospital  Association,  65 
N.  Y.   282,  288. 

A  payment  made  by  collusion  for 
the  purpose  of  avoiding  the  provisions 
of  the  act,  though  not  made  in  ad- 
vance, is  ineffectual  against  the  lien. 
Hofgesang  v.  Meffer,  2  Abb.  N.  C. 
111. 

The  owner  is  liable  to  a  sub-con- 
tractor to  the  extent  of  the  price 
agreed  to  be  paid  on  the  contract  and 
remaining  unpaid  at  the  time  of  fil- 
ing such  lien.  Wright  v.  Roberts,  43 
Hun,/413  ;  Heckmann  v.  Pinkney,  81 
N.  Y.  211. 

Payments  made  by  the  owner  to 
third  parties  for  work  or  materials 
which  the  contractor  had  failed  to 
furnish,  and  which  the  owner  was 
compelled  to  obtain  on  his  own  respon- 
sibility, in  order  to  complete  the  build- 
ing, are  not  prohibited  by  the  stat- 
192 


ute;  and  even  though  there  be  no  for- 
mal abandonment  of  the  contract,  such 
payments  do  not  subject  the  owner 
to  liability  to  the  person  filing  the  no- 
tice of  lien.  It  is  only  what  the  con- 
tractor earns  under  his  contract  that 
is  reached  by  the  lien.  In  such  case, 
payments  made  to  third  parties  may 
be  treated  as  an  admission  of  indebt- 
edness of  the  owner  to  the  contractor. 
The  owner  should  be  permitted  to 
prove  the  circumstances  under  which 
the  payments  were  made,  and  that  the 
contractor  was  in  default.  Rodbourn 
V.  Seneca  Lake  Grape  and  Wine  Co. 
67  N.  Y.  215,  217,  per  Rapallo,  J.; 
reversing  S.  C.  5  Hun,  12.  See,  also, 
Tooker  v.  Rinaldo,  11  Hun,  154. 

^  There  is  no  provision  which  di- 
rectly or  inferentially  requires  the 
contract  to  be  fully  performed,  as  re- 
gards a  lien  for  work  and  materials 
furnished  and  used  by  a  contractor  in 
the  erection  of  the  building,  if  it  be 
shown  that,  at  the  time  the  lien  was 
filed,  a  sum  of  money  had  been  earned 
by  the  contractor,  according  to  the 
agreed  price,  which  exceeded  all  pay- 
ment theretofore  made  by  the  owner 
in  amount  sufficient  to  pay  the  claim 
for  which  the  lien  is  filed.  Wright  v. 
Roberts,  supra. 

'  As  to  sufficiency  of  notice.  Mo- 
ran  17.  Chase,  52  N.  Y.  346;  Haupl^ 
man  v.  Catlin,  20  N.  Y.  247;  Ryan  v. 
Klock,  36  Hun,  104;  Riley  v.  Wat- 
son, 3    Hun,    568;    Smith   v.  Baily, 
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the  county  where  the  property  is  situated,  against  which   the 
lien   is  asserted,   containing   the   names   and   residences  of   the 
claimants,  the  nature  and  amount  of  the  labor  and  service  per- 
formedji  or  the  materials  furnished  or  to  be  furnished,  with  the 
name  of  the  owner,  lessee,  general  assignee,  or  person  in  posses- 
sion of  the  premises  against  whose  interest  a  lien  is  claimed ; 
the  name  of  the  person  or  persons,  firm  or  firms,  corporation  or 
association,  by  whom  he  was  employed,  or  to  whom  he  furnished, 
or  is  about  to  furnish,  such  materials,  or  whether  all  the  work 
for  which  the  claim  is  made  has  been  actually  performed  or  fur- 
nished, and  if  not,  how  much  of  it,  and  also  a  description  of  the 
property  to  be  charged  with  a  lien,  sufi&cient  for  identification  ; 
and  if  in  a  city  or  village,  the  situation  of  the  building  or  build- 
ings by  street  and  number,  if  the  street  and  number  be  known. 
But  the  failure  to  state  the  name  of  the  true  owner,  lessee, 
general  assignee,  or  person  in   possession,  shall  not  impair  the 
validity  of  the  lien.^     The  said  notice  of  lien  must  be  verified  by 
the  person,  or  one  of  the  persons,  member  of  a  firm  or  firms,  an 
oflBcer  of  the  corporation  or  association,  making  the  claim,  or  his, 
its,  or  their  agent,  to  the  effect  that  the  statements  therein  con- 
tained are  true  to  the  knowledge  or  information  and  belief  of 
the  person  making  the  same. 

Every  claimant  shall,  within  ten  days  after  filing  his  notice  of 
lien,  as  herein  provided,  serve  a  copy  of  such  notice 
upon  the  owner,  or  other  person  in  interest,  by  deliver-   copy  upon 
ing  the  same  to  him  personally,  or  by  leaving  a  copy 
thereof  at  his  last  known  place  of  residence  in  the  city  or  town 
in   which  such   lands  or  part  thereof  are    situated,  with  some 
person  of  suitable  age  and  discretion ;  or,  if  such  owner  or  per- 
son in  interest  has  no  such  residence,  or  such  person  cannot  be 
found,  by  affixing  a  copy  thereof  conspicuously  on  said  premises 

8    Daly,   128;    Fogarty  v.  Wick,  lb.  Carman  v.  Mclncrow,    13  N.  Y.  70, 

166.  72. 

Before  the  filing  of  the  notice  of  ^  This  requirement  of  the  nature 
lien,  the  claimant  is  merely  a  creditor  and  amount  of  labor  is  not  met  by  a 
at  common  law  with  a  claim  which  statement  that  the  labor  was  for  alter- 
may  become  a  lien  upon  the  filing  of  ing  and  repairing  a  two-story  frame 
the  notice  in  due  form.  The  lien  at-  building  on  a  certain  street.  Luscher 
taches  only  from  the  time  of  filing  v.  Morris,  18  Abb.  N.  C.  67. 
such  notice.  Oates  u.  Haley,  1  Daly,  ^  The  error  may  be  cured  by  set- 
338;  McAuley  v.  Mildrum,  lb.  396;  ting  forth  in  the  complaint  the  mis- 
Livingston  t7.  Mildrum,  19N.  Y.  440;  take,    and  averring  the  true  owner. 

Leiegne  v.  Schwarzler,  10  Daly,  547. 
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described  in  said  notice  of  lien,  between  the  hours  of  nine  o'clock 
in  the  morning  and  four  o'clock  in  the  afternoon.  And  after 
such  service,  such  owner,  or  the  person  in  interest,  shall  not  be 
protected  in  any  payment  made  to  such  contractor  or  other 
claimant.^ 

The  liens  provided  for  shall  be  preferred  as  prior  liens  to  any 
■  conveyance,  judgment,  or  other  claim  which  was  not 

docketed  or  recorded  at  the  time  of  filing  the  notice  of 
lien  prescribed,^  and  prior  to  advances  made  upon  any  mort- 
gage on  the  premises  after  the  filing  of  such  notice  of  lien, 
and  prior  to  the  claim  of  any  creditor  who  has  not  furnished 
materials  or  performed  labor  upon  any  land,  or  towards  the 
erection  or  improvement  of  premises,  described  in  said  notice  of 
lien,  and  which  have  been  assigned  by  the  owner,  lessee,  or  other 
person  in  possession  thereof,  by  a  general  assignment  for  the 
benefit  of  creditors,  within  thirty  days  before  the  filing  of  the 
notice  of  lien.  But  nothing  in  this  act  shall  affect  the  priority 
of  the  amount  actually  owing  on  a  mortgage  given  for  purchase- 
money.  In  cases  in  which  the  owner  has  made  an  agreement  to 
sell  and  convey  the  premises  to  the  contractor  or  other  person, 
such  owner  shall  be  deemed  to  be  the  owner  within  the  intent 
and  meaning  of  this  act,  until  the  deed  has  been  actually  delivt- 
ered  and  recorded,  conveying  said  premises  pursuant  to  such 
agreement. 

^  If  the  owner  has  paid  the  con-  and  lost;  and  so,  if  the  owner  incum- 
tractor  in  full  before  the  filing  of  the  bers  the  premises  by  a  mortgage  to  a 
lien,  though  the  lien  is  filed  within  bond  fide  creditor,  his  claim  becomes 
the  time  provided  by  the  statute,  the  subordinate  to  the  mortgage.  The 
owner  is  not  liable.  Carman  v.  Mc-  mechanic's  lien,  if  afterwards  per- 
Incrow,  13  N.  Y.  70.  Neither  can  fected  by  filing  notice  and  prosecut- 
there  be  any  lien  if  the  owner,  before  ing  to  judgment,  attaches  only  to  the 
the  filing  of  the  lien,  has  paid  the  equity  of  redemption.  Munger  y.  Cur- 
contractor,  in  pursuance  of  the  con-  tis,  42  Hun,  465;  Payne  v.  Wilson,  11 
tract,  all  that  is  due  him,  and  he  has  Hun,  302,  305;  S.  C.  74  N.  Y.  348,  365. 
made  default  and  abandoned  his  con-  The  fact  that  the  mortgagee  knew 
tract.  Crane  v.  Genin,  60  N.  Y.  127;  at  the  time  of  taking  his  mortgage 
Carman  v.  Mclncrow,  supra.  that  a  contractor  had  not  been  paid, 

'^  A  mechanic  acquires  no  lien  until  does  not  affect  his  priority  obtained 

he  files  the  notice  prescribed.     Pre-  by  the  execution  of  the  mortgage  prior 

vious  to  that  time  he  is  a  creditor  at  to  the  filing  of  the  mechanic's  notice 

large,  with  a  claim  which  may  ripen  of  lien,  in  the  absence  of  proof  of  col- 

into  a  lien.     If,  previous  to  his  filing  lusion  with  the  owner  to  defeat  the 

alien,  the  owner  conveys  the  premises  contractor's  claim  and  lien.    Munger 

to  another,  his  right  is  wholly  cut  off  v.  Curtis,  supra. 
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No  lien  provided  for  in  this  act  shall  bind  the  property  therein 
described  for  a  longer  period  than  one  year  after  the  Limitation 
notice  of  lien  has  been  filed,  unless  within  that  time  an  of  l'^"- 
action  is  commenced  to  enforce  the  same ;  ^  or  unless  an  order  be 
made  by  a  court  of  record  continuing  such  lien.^  And  when  a 
claimant  is  made  a  party  defendant  to  any  action  brought  to 
enforce  any  other  lien,  such  action  shall  be  deemed  an  action  to 
enforce  the  lien  of  such  defendant,  who  is  a  claimant. 

An  action  to  foreclose  a  lien  may  be  brought  in  a  court  not  of 
record,  which  would  have  jurisdiction  to  render  a  judg-   ^(.yonto 
ment  in  an  action  upon  a  contract  for  a  sum  equal  to   foreclose, 
the  amount  of  the  lien.^     The  complaint  must  set  forth  substan- 
tially all  the  facts  contained  in  the  notice  of  lien  filed  with  the 
clerk  of  the  county  and  the  substance  of  the  contract. 

All  persons,    firms,    corporations,    or  associations   entitled  to 


^  If  tte  action  is  in  a  court  of  rec- 
ord, a  notice  of  the  pendency  of  such 
action  is  filed  with  the  clerk  of  the 
court  of  the  county  in  which  such  no- 
tice is  filed,  containing  the  names  of 
the  parties  to  the  action,  the  object 
of  the  action,  and  a  description  of  the 
premises  affected,  and  the  time  of 
filing  the  notice  of  lien. 

As  to  filing  notice  of  lis  pendens, 
see  Ward  v.  Kilpatrick,  85  N.  Y.  413; 
Danziger  v.  Simonson,  21  J.  &  S.  158; 
Bowes  V.  N.  Y.  Christian  Home,  64 
How.  Pr.  509;  Weyer  v.  Beach,  79 
N.  Y.  409. 

If  the  proceedings  are  commenced 
within  the  year,  and  are  pending  at 
the  end  thereof,  the  lien  continues 
until  judgment.  Fox  v.  Kidd,  77  N. 
Y.  489;  Haag  v.  Hillemeier,  41  Hun, 
390. 

The  time  is  not  prolonged  by  ob- 
taining a  judgment  against  the  owner 
within  the  j-ear.  Freeman  v.  Cram, 
3  N.  Y.  305. 

The  day  of  filing  the  notice  is  to  be 
excluded  in  computing  the  year.  Ha- 
den  V.  Buddensiek,  6  Daly,  3. 

^  The  lien  must  be  continued  by 
order,  notwithstanding  proceedings 
to  foreclose   a  prior  mortgage  have 


been  commenced,  or  even  a  judgment 
has  been  obtained  for  a,  sale  of  the 
premises.  Stone  v.  Smith,  3  Daly, 
213. 

But  this  provision  has  no  reference 
to  a  claim  for  surplus  moneys  ari&ing. 
on  a  sale  upon  a  judgment  in  fore- 
closure which  cuts  off  the  lien,  as  in 
such  a  case  the  lien  is  gone,  and  the 
claim  is  reduced  to  a  right  to  the 
avails.  If  the  lienor  has  such  a  right 
at  the  time  of  sale  and  at  the  time  of 
making  application  for  the  surplus,  no 
further  order  of  court  is  necessary  to 
preserve  it.  Emigrant  Industrial  Sav, 
Bank  v.  Goldman,  75  N.  Y.  127. 

l"he  order  continuing  the  lien  can- 
not be  granted  after  the  year  has 
elapsed.  Poerschke  v.  Kedenburg,  6 
Abb.  N.  S.  1 72. 

The  order  may  be  made  by  any 
court  having  jurisdiction  of  the  lien. 
Darrow  v.  Morgan,  65  N.  Y.  333. 

'  The  proceedings  are  of  an  equi- 
table nature,  and  the  powers  of  the 
court  may  be  adapted  to  the  circum- 
stances of  each  case.  Henderson  i'. 
Sturgis,  1  Daly,  336,  338;  Doughty  u. 
Devlin,  1  E.  D.  Smith,  625;  Miller  v. 
Moore,  lb.  739. 
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liens  under  the  provisions  of  this  act,  except  those  who  contracted 
Sub-ton-  with  the  owner,  shall  be  deemed  sub-contractors,  and 
the  court  in  the  judgment  shall  direct  the  amount  due 
sub-contractors  and  workmen  to  be  paid  out  of  the  proceeds  of 
sales  in  their  order  of  priority,  as  herein  provided,  before  any 
part  of  such  proceeds  are  paid  to  the  contractors.  In  case  of 
Priority  Several  buildings  erected,  altered,  or  repaired  under  one 
between       contract,  and  of  conflicting  liens,  each  lienor  shall  have 

lienors.  ...  ^,  ,•      i       ,     -n. 

priority  upon  the  particular  building  or  premises  where 
his  labor  is  performed  or  his  materials  used.  Persons  standing 
in  equal  degree,  as  co-laborers  or  various  persons  furnishing  ma- 
terials, shall  have  priority  according  to  the  date  of  filing  their 
liens  :  provided,  however,  that  in  all  cases,  workmen  or  laborers 
working  for  daily  or  weekly  wages  shall  have  preference  over 
employers  of  labor,  sub-contractors,  or  contractors,  without  ref- 
erence to  the  date  when  such  workmen  or  laborers  shall  have 
filed  their  liens.  Where  notices  of  liens  are  filed  for  the  same 
demand,  as  in  case  of  a  contractor  including  claims  for  workmen 
to  whom  he  is  indebted,  and  the  liens  by  the  workmen,  the 
judgment  shall  provide  for  the  proper  payment,  in  order  of 
priority,  as  herein  provided,  so  that  under  the  liens  filed  double 
payment  shall  not  be  required,  and  no  payments  voluntarily 
made  upon  any  claim  which  has  been  filed  as  a  lien  shall  impair 
the  lien  of  any  person,  except  the  lien  of  the  person  so  paid,  to 
the  amount  of  such  payment. 

1219.    North  Carolina.^ —  Every  building  built,  rebuilt,  re- 
paired, or  improved,  together  with  the  necessary  lot  on 
subject  to     which  said  building  may  be  situated,  and  every  lot,  farm, 
'*"■  or  vessel,  or  any  kind  of  property,  real  or  personal,  not 

herein  enumerated,  shall  be  subject  to  a  lien  for  the  payment  of 
all  debts  contracted  for  work  done  on  the  same,  or  materials  fur- 
nished.^ 

Notice  of  the  lien  must  be  filed  in  the  office  of  the  superior 
Notice  court  clerk  within  twelve  months  after  the  completion 
^^'^^  of  the  labor  or  the  final  furnishing  of  the  materials.* 

1  Code  1883,  vol.  i.  §§  1781-1802  ;  consequently  no  lien,  without  his  con- 
Laws  1887,  ch.  67.  sent,  express  or  implied.    Wilkie  v. 

2  There  is  no  lien  without  a  con-    Bray,  71  N.  C.  205. 

tract  creating  a  debt  on  the  part  of        '  Lanier  v.  Bell,  81   N.   C.    337; 
the  owner.    There  can  be  no  debt,  and    Boyle  v.  Bobbins,    71    N.    C.   130  ; 
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Proceedings  to  enforce  the  lien  must  be  commenced   Suit  to 
within  twelve  months  after  filing  the  notice  of  the  lien.^   enforce. 

All  sub-contractors  and  laborers  who  are  employed  to  furnish 
or  who  do  furnish  materials  for  the  building,  repairing,      . 
or  altering  any  house  or  other  improvement  on  real  es-   sub-con- 
tate,  shall  have  a  lien  on  said  house  and  real  estate  for  "^*°  °'^' 
the  amount  of  such  labor  done  or  material  furnished,  which  lien 
shall  be  preferred  to  the  mechanic's  lien  now  provided  by  law, 
when  notice  thereof  shall  be  given  as  hereinafter  provided  :    pro- 
vided, that  the  sum  total  of  all  the  liens  due  sub-contractors  and 
material-men  shall  not  exceed  the  amount  due  the  original  con- 
tractor at  the  time  of  notice  given. 

Any  sub -contractor,  laborer,  or  material- man,  who  claims  a 
lien,  may  give  notice  to  the  owner  or  lessee  of  the  real  Notice  to 
estate  who  makes  the  contract  for  such  building  or  im-  '''"'^^^^ 
provement  at  any  time  before  the  settlement  with  the  contractor; 
and  if  the  said  owner  or  lessee  shall  refuse  or  neglect  to  retain 
out  of  the  amount  due  the  said  contractor  under  the  contract  as 
much  as  shall  be  due  or  claimed  by  the  sub-contractor,  laborer, 
or  material-man,  the  sub-contractor,  laborer,  or  material-man  may 
proceed  to  enforce  his  lien,  and  after  such  notice  is  given  no  pay- 
ment to  the  contractor  shall  be  a  credit  on  or  discharge  of  the 
lien  herein  provided. 

The  lien  is  enforced  by  suit  and  execution,  as  in  other  actions 
arising  on  contract  for  the  recovery  of  money,  except    gale  on 
that  the  execution  directs  the  officer  to  sell  the  interest   «^«'="''<"'- 
the  owner  had  in  the  premises  at  the  time  of  the  filing  of  the 
lien,  before  it  extends  to  the  general  property  of  the  defendant.^ 

Whenever  any  person  shall  make  a  contract  for  building,  alter- 
ing, or  repairing  any  building  with  the  owner  thereof, 
it  shall  be  his  duty  to  furnish  to  the  owner,  before  re-   pay  direct 

.    .  ,     !■    1  .  • .        •       1     .    I        '0  laborer. 

ceiving  any  part  ot  the  contract  price,  an  itemized  state- 
ment of  the  amount  owing  to  any  laborer  employed,  or  to  any 
person  for  materials  furnished ;   and  thereupon  it  shall  be  the 
duty  of  the  owner  to  retain  from  the  money  then  due  the  con- 

Chadbourn    v.  Williams,    71    N.    C.  »  Laws  1883,  ch.  101. 

444.  ^  As  to  form  of  action   and  judg- 

The  lien  attaches  from  the  time  the  ment,  see  Oakley  v.  Van  Noppen,  95 

materials  begin  to  be  furnished,  and  N.  C.  60 ;  Shaw  v.  Cohen,   lb.  85. 
the  notice  relates  back  to   that  time. 
Chadbourn  v.  Williams,  71  N.  C.  444. 
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tractor  such  amounts,  which  the  owner  shall  pay  directly  to  the 
laborer,  mechanic,  artisan,  or  person  furnishing  materials. 

The  sums  due,  as  shown  in  the  itemized  statement,  shall  be  a 
Sums  dae  ^'^"  ^^  ^^^  building,  without  any  lien  being  filed  before 
i^Hen"^  a  justice  of  the  peace  or  the  superior  court.  If  the 
amount  due  the  contractor  be  insufficient  to  pay  such 
laborers  and  others  in  full,  the  same  shall  be  distributed  pro  rata. 
A  contractor  failing  to  furnish  such  itemized  statement  is  guilty 
of  a  misdemeanor. 

1220.  Ohio.^  —  A  person  who  performs  labor  or  furnishes  ma- 
Who  en-  chinery  or  material  for  constructing,  altering,  or  repair- 
titled  to  ing  a  boat,  vessel,  or  other  water-craft,  or  for  erecting, 
altering,  repairing,  or  removing  a  house,  mill,  manufac- 
tory, or  other  building,  appurtenance,  fixture,  bridge,  or  other 
structure,  or  for  the  digging,  drilling,  or  boring  of  any  gas  well, 
oil  well,  or  any  other  well,  by  virtue  of  a  contract  with  the 
owner  or  his  authorized  agent,  shall  have  a  lien  to  secure  the 
paj'ment  of  the  same  upon  such  boat,  vessel,  or  other  water-craft, 
or  upon  such  house,  mill,  manufactory,  or  other  building  or  ap- 
purtenance, fixture,  bridge,  or  other  structure,  or  upon  such  gas 
well,  oil  well,  or  any  other  well,  and  the  interest  of  the  owner  in 
the  lot  of  land  on  which  the  same  may  stand  ^  or  be  located,  or 
to  which  ib  may  be  removed. 

Such  person,  in  order  to  obtain  such  lien,  shall,  within  four 

months  from  the  time  of  performing  such  labor  or  fur- 
Affidavit  to  ^  •  ?  ni  •  .  .  1 
be  filed  by  nishing  such  machmery  or  material,  file  with  the  re- 
corder of  the  county  where  the  labor  was  performed,  or 
the  machinery  or  material  furnished,  an  affidavit  containing 
an  itemized  statement  of  the  amount  and  value  of  such  labor, 
machinery,  or  material,^  and  a  description  of  any  promissory 
note  or  notes  given  for  such  labor,  machinery,  or  material,  or 
any  part  thereof,  with  all  credits  and  o£E-sets  thereon,  a  copy  of 

1  Laws  1887,  p.  6,  §  3184  ;  pp.  46-  and  completes  a  building  as  an  entire 
51,  §§  3185-3204  ;  R.  S.  1880,  §§  undertaking,  and  for  an  entire  price, 
3184-3206.  te  need  not,  in  an  account  filed  with 

2  The  words  "  lot  of  land  on  which  the  county  recorder,  in  order  to  secure 
the  same  may  stand  "  do  not  mean  a  mechanic's  lien,  make  a  detailed 
merely  the  ground  covered  but  in-  statement  of  his  labor  and  materials, 
elude  the  land  used  with  or  appro-  In  such  case  the  entire  job  may  be  set 
priated  to  the  building  or  structure,  down  as  a  single  item.  Davis  u.  Hines, 
Choteau  v.  Thompson,  2  Ohio  St.  114.  6  Ohio  St.  473. 

8  Where    a    mechanic    undertakes 
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the  contract,  if  it  is  in  writing,  and,  if  it  is  not  in  writing, 
a  statement  of  the  amount  and  times  of  payment  to  be  made 
thereunder,^  and  a  description  of  the  land  on  which  the  house, 
mill,  manufactory,  or  other  building  or  appurtenance,  fixture, 
bridge,  or  other  structure,  or  gas  well,  oil  well,  or  other  well, 
may  stand  or  be  located,  or  to  which  it  may  be  removed; 
and  the  same  shall  be  recorded  in  a  separate  book  to  when  lien 
be  kept  therefor,  and  shall  operate  as  a  lien  from  the  ''"*'^''^^- 
date  of  the  first  item  of  the  labor  performed,  or  the  machinery 
or  material  furnished,  upon  or  toward  the  property  above  des- 
ignated,^  and  the  interest  of  the  owner  in  the  lot  or  land  on 
which  the  same  may  stand,  or  to  which  it  may  be  Limitation 
removed,  for  two  years  from  and  after  date  of  the  fil-  "  '^°' 
ing  of  such  attested  statement:  if  an  action  is  brought  to  en- 
force such  lien  within  that  time,  the  same  shall  continue  in  force 
until  the  final  adjudication  thereof;  and  there  shall  be  no  home- 
stead or  other  exemption  against  any  lien  under  these  provisions. 
If  several  liens  be  obtained  by  several  persons  on  the  _  .  . 
same  iob  in  the  manner  prescribed,  they  shall  have  no   between 

•      •  1  o         1    T       T  I-  ■        lienors. 

priority  among  themselves  ;  ^  and  the  lien  of  a  promis- 
sory note  described  in  any  statement  filed  as  provided  in  said 
sections,  shall  take  effect  from  the  date  of  the  first  of  the  items  in- 
cluded in  it :  all  payments  on  said  liens  shall  be  made  pro  rata. 

Any  sub-contractor,  material-man,  laborer,  or  mechanic  per- 
forming labor,  or  furnishing  material  or  machinery,  for  „ 
which  a  lien  is  provided,  may,  at  the  time  of  beginning  by  sub-con- 
to  perform  such  labor  or  furnish  such  material  or  ma- 
chinery, or  at  any  time  thereafter,  not  to  exceed  sixty  days  from 
the  performance  of  such  labor  or  delivery  of  such  material  or 
machinery,  file  with  the  owner  or  his  "agent  a  sworn  and  item- 
ized statement  of  the  amount  and  value  of  such  labor  performed 
and  to  be  performed,  material  or  machinery  furnished,  contain- 
ing a  description  of  any  promissory  notes  that  may  have  been 
given  by  the  principal  contractor  or  sub-contractor  on  account  of 
the  same,  with  all  credits  and  set-offs.     Upon  receiving  such  no- 

1  When  a,  statement  of   items  not  ■'  Choteau  v.  Thompson,  2  Ohio  St. 

required.     Thomas    r.    Huesman,    10  114,  125. 

Ohio  St.  152.  ^  Hazard  Powder  Co.  v.  Loomis,  2 

When  over-statement  of  amount  does  Dis.  (Ohio)    544 ;  Choteau  v.  Thomp- 

not  defeat  the  lien.    Thomas  v.  Hues-  son,  supra. 
man.  supra. 
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tice  the  owner  shall  detain  in  his  hands  all  subsequent  payments 
from  the  principal  or  sub-contractor,  to  secure  such  claims  and 
estimates,  and  those  of  other  sub-contractors,  material-men,  la- 
borers, or  others  who  may  intervene  before  the  next  subsequent 
payment  under  the  contract,  or  within  ten  days  thereafter.^  A 
copy  of  such  statement  shall  also  at  the  same  time  be  filed  with 
the  recorder  of  the  county,  in  order  to  notify  fellow  mechanics 
and  laborers. 

If  the  lien  secures  a  claim  about  which  there  is  a  dispute,  the 
Disputed  party  having  it  shall  noti^  the  owner  of  the  existence 
claim.  of  the  lien  within  thirty  days. 

The  owner  may  notify  the  owner  of  a  lien  to  commence  suit 
Notice  to  upon  it,  and  the  lien  is  lost  if  the  latter  fails  to  do  so 
bring  suit,    vyithin  sixty  days. 

After  the  statement  has  been  filed  as  provided,  all  sub-con- 
Paj'ments  tractors  and  others  shall  be  paid  fro  rata  with  the  per- 
sro  ra  .  ^^^  filing  such  statement,  and  with  each  other,  out  of 
subsequent  payments. 

The  owner  shall  furnish  a  copy  of  such  statement  to  the  prin- 
Copycf  cipal  contractor  within  five  days  after  receiving  the 
fo^con-^"'  same;  and  if  the  latter  fails  for  five  days  after  such 
tractor.  receipt  by  him  to  notify  the  owner  in  writing  of  his 
intention  to  dispute  such  claim,  or  to  begin  arbitration  for  the 
settlement  of  the  dispute,  or  commence  an  action  to  adjust  the 
claim,  he  shall  be  considered  as  assenting  to  its  correctness,  and 
thereupon  subsequent  payments  shall  be  applied  by  the  owner 
pro  rata  upon  such  claim,  and  other  claims  filed  by  other  sub-con- 
tractors :  but  claims  in  favor  of  laborers,  mechanics,  and  persons 
Priority  of  furnishing  material  to  a  contractor  shall  be  paid  before 
claims.  ^jjg  claims  of  sub -contractors,  and  those  of  sub -con- 
tractors before  those  of  the  principal  contractor. 

Disputed  claims  shall  be  submitted  to  the  arbitration  of  three 

1  "The  claim  of   a  sub-contractor  matter  arising  under  the  contract  upon 

can  be  charged  upon  the  owner  only  which  the  claim  is  based,  is  a  compli- 

in  the  way  prescribed  by  the  statute,  ance  with  the  statute  ;  for  such  per- 

—  by  delivering  his  attested  account  son  or  officer  must  be  regarded  as  the 

against  the   contractor  to  the  owner,  proper  medium  for  reaching  the  cor- 

But  when  the  owner  is  a  corporation,  poration,  or  as  the  one  having  its  au- 

the  delivery  of  such  account  to  the  thority  to  receive  such  notice."  Dunn 

person  whom  the  corporation  has  au-  v.  Rankin,    27  Ohio  St.  132,  145,  per 

thorized  to  be   its   representative   or  Day,  J. 
active   agency  to   act  in   the  special 
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disinterested  persons,  one  to  be  chosen  by  each  of  the  parties, 
and  one  by  the  two  thus  chosen,  and  their  decision,  or   Arbitra- 
that  of  any  two  of  them,  shall,  in  the  absence  of  fraud   '"'°" 
or  collusion,  be  final  and  conclusive. 

If  a  head  contractor   or  sub  -  contractor  neglects   or  refuses 
within  five  days  after  his  assent  to  or  adjustment  of  any 
claim  to  pay  the  amount  thereof  to  the  material-man,    of  sub- 
laborer,   or  mechanic,   the  owner  shall  pay  when  due 
the  whole  or  a  pro  rata  amount  thereof,  as  the  case  may  be,  out 
of  subsequent  payments ;  and  on  his  failure  so  to  do  within  ten 
days,  the  person  entitled  to   payment  may  recover  against  the 
owner  in  an  action  for  money  had  and  received,  when  due,  the 
the  whole  or  a  pro  rata  amount  of  the  claim,  not  exceeding  the 
balance  due  the  principal  contractor. 

If  the  claims  are  not  paid  as  provided,  any  sub-contractor,  ma- 
terial-man, laborer,  or  mechanic  shall,  upon  filing  with 
the  recorder  of  the  county  an  affidavit  containing  an   sub-con- 
itemized  statement  and  description  of  any  note,  with 
the  amount  and  value  of  such  labor,  machinery,  or  material,  with 
all  credits  and  set-offs,  together  with  the  statement  before  men- 
tioned, have  a  lien  to  secure  the  payment  of  such  claim  upon  the 
property  before  mentioned  upon  which  the  labor  was  done,  or  ma- 
chinery or  material  furnished,  which  lien  shall  date  back  from 
the  date  of  the  furnishing  of  the  first  item  thereof,  and  have  the 
same  operation,  effect,  and  duration  as  the  lien  of  the  head  con- 
tractor. 

Such  lien  shall  be  superior  to  any  lien  of  the  head  contractor 
in  respect  of  the  same  labor,  machinery,  or  material.    Suchiien 
The  lien  of  a  promissory  note  described  in  any  state-   to'ra"-'^ 
ment  shall  take  effect  from  the  date  of  the  first  item    tractor's. 
included  in  such  note,  and  an  assignment  or  transfer  by  such 
head  contractor  of   his  contract  with  the  owner,  as  well  as  all 
proceedings  in  attachment  or  otherwise  against  such  head  con- 
tractor, to  subject  or  incumber  his  interest  in  such  contract,  shall 
save  and   be  subject  to  the  claims  of  every  laborer,  mechanic, 
sub-contractor,  or  material-man. 

If,  by  collusion  or  fraud,  the  owner  pay  in  advance  of  the  pay- 
ments due   under  the  contract,  and  thereby  diminish   Collusion 
the  amount  of  funds  for  such  laborer,  mechanic,  sub-   <"^*™"<i. 
contractor,  or  material-man,  he  shall  be  liable  to  the  amount  that 
would  have  been  due  at  the  filing  of  an  account,  in  the  same 
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manner  as  if  no  such  payment  had  been  made ;  but  any  such 
payments  made  by  the  owner,  in  good  faith,  to  the  contractor  or 
others,  in  order  to  complete  the  construction,  alteration,  removal, 
or  repair  of  any  property  or  improvement  designated,  according 
to  the  original  contract,  shall  not  be  held  as  fraudulent  or  col- 
lusive. 

1221.  Oregon.^  —  Every  mechanic,  artisan,  machinist,  builder, 
_^,  contractor,  lumber  merchant,  laborer,  and  other  person 

titled  to       performing  labor  upon,  or  furnishing  material  of  any 
kind  to  be  used  in  the  construction,  alteration,  or  re- 
pair, either  in  whole  or  part,  of  any  building,^  wharf,  bridge, 
ditch,  flume,  tunnel,  fence,  machinery,  or  aqueduct,  or  any  other 
structure  or  superstructure,  shall  have  a  lien  upon  the  same  for 
the  work  or  labor  done  or  materials  furnished  by  each  respect- 
ively, whether  done  or  furnished  at  the  instance  of  the  owner  of 
the  building  or  other  improvement,  or  his  agent ;  and 
every  contractor,  sub-contractor,  architect,  builder,  or 
other  person    having  charge  of  the  construction,  alteration,  or 
repair,  in  whole  or  in  part,  of  any  building  or  other  improve- 
ment, as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner. 

The  land  upon  which  any  building  or  other  improvement,  as 
Land  sub-  aforesaid,  shall  be  constructed,  together  with  a  con- 
ject  to  lien,  ^gjjiejjj;  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof  (to  be 
determined  by  the  judgment  of  the  circuit  court  at  the  time  of 
the  foreclosure  of  such  lien),  shall  also  be  subject  to  such  lien, 
if  at  the  time  the  work  was  commenced,  or  the  materials  for  the 
same  had  been  commenced  to  be  furnished,  the  said  land  be- 
longed to  the  person  who  caused  said  building  or  other  improve- 
ment to  be  constructed,  altered,  or  repaired  ;  but  if  such  person 
owned  less  than  a  fee  simple  estate  in  such  land,  then  only  his 
interest  therein  shall  be  subject  to  such  lien. 

A  lien  upon  any  parcel  of  land  shall  be  preferred  to  any  hen. 
Priority  as  mortgage,  or  other  incumbrance  which  may  have  at- 
*°  '^''^-  tached  to  said  land  subsequent  to  the  time  when  the 
building  or  other  improvement  was  commenced,  or  the  materials 

1  Annotated  Laws  1887,  §§  3669-  thority  for  public  use.  Portland  Lum- 
3682  ;  Laws  1885,  p.  13,  §§  1-7.  bering  and  Manuf.  Co.  v.  School  Dist. 

2  Does  not  include  a  building  erect-  13  Oreg.  283. 
ed  by  municipal  or  other  public  au- 
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were  commenced  to  be  furnished  and  placed  upon,  or  adjacent  to, 
the  land;  also  to  any  lien,  mortgage,  or  other  incumbrance 
which  was  unrecorded  at  the  time  when  said  building,  structure, 
or  other  improvement  was  commenced,  or  other  materials  for  the 
same  were  commenced  to  be  furnished,  and  placed  upon  or  ad- 
jacent to  the  land  ;  and  all  liens  upon  any  building  or  . 
other  improvement  shall  be  preferred  to  all  prior  liens,  as  to 
mortgages,  or  other  incumbrances  upon  the  land  upon 
which  said  building  or  other  improvement  shall  have  been  con- 
structed or  situated  when  altered  or  repaired  ;  and  in  enforcing 
such  lien,  such  building  or  other  improvement  may  be  sold  sep- 
arately from  said  land,  and  when  so  sold  the  purchaser  may 
remove  the  same  within  a  reasonable  time  thereafter,  not  to 
exceed  thirty  days,  upon  the  payment  to  the  owner  of  the  land 
of  a  reasonable  rent  for  its  use  from  the  date  of  its  purchase  to 
the  time  of  removal.-' 

Every  original  contractor  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  mechanic  or  other  per-  statement 
son  within  thirty  days  after  the  completion  of  the  '"''^fi'^''- 
alteration  or  repair,  or  after  he  has  ceased  to  labor  thereon  or  to 
furnish  materials  therefor,  must  file  with  the  county  clerk  of  the 
county  a  true  statement,  verified  by  oath,  of  his  demand,  with 
all  just  credits,  with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  a  description  of  the  property.^ 

Suit  must  be  brought  within  six  months  after  the  lien  is  filed, 
or,  if  credit  be  given,  within  six  months  after  the  ex- 
piration of  such  credit ;  but  no  lien  shall  be  continued 
in  force  for  a  longer  period  than  two  j'eara  from  the  time  the 
work  is  completed. 

No  payment  by  the  owner  of  the  building  to  any  original  con-, 
tractor  or  sub-contractor,  made  before  thirty  days  from 

.  !•     1       1     •!  T  1     n     1    p  !•  Whenpay- 

the  completion  ot  the  building,  shall  defeat  any  lien,   ment  de- 
unless  such  payment  has  been  distributed  among  the 
workmen  or  material-men,  or,  if  distributed  in  part  only,  then 
only  to  the  extent  of  the  distribution. 

1  As  to  sufficiency  of  notice  by  Whittier  v.  Blakely,  13  Oreg.  546,  11 
claimant  of  such  a  lien,  see  Kezartee  Pac.  Rep.  305  ;  Kezartee  v.  Marks, 
V.  Marks  (Oreg.),  16  Pac.  Rep.  407.  supra.   As  to  what  is  a  sufficient  state- 

2  It  is  sufficient  that  the  notice  gives  ment  of  the  name  of  the  owner,  de- 
the  true  amount  of  the  claim  without  seription  of  the  property,  and  verifi- 
stating  that  the  amount  is  over  and  cation  by  oath,  see  Kezartee  v.  Marks, 
above    all    just    credits   and   offsets,  supra. 
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1222.  Pennsylvania.! -Every  building  sliall  be  subject  to  a 
Who  en-  '^®"  ^o^  t*>«  payment  of  all  debts  contracted  for  work 
done  or  materials  furnished  for  or  about  the  erection  or 
construction  of  the  same,  provided  that  no  lien  shall  be 
allowed  for  a  less  sum  than  ten  dollars; 2  and  for  the  payment 
of  all  debts  not  less  in  amount  than  twenty  dollars,  contracted 
for  work  done  or  materials  furnished  for  or  about  the  repair,  al- 
teration of,  or  addition  to,  any  house  or  other  building.^  To  en- 
title any  one  to  the  benefits  of  this  latter  lien  he  shall  give 
notice  to  the  owner  or  reputed  owner  of  the  property,  or  his 
agent,  at  the  time  of  furnishing  the  materials  or  performing  work 
in  or  about  such  repairs,  alterations,  or  additions,  of  his  inten- 
tion to  file  a  lien. 

The  lien  of  such  debt  shall  extend  to  the  ground  covered  by 
Land  ^"°^  building,  and  to  so  much  other  ground  immedi- 

ately adjacent  thereto,  and  belonging  in  like  manner  to 
the  owner  of  such  building,  as  may  be  necessary  for 
the  ordinary  and  useful  purposes  of  such  building,  the  quantity 
and  boundaries  whereof  shall  be  determined  as  follows :    The 

The  following  liens  have  been  es- 
tablished: For  making  and  grading 
pavement,  Wilvert  v.  Sunbury  Bor- 
ough, 81^  Pa.  St.  57;  for  drilling  oil 
well  and  furnishing  tools,  ropes,  etc., 
Vandergrift's  App.  83  Pa.  St.  126. 

"  Provisoenaetedl887,  Laws  p.413. 

"  Extended  to  alterations  and  re- 
pairs by  act  May  1,  1861  ;  and  act 
May  18,  1887,  Laws  1887,  p.  118. 
Formerly  there  was  no  lien  for  re- 
pairs, alterations,  or  additions.  Such 
a  lien  was  given  by  different  acts  ap- 
plicable to  particular  counties,  until  in 
1887,  Acts,  pp.  118,  119,  such  a  lien 
was  extended  to  all  the  counties  of 
the  commonwealth.  The  cases  relat- 
ing to  this  subject  are  quite  numer- 
ous, but  are  of  no  interest  since  the 
change  in  the  statute.  Some  of  the 
latest  decisions  are  :  Hancock's  App. 
115  Pa.  St.  1,  as  to  alterations  or  re- 
pairs of  a  leasehold  estate  in  Alle- 
gheny County;  Haslett  v.  Gillespie, 
95  Pa.  St.  371,  that  there  was  no  lien 
for  new  machinery  furnished  for  the 
repair  of  an  old  mill. 


1  2  Brightly's  Purdon's  Dig.  1883, 
p.  1157,  §§  1-70,  being  the  act  of  June 
16,  1836,  with  amendments  since. 

By  various  acts  the  general  provi- 
sions of  the  original  act  have  been  ex- 
tended to  plumbers,  to  persons  furnish- 
ing curbstone  for  the  pavement  of  any 
building  as  aforesaid,  within  the  city 
and  county  of  Philadelphia  ;  to  wharf- 
builders,  and  all  concerned  in  the  mak- 
ing or  constructing  of  the  same  ;  to 
paper-hangers ;  to  debts  for  gas-fit- 
ting, furnishing  of  grates  and  fur- 
naces ;  to  debts  for  steam-engine,  coal- 
breaker,  or  parts  thereof,  pump  gear- 
ing, hoisting  gearing,  fixture  or  ma- 
chinery in  or  about  mills  of  any  kind, 
iron  or  coal  works,  coal  mines  and  iron 
mines ;  to  debts  contracted  for  lime 
furnished,  work  done  in  delivering 
the  same,  or  agricultural  purposes,  to, 
for,  or  upon  any  lots,  tracts,  farms,  or 
parcels  of  land  ;  to  all  debts  contracted 
for  the  measurement  and  valuation  by 
any  legalized  measurer  of  any  work 
done  or  materials  furnished.  2  Bright- 
ly's Purdon's  Dig.  pp.  1159,  1160. 
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owner  may  declare  and  define  the  same  in  writing  preyiously  to 
the  commencement  of  the  erection  of  any  building,  and  may 
cause  the  same  to  be  entered  in  mechanic's  lien  docket  kept  by 
the  prothonotary.  In  default  of  any  designation  of  boundaries, 
previously  to  the  commencement  of  any  building,  it  shall  be  law- 
ful for  the  owner  of  such  lot  or  piece  of  ground,  or  for  any  per- 
son having  a  lien  upon  the  same  by  mortgage,  judgment,  or 
otherwise,  or  entitled  to  a  lien  by  virtue  of  this  act,  to  apply  by 
petition  in  writing  to  the  proper  court  to  appoint  competent 
and  skilful  persons  as  commissioners  to  designate  the  boundaries 
aforesaid.  Their  report,  when  approved  by  the  court,  is  conclu- 
sive upon  all  persons  concerned. 

The  lien  for  work  and  materials  aforesaid  shall  be  preferred  to 
every  other  lien  or  incumbrance  which  attached  upon       .   . 
such  building   or  ground,    or  either  of    them,    subse- 
quently to  the  commencement  of  such  building. 

All  buildings  and  machinery  made  liable  to  a  mechanic's  lien, 
to  a  contractor  or  material-man,  for  work  done  or  ma-   Sub-con- 
terials  furnished  for  or  about  the  erection,  construction,   a^iJ'jabor- 
or  repairs  thereof,  shall  also  be  liable  to  a  mechanic's   "^'  ''^°5- 
lien  for  any  work  done  on  said  building  and  machinery  by  any 
sub-contractor,   mechanic,    or  laborer.^      No   material-man    shall 

^  The  act  of  June  16,  1836,  con-  a  plain  and  obvious  distinction  be- 
templates  that  the  work  or  materials  tween  a  contract  to  erect  or  repair, 
for  -virhich  a  lien  may  be  claimed  shall  and  a  contract  to  furnish  towards  the 
be  performed  or  furnished  either  under  erection  or  repair,  whether  it  be  of 
a  contract  with  the  owner,  or  with  the  work  or  materials.  An  architect  or 
contractor,  arcliitect,  or  builder.  One  builder  is  the  agent  for  the  owner,  and, 
who  merely  furnishes  lumber  for  the  representing  him,  has  power  by  con- 
erection  of  a  building  is  not  a  con-  tract  to  subject  the  building  to  a  lien 
tractor  within  the  meaning  of  that  act.  for  work  or  labor  procured  by  him; 
There  is  no  privity  between  him  and  the  contractor,  however,  builds  upon 
the  owner  through  which  those  from  his  own  credit,  and  binds  the  building 
whom  he  may  purchase  may  subject  by  virtue  of  the  peculiar  statutory  re- 
the  building  to  a  lien.  Brown  v.  lation  he  bears  to  the  owner  under  the 
Cowan,  110  Pa.  St.  588.  "A  con-  contract."  Duff  v.  Hoffman,  63  Pa. 
tractor  is  a  person  employed  to  erect  St.  191;  Brown  v.  Cowan,  supra. 
or  construct  a  building,  or  any  main  The  owner's  authority  may  be  corn- 
division  thereof;  and,  of  course,  where  mitted  to  several  contractors.  He 
a  lien  is  allowed  for  work  or  materials  may  commit  the  different  divisions  of 
for  the  repair,  alteration,  or  addition  a  house  to  different  contractors,  with 
of  a  building,  the  contractor  is  the  power  to  each  in  his  department  to 
person  employed  to  construct  the  bind  the  building  with  a  lien.  But  it 
same.  A  contractor  is  not  a  mere  is  only  a  contractor  for  a  primary  di- 
workman  nor  a  material-man ;  there  is  vision   of    a   building  who    has    the 
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have  the  right  to  file  a  lien,  unless  notice  of  the  amount  and 
charcter  of  such  claim  be  given  to  the  owner  or  reputed  owner, 
his  authorized  agent  or  attorney,  when  the  material  is  delivered 
on  the  premises,  or  within  ten  days  thereafter :  provided,  such 
sub-contractor,  mechanic,  or  laborer  shall  file  his  claim,  -within 
sixty  days,  setting  forth  the  nature  of  the  work  and  when  the 
same  was  done,  in  the  proper  county,  as  other  mechanics'  liens 
are  filed. 

Where  mechanics'  liens  are  filed  against  the  same  property  by 
Laborer's  the  Original  contractor  and^  a  sub-conti-actor,  mechanic, 
riortocm-  ^^  laborer,  the  lien  of  the  mechanic  or  laborer  shall  be 
tractor's,  first  paid,  and  the  owner  or  reputed  owner  shall  be  en- 
titled to  credit  in  settlement  with  the  contractor  to  the  extent  of 
the  amount  paid  to  satisfy  the  lien  of  the  mechanic  or  laborer: 
but  no  building  or  machinery  shall  be  liable  for  an  amount 
greater  than  the  amount  named  in  the  original  contract  for  the 
building  of  the  same. 

Every  person  entitled  to  such  lien  shall  file  a  claim  or  state- 
Claim  to  ment  of  his  demand  in  the  office  of  the  prothonotary 
be  filed :  ^f  ^jjg  court  of  common  pleas  of  the  county  in  .which 
the  bnilding  may  be  situate.  Every  claim  as  aforesaid  must  set 
forth :  1.  The  names  of  the  party  claimant  and  of  the  owner  ^ 
or  reputed  owner  of  the  buUding,  and  also  of  the  contractor, 
architect,  or  builder,  where  the  contract  of  the  claimant  was 
made  with  such  contractor,  architect,  or  builder  5^  2.  The 
amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of  the 
work  done,  or  the  kind  and  amount  of  materials  furnished,  and 
the  time  when  the  materials  were  furnished,  or  the  work  was 
done,  as  the  case  may  be  ;  ^     3.  The  locality  of  the  building  and 

power  of  the  owner  to  bind  the  build-  bind  the  wife's  property.     The  claim 

ino-.     Schenck  ..  Uber,  81  Pa.  St.  31.  must  show  her  coverture,  and  that  the 

And  see  Job^en  ,.  Boden,  8  Pa.  St.  work  was   done  with  her  authority. 

463;  Guthrie  ».  Horner,  12  lb.  236.  Lloyd    v.   Hibbs,    81    Pa.    St.    306; 

1  It  is  sufficient  to  name  the  owner  Schriffer  v.  Saum,  lb.  38o ;   Dearie  v. 
of  the  buildin<'  when  the  work  was  Martin,  78  Pa.  St.  55. 
commenced.     Fourth  Avenue  Baptist  »  It   shaU  be  lawful  for  any  me- 
Church  V.  Schreiner,  88  Pa.  St.  124.  chanic  or  material-man  m  the  city  or 

2  If  the  claim  is  against  a  married  county  of  Philadelphia,  and  county  of 
woman,  it  must  set  forth  that  the  Chester,  who  performs  work  and  fur- 
work  was  done  or  the  materials  fur-  nishes  materials,  to  include  both  m 
nished  at  her  request.  All  things  the  same  claim  filed;  and  where  the 
necessary  to  the  validity  of  the  lien  value  or  amount  of  the  work  or  mate- 
must  appear  in  the  claim,  in  order  to  rials  can  only  be  ascertained  by  meas- 
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the  size  and  number  of  the  stories  of  the  same,  or  such  other 
matters  of  description  as  shall  be  sufficient  to  identify  the  same. 
Every  such  debt  shall  be  a  lien  as  aforesaid,  until  the  expira- 
tion of  six  months  after  the  work  shall  have  been  fin- 

—  "withia 
ished,  or  the  materials  furnished,  though  no  claim  shall   six 

have  been  filed  therefor ;  but  such  lien  shall  not  continue 

longer  than  the  said  period  of  six  months,  unless  a  claim  be  filed 

as  aforesaid  at  or  before  the  expiration  of  the  same  period.^ 

Every  claimant  having  a  claim  filed  for  work  or  materials,  or 
both,  who  shall  afterwards  proceed  to  perform  further  oiaim  for 
work  or  furnish  other  materials,  or  both,  may  make  sug-  },'„ ''o^r'^ma- 
gestion  thereof  on  the  same  record,  and  file  a  state-  trials. 
ment  of  the  amount  and  particulars  thereof,  which  may  be  re- 
covered with  the  original  claim  under  the  writ ;  but  if  the  origi- 
nal claim  shall  have  been  sued  out,  then  a  separate  scire  facias 
may  be  issued  for  the  supplemental  claim. 

Whenever  a  mechanic's  claim,  or  lien  for  labor  or  materials, 
filed  in  proper  time  and  in  proper  form,  contains  a  suf-   proper 
ficient  description  of  the  premises  against  which  it  is   Jio't'Ta"'^ 
filed,  with  the  name  of  an  owner  or  reputed  owner,  and   named. 
a  contractor,  if  there  be  one,  and   the  name  of  a  claimant,  it 
shall  be  sufficient  notice  of  such  claim  to  purchasers  and  lien 
creditors,  although  all  the  proper  claimants  in  such  case  shall  not 
be  named  therein. 

The  proceedings  to  recover  the  amount  of  any  claim   sdre 
as  aforesaid  shall  be  by  a  writ  of  scire  facias.^  Jaaas. 

urement  when  done,  or  shall  be  done  rials  when  the  contract  is  with  the 

by  contract  for  a  stipulated  sum,  it  owner  :  otherwise  when  it  is  with  a 

shall  be  lawful  to  file  a  statement  of  contractor.     Lee  v.  Burke,  66  Pa.  St. 

the   time   when   the   work  was   com-  336;  Young  v.  Lyman,  9Pa.  St.  449; 

menced  and  when  finished,  and  of  the  Harnish  v.  Herr,  98  Pa.  St.  6. 

aggregate  price  of  the  work  and  ma-  i  Whenever  the  items    of    a    me- 

terials.     Brightly's  Purdon's    Du.  p.  chanio  or  material-man's  bill,  for  work 

1167,   §    47;     Act  March    24,    1849.  done  or  materials  furnished  continu- 

See  Miller  v.  Bedford,  86  Pa.  St.  454.  ously  towards  the  erection  of  any  new 

This  statute,  authorizing  the  filing  building,   are   in   any  part  iona  fide 

of  lumping  charges  applies  only  when  charges  within  six  months  before  the 

the  contract  is  made  directly  with  the  filing  of  the  claim,  the  lien  is  valid  for 

owner.     A  sub-contractor  cannot  file  the  whole. 

a  lumping  charge.     Gray  u.  Dick,  97  ^  fi^e  plaintiff  must  show  a  debt, 

Pa.  St.  142.  that  it  was  contracted  for  work  done 

Under  the   act  of  April  16,  1845,  or  material  furnished  for  or  about  the 

it  is  not  necessary  to  set  out  the  nature  construction  of  the  building,  and  that 

or  kind  of  work  and  amount  of  mate-  the  claim  was  properly  made  and  filed 
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Owner 

may  file 
petition. 


In  every  case  in  which  any  claim  shall  be  filed  against  any 
building  as  aforesaid,  and  no  scire  facias  shall  have  is- 
sued thereon,  it  shall  be  lavyful  for  the  owner  of  such 
building,  or  any  person  interested  therein,  to  apply  by 
petition  to  the  court  in  which  such  claim  shall  be  filed,  setting 
forth  the  facts ;  ^  whereupon  such  court  may  grant  a  rule  upon 
the  party  claimant,  and  others  interested,  to  appear  in  court,  at  a 
time  to  be  fixed  for  such  purpose,  and  on  the  return  of  such  rule 
may  proceed  in  like  manner  as  if  a  scire  facias  had  been  issued 
by  such  claimant,  and  had  been  duly  served  and  returned. 

The  lien  of  every  such  debt,  for  which  a  claim  shall  have  been 
Limitation  filed  as  aforesaid,  shall  expire  at  the  end  of  five  years 
of  hen.  from  the  day  on  which  such  claim  shall  have  been  filed, 
unless  the  same  shall  be  revived  by  scire  facias  in  the  manner 
provided  by  law  in  case  of  judgments;^  in  which  case  such  lien 
shall  continue  in  like  manner  for  another  period  of  five  years, 
and  so  from  one  such  period  to  another,  unless  such  lien  be  satis- 
fied, or  the  same  be  extinguished  by  a  sheriff's  sale,  or  otherwise, 
according  to  law. 

■without  showing  that  he  has  no  right 
to  the  security,  he  has  no  case;  but  to 
make  a.  prima  facie  case  he  has  only  to 
prove  the  statutory  requisites.  Near 
V.  Gill,  111  Pa.  St.  488,  492,  per 
Trunkey,  J. 

As  to  pleadings,  see  Blessing  v.  Mil-  * 
ler,  102  Pa.  St.  45;  Weavers.  Lutz, 
lb.  593 ;  SchoU  v.  Gerhab,  93  Pa.  St. 
346;  McKelvey  v.  Jarvis,  87  lb.  414; 
Lee  V.  Burke,  66  lb.  336 ;  Lloyd  v. 
Hibbs,  81  Pa.  St.  306. 

As  to  matters  of  practice,  see  Stoke 
i>.  McCullough,  107  Pa.  St.  39;  Bar- 
clay V.  Wainwright,  86  lb.  191. 

As  to  amendments,  see  Fahnestook 
V.  Wilson,  95  Pa.  St.  301;  Fourth 
Avenue  Baptist  Church  v.  Schreiner, 
88  lb.  124. 

For  proceedings  to  recover  posses- 
sion after  sale  under  a  levari  facias, 
see  Walbridge's  App.  95  Pa.  St.  466. 

1  Seabrook  v.  Swarthmore  College, 
65  Pa.  St.  74. 

2  See  Hunter  J>.  Lanning,  76  Pa.  St. 
25. 


in  pursuance  of  the  terms  of  the  statute. 
It  is  unnecessary  for  him  to  allege  in 
his  claim,  or  affirmatively  prove,  that 
the  work  was  done  or  the  material  was 
furnished  on  the  credit  of  the  build- 
ing. The  creditor  may  have  done 
some  act  which  bars  his  right,  as  the 
giving  of  sole  credit  to  the  contractor, 
or  agreeing  with  the  owner  to  waive 
the  security  of  the  lien.  No  rule  of 
evidence  requires  the  creditor  to  prove 
that  he  has  done  no  act  to  annul  his 
statutory  security.  If  the  debtor  or 
owner  of  the  building  alleges  that  the 
claimant  has  done  an  act  which  an- 
nuls the  lien,  the  burden  of  proof  of 
such  act  rests  on  the  owner  or  debtor. 
Of  course,  where  a  plaintiff,  in  making 
proof  of  his  right  to  a  lien,  shows  that 
he  did  the  work  or  furnished  the  ma- 
terials on  the  mere  credit  of  the  con- 
tractor, or  on  a  contract  that  he  should 
not  have  the  lien,  the  effect  of  such 
testimony  against  his  right  is  the  same 
as  if  it  had  been  adduced  by  the  de- 
fendant. If  he  cannot  prove  the  debt 
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1223.  Rhode  Island.^  —  Whenever  any  building,  canal,  turn- 
pike,  railroad,   or  other  improvement   shall   be   con-    „., 

.       1    ,  Vvho  en- 

structeu,  erected,  or   repaired   by  contract  with,  or  at   titled  to 
the  request  of,  the  owner  thereof,  such  owner  being  at 
the  time  the  owner  of  the  land  on  which  the  same  then  is,  or  by 
the  husband    of  such   owner  with  the  consent  of   his    wife  in 
writing,^  such  building,  canal,  turnpike,  railroad,  or  other  im- 
provement, together  with  the  said  land,  is  hereby  made    p„p„t„ 
liable  and  shall  stand  pledged  for  all  the  work  done  in   covered. 
the  construction,  erection,  or  reparation  of  such  building,  canal, 
turnpike,  railroad,  or  other  improvement,^  and  for  the  materials 
used  in  the  construction,  erection,  or  reparation  thereof,  which 
have  been  furnished  by  any  person  who  had  contracted  or  been 
requested,  as  aforesaid,  to  construct,  erect,  or  repair  the  same,* 
before  any  other  lien  which  shall  originate  subsequent      .   . 
to  the  commencement  of  such  creation,  construction,  or 
reparation  on  such  land.^ 

In  case  the  contract  is  made  with  a  lessee  or  tenant,  or  with 
the  husband  of  such  lessee  or  tenant  with  the  consent  of  his  wife 
in  Writing,  the  interest  of  such  lessee  or  tenant  in  the  property 
stands  pledged  for  all  the  work  done  or  materials  furnished,  and 
not  the  interest  of  the  landlord,  unless  his  consent  in  writing  is 
first  obtained,  acknowledging  his  estate  to  be  also  holden  for  the 
payment  thereof. 

A  lien  under  a  written  contract  must  be  enforced  by  suit  within 

1  Pub.  Stats.  1882,  ch.  177,  §§  1-28.  ments  under  contract  with  or  by  re- 

^  Since  R.  S.  1857.     Consent  witli-  quest  of  the  owner.     Sweet  v.  James, 

out  writing  sufficient  before.     Briggs  2  R.  I.  270. 

V.  Titus  7  R.  1.  441;  Bliss  v.  Patten,  The  contractor  has  a  lien  not  only 

5  R.  I.  376.  for  his  own  labor,  but  for  that  of  all 

A  mechanic's  lien  does  not  attach  persons   employed   by   him,  although 

to  the  estate  of  a  married  woman  for  they  may  have  concurrent  liens.  Sweet 

improvements   made   upon   it,   unless  v.  James,  supra. 

she  has  contracted  for  them  in  writing  ^  A  lien  for  materials  is  given  only 

jointly  with  her  husband,  or  the  hus-  to  a  person  who  has  contracted  with,  or 

band's  contract  for  them  has  received  been  requested  by,  the  owner  to  erect 

her  written  consent.    Her  own  written  the  building.    A  sub-contractor  has  no 

contract  in  which  the  husband  does  not  lien  for  materials  furnished  by  him. 

join  is  insufficient.    Cameron  u.  McCul-  Hatch  v.  Faucher  (1886),  Index  Z,  87; 

lough,  11  R.  I.  173.  ^  This  lien  has  precedence  over  any 

'  The  lien  is  not  confined  to  me-  other  lien  which  originates  after  the 

chanics,  but  is  extended  to  all  persons  work  has  begun.    McDonald  v.  Kelly, 

who  have  made  repairs  or  improve-  14  R.  I.  335. 
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four  months  from  the  time  that  any  payment  becomes  due ;  ^  if 
Suit  to  the  lien  is  not  under  a  written  contract,  suit  to  enforce 
enforce.  j^.  j^^gj.  ^^  commenced  within  six  months  from  the  time 
of  commencing  the  doing  of  such  work  or  the  delivery  of  the 
materials. 

A  sub-contractor  must,  within  thirty  days  after  commencing 
Notice  to  *^®  work,  give  notice  in  writing  of  his  intention  to 
owner.  claim  a  lien,  and  he  must  commence  proceedings  to  en- 
force the  lien  within  four  months  from  the  time  of  giving  such 
notice,^  ♦ 

The  commencement  of  legal  process  to  enforce  a  lien  is  the 
Demand  of  lodging  of  an  account  or  demand,  for  which  the  lien  is 
claimed,  in  the  office  of  the  town  clerk,  to  be  recorded, 
and  the  time  of  filing  of  such  notice  must  be  noted.^ 

The  petition  to  enforce  the  lien  must  set  forth  the  account, 
describe  the  property,  and  pray  for  a  sale. 

1224.  South  Carolina.*  —  Any  person  to  whom  a  debt  is  due 
Who  en-  ^OT  labor  performed  or  furnished,  or  for  materials  fur- 
lien.  '°       nished  and  actually  used  in  the  erection,  alteration,  or 


1  If  by  the  contract  the  price  is 
payable  in  time  notes,  the  suit  may 
be  commenced  within  the  time  lim- 
ite(^  after  the  maturity  of  the  notes. 
Wheeler  v.  Schroeder,  4  R.  I.  383; 
Sweet  V.  James,  2  R.  I.  270. 

^  A  sub-contractor  has  a  lien  for 
his  own  labor  and  for  that  of  his  em- 
ployees. Hatch  V.  Faucher  (1886), 
Index  Z,  87.  A  laborer  employed  by 
the  contractor  is  not  entitled  to  a  lien 
unless  he  gives  the  notice  within  the 
time  limited.  The  fact  that  he  is 
hired  by  the  day  is  immaterial.  Mow- 
ry  V.  Hill,  14  R.  I.  504.  As  to  suf- 
ficiency of  notice  by  laborers,  see,  also, 
Kenyon  v.  Peckham,  10  R.  I.  402. 

8  Bliss  V.  Patten,  5  R.  I.  376. 
When  negotiable  paper  has  been  given 
for  the  price,  as  stated  in  the  account 
filed,  the  petition  is  the  commence- 
ment of  the  action.  Sweet  v.  James, 
supra. 

*  G.  S.  1882,  §§  2350-2388. 

To  entitle  a  person  to  the  lien  pro- 
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vided  for  in  this  statute,  two  things 
must  concur :  1.  There  must  be  a 
debt  due  to  the  person  claiming  the 
lien  for  labor  performed,  or  for  ma- 
terials furnished  ;  2.  Such  labor  must 
be  performed,  or  the  materials  must 
be  furnished,  by  virtue  of  an  agree- 
ment with,  or  by  consent  of,  the  owner 
of  such  building  or  his  agent. 

A  sub-contractor  is  not  entitled  to 
such  lien.  The  owner  cannot  be  said 
to  have  given  his  "consent"  to  the 
furnishing  of  labor  or  material  by  a 
sub-contractor,  and  the  contractor  has 
no  authority  from  the  owner,  nor  is  he 
acting  for  the  owner,  in  making  con- 
tracts with  workmen  and  others. 

"Consent,"  within  the  meaning  of 
the  statute,  implies  something  more 
than  acquiescence.  It  implies  an 
agreement  to  that  which  could  not 
exist  without  such  consent.  Geddes 
V.  Bowden,  19  S-  C.  1 T  Gray  v.  Walker, 
16  S.  C.143,  147;  Murray  w. Earle,  13 
S.  C.  87,  89. 
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repair  of  any  building  or  structure  upon  any  real  estate,  by  vir- 
tue of  an  agreement  with,  or  by  consent  of,  the  owner  of  such 
building  or  structure,  or  any  person  having  authority  from,  or 
rightfully  acting  for,  such  owner,  in  procuring  or  furnishing 
such  labor  or  materials,  shall  have  a  lien  upon  such  property 
building  or  structure,  and  upon  the  interest  of  the  "''^«'^^*- 
owner  thereof  in  the  lot  of  land  upon  which  the  same  is  situated, 
to  secure  the  payment  of  the  debt  so  due  to  him,  and  the  costs 
which  may  arise  in  enforcing  such  lien  under  this  statute,  except 
as  is  provided  in  the  following  sections. 

Such  lien  for  materials  furnished  shall  not  attach,  unless  the 
person   furnishing   the   same,   before   so    doing,    gives 
notice  to  the  owner  of  the  property  to  be  affected  by   materials 
the  lien,  if  such  owner  is  not  the  purchaser,  that  he   upon 
intends  to  claim  such  lien.  ""  "'^' 

Such  lien  shall  not  avail  or  be  of  force  against  any  mortgage 
actually  existing  and  duly  recorded  prior  to  the  date      . 
of  the  contract  under  which  the  lien  is  claimed.^ 

The  owner  of  such  building  or  structure  in  process  of  erection, 
or  being  altered  or  repaired,  other  than  the  party  by 
whom,  or  in  whose  behalf,  a  contract  for  labor  or  ma-   maypre- 
terials  has  been  made,  may  prevent  the  attaching  of 
any  lien  for  labor  thereon  not  at  the  time  performed,  or  mate- 
rials not  then  furnished,  by  giving  notice  in  writing  to  the  per- 
son performing  or  furnishing  such  labor,  or  furnishing  such  ma- 
terials, that  he  will  not  be  responsible  therefor. 

Such  lien  is  dissolved  unless  the  person  desiring  to  avail  him- 
self of  it,  within  ninety  days  after  he  ceases  to  labor,  or  Account  to 
to  furnish  labor  or  materials,  files  in  the  office  of  the  ^^  *'«<^' 
clerk  of  the  court  of  common  pleas  a  statement  of  a  just  and 
true  account  of  the  amount  due  him,  with  a  description  of  the 
property. 

Suit  to  enforce  the  lien  must  be  commenced  within  six  months 
after  the  claimant  ceases   to  labor   or   furnish   mate- 
rials."' 

A  prior  attaching  creditor  is  preferred. 

1  Devereux  v.  Taft,  20  S.  C.  555.  by  service  of  summons  and  petition, 
See  Watson  U.Columbia  Bridge  Co.  13  or  by  filing  a  petition,  and  obtaining 
S.  C.  433,  as  to  priority  of  lien  to  pledge  from  the  court  an  order  of  notice, 
of  the  shares  of  a  bridge  company.  Oliver  v.  Fowler,  22  S.  C.  534;  John- 

^  The    proceeding  may  be   either    son  v.  Frazee,  20  S.  C.  500.    The  ac- 
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1225.   Tennessee.!  —  There  shall  be  a  lien  upon  any  lot  of 
ground  or  tract  of  land  upon  which  a  house  has  been 

Who  en-  i        j.    j    i.    -i  - 

titled  to  constructed,  built,  or  repaired,  or  fixtures  or  machinery 
furnished  or  erected,  or  improvements  made,  by  special 
contract  with  the  owner  or  his  agent,^  in  favor  of  the  mechanic 
or  undertaker,  founder  or  machinist,  who  does  the  work,  or  any 
part  of  the  work,  or  furnishes  the  materials,  or  any  part  of  the 
materials,  or  puts  thereon  any  fixtures,  machinery,  or  material, 
either  of  wood  or  metal. 

If  the  contract  be  made  with  the  mortgagor,  and  the  mort- 
Priorit  S^gse  has  written  notice  of  the  same  before  the  work 
is  begun  or  materials  furnished,  and  consents  thereto, 
the  lien  shall  have  priority  over  the  mortgage ;  and  if  he  fail  to 
object  within  ten  days  after  receipt  of  the  notice,  his  consent 
shall  be  implied.^ 

The  lien  shall  include  the  building,  fixture,  or  improvement, 
Property  ^^  ^^^^  ^^  *^®  ^^^  °^  land,  and  continue  for  one  year 
covered.  after  the  work  is  finished  or  materials  are  furnished, 
and  until  the  decision  of  any  suit  that  may  be  brought  within 
that  time  for  the  debt  due  said  mechanic  or  undertaker,  and 
bind  the  lot  or  land,  although  the  owner  may  convey  or  other- 
wise dispose  of  the  same. 

Every  journeyman,  or  other  person  employed  by  such  me- 
Notice  to  chanic,  founder,  or  machinist  to  work  on  the  buildings, 
owner.  .  fixture,  machinery,  or  improvement,  or  to  furnish  ma- 
terials for  the  same,  shall  have  this  lien  for  his  work  or  mate- 
rials :  provided  that,  within  thirty  days  after  the  building  is 
completed,  or  the  contract  shall  expire  or  be  discharged,  he  shall 
notify,  in  writing,  the  owner  or  his  agent  that  the  lien  is 
claimed ;  and  the  lien  continues  for  ninety  days  from  the  date 
of  such  notice,  and  has  precedence  over  all  other  liens  for  such 
time.  A  statement  of  the  amount  due  for  such  work,  labor,  or 
materials  shall  be  filed  with  the  county  register  for  registration. 

tion  is  commenced  when  the  petition  employment  and  undertaking  to  do 

is  filed.   OliTer  v.  Fowler,  22  S.  C.  534.  the  work.     Alley  v.  Lanier,  1  Cold. 

There  can  be  no  personal  judgment  540;  McLeod  v.  Capell,  7  Bax.  196, 

for  a  deficiency.    Johnson  v.  Frazee,  198;  O'Malley  v.  Coughlin,  3  Tenn. 

20  S.  C.  500.  '  Ch.  431. 

1  Code  1884,  §§  2739-2750,  4286;  «  The   same  rule  applies  where  a 

Amended,   Acts  1887,  ch.  85;   Acts  vendor's  lien  is  reserved  in  the  deed. 

1885,  ch.  8.  Code,  §  2743. 

^  By  special  contract  is  meant  an 
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Such  claims  shall  in  no  case  exceed  the  amount  agreed  to  be 
paid  by  the  owner  or  proprietor  in  his  original  contract. 

The  lien  shall  be  enforced  by  attachment,  either  in  law  or 
equity,  or  by  judgment  and  execution  at  law,  to  be  jj^^gn. 
levied  upon  the  property  on  which  the  lien  is.-'  forced. 

This  lien  does  not  operate  in  favor  of  any  person  to  whom  the 
debt  is  transferred  without  notice  of  the  lien;   but  a  Assign- 
journeyman's  lien  is  not  lost  when  the  contractor  has  ™*'^'- 
transferred  the  debt  due  him. 

1226.   Texas.^  —  Any  person  or  firm,  lumber  dealer,  artisan, 
or  mechanic,  who  may  labor  or  furnish  material,  ma- 
chinery,  fixtures,  or  tools  to  erect  any  house  or  im-   titled  to 
provement,  or  to  repair  any  building  or  improvement, 
or  to  repair  any  building  or  improvement  whatever,  under  or  by 
virtue  of  any  contract  with  the  owner  or  proprietor  thereof,  or 
his  agent,  trustee,   contractor  or   contractors,   upon  complying 
with  the  provisions  of  this  act,  shall  have  a  lien  on  property 
such   house,   building,   fixture,   or   improvements,    and   sobered, 
shall  also  have  a  lien  on  the  lot  or  lots  of  land  necessarily  con- 
nected  therewith,  to   secure   payment  for  labor  done,  lumber, 
material,  machinery,  or  fixtures  and  tools  furnished  for  construc- 
tion or  repairs. 

In  order  to  fix  and  secure  the  lien  herein  provided  for,  it  shall 
be  the  duty  of  every  original  contractor,  within  four 
months,  and  every  journeyman,  day  laborer,  or  other   to  file  con- 
person  seeking  to  obtain  the  benefit  of  the  provisions 
of  this  article,  within  thirty  days,  after  the  indebtedness  shall 
have  accrued,  to  file  his  or  their  contract^  in  the  office  of  the 

1  Burr    V.    Graves,    4    Lea,    552;  tue  o£  which  the  labor  was  done  or 
McLeod  V.  Capell,  7  Bax.  196.  the  materials  furnished;  not  any  sub- 

2  R.    S.     1879,    arts.     3164-3179;  sequent  contract.     Lyon  t,.   Ozee,  66 
Laws  1885,  ch.  66.  Tex.   95;    Keese  v.   Corlew,  supra; 

'  A  promissory  note  executed  after  Tinsley  v.  Boykin,  46  Tex.  592.  , 

the  performance  of  the  work  for  which        Under  this  provision,   a    contract 

a  lien  is  claimed,  stating  that  the  con-  signed  by  the  owner  of  the  property 

sideration  was  for  work  and  materials  after  the  work  is  finished,  giving  a 

furnished  on  a  certain  house,  does  not  lien  for  labor  performed  of  a  charac- 

show  such  facts  as  were  necessary  to  ter  such  as  would  entitle  the  laborer 

fix  a  mechanic's  lien  under  this  pro-  to  a  lien,  may  be  recorded,  and  will 

vision.    Keese  w.  Corlew,  60  Tex.  70;  secure  the  lien.     The  fact  that  the 

Taylor  v.  Huck,  65  Tex.  238.     The  contract  postpones  the  payment  of  the 

contract  to  be  recorded  is  that  by  vir-  debt  to  a  future  day,  does  not  impair 
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county  clerk  of  the  county  in  which  such  property  is  situated, 
and  cause  the  same  to  be  recotded  in  a  book  to  be  kept  by  the 
others  to  <^°"^ty  <5lerk  for  that  purpose  proti^ed ;  i  but  if  such 
TOuntt  joTirheyman,  day  laborer,  or  other  person  haye  no  writ- 
ten contract,  it.  shall  be  sufficient  for  them  to  file  an 
itemized  account  of  their  claim,  supported  by  affidavit  showing 
that  the  account  is  just  and  correct,  and  that  all  just  and  lawful 
offsets,  payments,  and  credits  have  been  allowed.^  If  there  be 
If  no  con-  no  written  contract,  it  is  the  duty  of  the  person  seeking 
comit  to'be  *«  obtain  the  lien  to  file  such  sworn  account  of  the  de- 
*'"^-  mand,  to  be  recorded  as  provided  for  in  case  of  written 

contracts.* 

Both  the  contracts  and  accounts,  when  filed   and  recorded, 

Descrip-       '""®*  ^^  accompanied  by  a  description  of  the  lands, 

tioftof         lots,  houses,  and  improvements  made,  against  which 

the  lien  is  claimed.     The  lien,  if  against  land  in  the 

country,  extends  to  and  includes  fifty  acres  upon  which  the  im- 

How  much   P'''o^®™^^ts  are  situated.     In  a  city  or  town  it  includes 

land  cov-     such  lot  or  lots  upon  which  the  houses  or  improvements 

are  situated. 

The  lien  attaches  to  the  buildings,  erections,  or  improvements 

„  .   .  for  which  they  were  furnished,  or  the  work  was  done, 

Priority  as    .  •'  .         ,.  .  , 

to  build-      in   preference   to  any   prior   hen   or  incumbrance,  or 
mortgage  upon  the  land,  upon  which  said  buildings, 

or  affect  the  lien.    Neither  is  it  nee-  contract  need  not  be  authenticated  be- 

essary  to  register  the  contract  before  fore  recording.    Pope  ti.  Graham,  44 

the  debt  is  due.    Mundine  «.  Berwin,  Tex.  196. 

62  Tex.  341.  '^  The  verbal  contract  need  not  be 

A  provision  for  recording  a  written  set  out  with  the  bill  of  particulars.    It 

contract,  out  of  which  a  mechanic's  is  sufficient  to  state  that  the  work  was 

lien  arises,  applies  to  an  instrument  done  at  the  request,  and  with  the  ap- 

signed  by  the  mechanic,  and  not  by  proval,  of  the  owner.     Pool  v.  Wede- 

the  owner,  though  accepted  by  him.  meyer,  56  Tex.  287. 

Martin  v.  Roberts,  57  Tex.  564.  '  Failure  to  record  the  bill  of  par- 

*  The  book  need  not  be  kept  exclu-  ticulars  is  a  fatal  non-compliance  with 

sively  for  that  purpose.      Quinn  v.  the  statute.    Lyon  v.  Ozee,  66  Tex. 

Logan,  67  Tex.  600,  4  S.  W.  Rep.  95;    Pool  v.  Sanford,  52  Tex.  621; 

247.  Sens  v.  Trentune,  54  Tex.  218. 

A  contract  is  in  writing  when  all  The  lien  is  not  binding  upon  a  bond 
its  terms  are  in  writing,  though  it  is  Jide  purchaser  for  value  without  no- 
signed  by  one  of  the  parties  only,  tice,  although  the  property  is  pur- 
Martin  17.  Roberts,  supra.  A  bond  so  chased  witliin  the  time  limited  for 
executed  is  a  written  contract,  which,  filing  the  lien.  Odnm  v.  Loomis,  1 
if  duly  recorded,  fixes  the  lien.  Mar-  Tex.  App.  Civ.  Cas.  §  524. 
tin  V.  Roberts,  supra.     The  written 
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erections,  improvements,  or  machinery  have  been  put  or  labor 
performed,  and  the  person  enforcing  the  same  may  have  such 
building,  erection,  or  improvement  sold  separately :  provided  any 
lien,  incumbrance,  or  mortgage  existing  on  the  land  or  improve- 
ments at  the  time  of  the  accrual  of  the  lien  herein  provided  for 
shall  not  be  affected  thereby.    When  the  improvements  Notice  to 
are  sold  separately,  the  purchaser  is  placed  in  posses-  "^°®'- 
sion  by  the  officer  making  the  sale,  and  he  has  the  right  to  re- 
move the  same  within  a  reasonable  time.     Every  sale 
must  be  upon  judgment  rendered  by  some  court  of 
competent  jurisdiction  foreclosing  such  lien  and  Ordering  sale.^ 

1227.   Utah   Territory.^  —  Every   person  performing  labor 

upon,  or  furnishing  materials  to  be  used  in  the  con-    „. 

.  ,         .  .,.  ..  ,.        ^^0  in- 

struction,  alteration,  or  repair  of,   any  mining   claim,    titled  to 

building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  ma- 
chinery, railroad,  wagon  road,  acqueduct  to  create  hydraulic 
power,  or  any  other  structure,   or  who  performs  labor  in  any 
mining  claira,^  has   a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished  by  each  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement,  or  his  agent,  but  the  aggregate  amount  of  such 
liens  must  not  exceed  the  amount  which  the  owner  would  be 
otherwise  liable  to  pay.*    Any  sub-contractor,  material-  Notice  to 
man,  laborer,  or  other  person  performing  labor  or  fur-   o^''^''- 
nishing  materials  for  the  contractor,  who  is  entitled  to  a  lien, 
may,  at  any  time  within  thirty  days  after  commencing  to  per- 
form the  labor  or  furnish  the  materials,  serve  upon  the  owner  or 
his  agent,  or  the  person  employing  the  contractor,  written  notice 

1  Every  person  except  the  original  Louis  E.  K.  Co.  v.  Allen,  1  Tex.  App. 

contractor  must  give  ten  days'  notice  Civ.  Cas.  §  568. 

in  writing  to  the  owner  that  he  holds  ^  Laws  1884,  p.  340,  §§  1057-1070 

a  claim,  stating  the  amount  and  from  of  Code  of  Civ.  Proced.;  Laws  1886, 

whom  the  debt  is  due;  and  the  owner  ch.  27,  §  15.                                " 

may  retain  the  amount  until  the  same  '  An  overseer  of  a  mine  is  entitled 

is  settled  and  determined  to  be  due.  to  the  benefit  of  the  lien.     CuUins  v. 

G.  L.  1885,  §  3176.  Flagstaff  Silver  Mining  Co.  2  Utah, 

The  district  court  has  jurisdiction  219;  Mining  Co.  v.  Cullins,  104  U.  S. 

to  decree  alien  on  land,  without  ref-  176. 

erence  to  the   amount  of  the  claim.  *  Liens  are  also  given  for  grading, 

Handel  w.  Elliott,  60  Tex.  145.  filling  in,  or  improving  lots,  or  the 

The  value  of  the  property  does  not  street  in  front  thereof,  in  any  town  or 

control    jurisdiction.      Texas    &    St.  city.     Laws  1884,  §  1059. 
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of  the  amount  due  him,  or  contracted  to  become  due  him,  for 
such  labor  or  materials,  and  such  sub-contractor,  material-man, 
laborer,  or  other  person  may  have  a  lien  for  such  amount ;  and 
any  person  furnishing  materials  or  performing  labor  for  the 
contractor  may,  by  like  notice  to  the  contractor,  be  subrogated 
to  the  right  of  such  sub-contractor ;  and  by  filing  notice  with  the 
county  recorder  shall  likewise  have  a  lien  for  the  amount  due 
him,  although  the  building  may  not  be  finished :  provided,  that 
he  file  notice  of  such  lien  within  the  time  hereinafter  provided 
for  filing  notices. 

The  land  upon  which  any  building,  improvement,  or  structure 
Land  sub-  ^^  constructed,  together  with  a  convenient  space  about 
ject  to  lien  tj^e  same,  or  so  much  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof,  is  also  subject  to  the  liensj 
if,  at  the  time  the  work  was  commenced  or  the  materials  for  the 
same  had  commenced  to  be  furnished,  the  land  belonged  to  the 
person  who  caused  said  building,  improvement,  or  structure  to  be 
constructed,  altered,  or  repaired ;  but  if  such  person  owned  less 
than  a  fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 

These  liens  are  preferred  to  any  lien,  mortgage,  or  other  in- 
cumbrance which  may  have  attached  subsequent  to  the 
nori  y.  ^jjjjjg  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished ;  also  to  any  lien,  mortgage,  or  other  incumbrance  of 
which  the  lien-holder  had  no  notice  and  which  was  unrecorded  at 
the  time  the  building,  improvement,  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished. 

Every  original  contractor,  within  sixty  days  after  the  corn- 
Statement  pletion  of  his  contract,  and  any  other  person  within 
of  demand.  ^}^{^^j  Jays  after  the  completion  of  any  building  or  the 
alteration  or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  must  file  for  record  with  the  county  recorder  a 
statement  of  his  demand,  after  deducting  all  just  credits,  with  the 
name  of  the  owner  and  the  contractor,  with  the  terms  of  the 
contract  and  the  description  of  the  property .^ 

1  As  to  the  time  of  filing  notice  o£  between  lien-holders,  whether  laborers 

the   lien  under  'the  statute   of  1869,  or  material-men,  as  to  the  time  within 

see  Eclipse  Manuf.  Co.  v.  Nichols,  1  which  the  lien  must  be  filed.    Eclipse 

Utah,  252.     There  is  no  distinction  Manuf.  Co.  v.  Nichols,  supra. 
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Proceedings  to  enforce  the  lien  must  be  commenced 
within  ninety  days  after  the  same  has  been  filed. 


Suit. 


1228.  Vermont.^  —  When  a  contract  or  agreement  is  made, 
whether  in  writing  or  not,  for  erecting,  repairing,  mov- 
ing,  or  altering  a  building,  or  for  furnishing  labor  or   titled  to 
materials  therefor,  the  person  proceeding  in  pursuance 
of  such  contract  or  agreement  shall  have  a  lien  to  secure  the 
payment  of  the  same  upon  such  building,  and  the  lot  of  land  on 
which  the  same  stands ;  ^  and  such  lien  shall  continue  in  force 
for  three  months  from  the  time  when  payment  becomes  due  for 
the  labor  or  materials.    But  no  lien  shall  attach  thereto   qi^^^ 
until  the  person  claiming  the  lien  files  and  causes  to  be   'i'^'^- 
recorded,  in  the  town  clerk's  office  of  the  town  where  such  real 
estate  is  situated,  a  written  memorandum,  by  him  signed,  assert- 
ing such  claim,  which  shall  charge  such  real  estate  with  such 
lien.^ 

Within  three  months  from  the  time  of  filing  such  memoran- 
dum, if  such  payment  is  due  at  the  time  of  such  filing,    . 

1      •  1  ■       1  II-  ,  •  1  Action  and 

and  withm  three  months  from  the  time  such  payment   attacii- 
becomes  due,  if  it  is  not  due  at  the  time  of  such  filing, 
such  person  may  commence  his  action  for  the  same,  and  cause 
said  real  estate  or  other  property  to  be  attached  thereon  ;  and  if 
he  obtains   judgment  in  the  suit,  the  record  of   such   juij„nient 
judgment  shall  contain  a  brief  statement  of  the  contract   recorded. 
upon  which  the  same  is  founded  ;  and  the  plaintiff  may  within 
five  months  after  the  date  of  such  judgment  cause  a  certified 
copy  of  the  record  of  such  judgment  to  be  recorded  in  the  town 

1  R.  L.  1880,  §§  1983-1987.  executed  at  the  same  time  would  af- 

^  The  lien  is  given  only  to  those  feet  them.     Prior  rights  and  ineum- 

who  contract  with  the  owner  of  the  brances  remain  prior.      Hinckley  & 

building,  or  have  a  claim  against  him  Egery  Iron  Co.  v.  James,  51  Vt.  240  ; 

for  their  labor.    It  is  not  given  to  Kennedy  v.  Gage,  33  Vt.  302. 

workmen,    employed    by  contractors,  The  lien  covers  only  such  materials 

and   between   whom   and  the   owner  furnished  as  are  attached  to  the  realty 

there    is     no    privity    of     contract,  so  as  to  be  a  part  of  it  at  the  time  the 

Greenough  v.  Nichols,  30  Vt.  768.  memorandum   is    filed.     Hinckley   & 

The  lien  attaches  and  takes  effect  Egery  Iron  Co.  v.  James,  supra. 

when  the  memorandum  is  filed  in  the  "  These  provisions  do  not  apply  to  a 

proper  office,  the  same  as  a  mortgage  water-wheel  or  steam-engine  erected 

of  that   date.    It  affects  rights  then  within  or  near  a  sawmill,  gristmill,  or 

existing,  whether  legal  or  equitable,  factory,  to  be  used  for  the  purpose  of 

to  no  greater  extent  than  a  mortgage  operating  machinery  therein, 
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clerk's  office  of  the  town  where  such  real  estate  or  other  property 
is  situated  ;  and  it  shall  be  thereupon  holden  for  the  amount  due 
upon  such  judgment,  with  the  cost  of  the  copy  of  the  record  of 
the  judgment  and  recording,  as  if  it  had  been  mortgaged  for  the 
Fore-  payment  of  the  same  from  the  time  the  copy  of  the 

like  a  contract  and  declaration  were  lodged  in  the  town  clerk's 
mortgage,  ^gj^^ .  ^^^  ^-^^  plaintiff  may  obtain  possession  and  fore- 
close the  defendant's  equity  of  redemption,  as  in  case  of  a  mort- 
gage. 

When  the  owner  of  real  estate  dies'  pending  an  action  brought 
Death  of  against  him  to  enforce  a  lien  on  such  real  estate,  the 
pending  action  shall  not  abate  by  reason  of  the  death  of  such 
»«'«»'■  owner,  but  the  executor  or  administrator  of  the  de- 
ceased shall  be  cited  in,  and  the  suit  shall  proceed  to  final  judg- 
ment against  the  representative  of  the  deceased  defendant ;  and 
such  real  estate  shall  be  holden  for  the  amount  due  upon  such 
judgment,  with  the  cost  of  the  copy  of  the  record  of  the  judg- 
ment and  recording,  as  if  it  had  been  mortgaged  for  the  payment 
of  the  same,  in  like  manner  as  if  the  deceased  defendant  were 
alive  :  provided  that  such  lien  shall  not  be  enforced  to  the  dimi- 
nution of  any  right  or  interest  given  by  law  to  the  surviving 
husband  or  wife,  as  the  case  may  be,  or  to  the  children  of  such 
deceased  person. 

1229.  Virginia.^  —  If  any  person  owning  or  having  an  in- 
Lien  under  terest  in  land  shall,  by  a  writing  signed  by  him,  con- 
contract,  tract  with  another  or  others  to  pay  him  or  them  money 
for  erecting  or  repairing  any  building,  or  the  appurtenances  of 
any  building,  on  such  land,  there  shall  be  a  lien  for  such  money 
on  the  whole  interest  of  the  said  person  in  such  land  and  the 
buildings  erected  thereon,  from  the  time  that  the  said  writing  is 
duly  admitted  to  record  in  the  county  or  corporation  wherein  the 
said  land  lies.^ 

1  Code  1873,  ch.  115,  §§  2-11;  Acts  sworn  to  by  the  claimant  in  the  inan- 
1884,  ch.  456.  ner  provided.     The    mechanic  may 

2  Two  modes  of  securing  a  lien  are  proceed  under  either  the  one  or  the 
provided  :  one  under  this  section,  by  other  of  these  modes,  according  as  the 
recording  the  written  contract,  when  contract  is  in  writing  or  not.  Shaek- 
there  is  one ;  and  the  other  under  a  leford  v.  Beck,  80  Va.  573 ;  Mer- 
subsequent  section,  by  filing  in  the  chants'  &  Mechanics'  Savings  Bank 
clerk's  office  a  true  account  of  the  v.  Dashiell,  25  Gratt.  616. 

work    done    or    material    furnished,        Under  the  first  mode  the  contract 
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All   artisans,  builders,  mechanics,  lutnber  dealers,  and  others 
performing  or  furnishing  materials  for  the  construction, 
repair,  or  improvement  of  any  building  or  other  prop-  titled  to 
erty,  shall  have  a  lien  upon  such  property,  and  so  much 
land  therewith  as  shall  be  necessary  for  the  convenient  use  and 
enjoyment  of  the  premises,  for  the  V70rk  done  and  materials  fur- 
nished.    But  where  the  claim  is  for  repairs  only,  no 
claim  shall  attach  upon  the  property  repaired,  unless 
said  repairs  were  ordered  by  the  owner  of  the  property  or  his 
agent. 

A  general  contractor^  or  a  sub-contractor  wishing  to  avail 
himself  of  the  lien  must,  the  former  within  ninety  days  Account  to 
after  the  completion  of  such  building  and  the  latter  ^^  ^'^'^' 
within  sixty  days  frotn  such  time,  file  in  the  clerk's  office  of  the 
county  or  corporation  a  true  account  of  the  work  done  or  ma- 
terials furnished  under  oath,  with  a  statement  of  the  facts  and  a 
description  of  the  property .^ 

A  sub-contractor  must  within  thirty  days  after  such  building 
is  completed,  or  the  work  otherwise  terminated,^  furnish  t,;^  ^  , 
the  owner  with  an  affidavit,  showing  a  correct  account  owner. 
of  the  amount  due  to  him  by  the  contractor  and  remaining 
unpaid,  and  the  owner  is  liable  for  such  amount  from  the  time 
he  is  furnished  with  such  affidavit.*  The  lien  of  the  general  con- 
tractor enures  to  the  benefit  of  a  sub-contractor. 

must  be  in  writing;  under  the  second  not  necessary  when  work  was  stopped 
it  may  be  verbal.  Merchants'  &  Me-  by  the  owner.  Merchants'  &  Me- 
chanics' Sav.  Bank  v.  Dashiell,  25  chanics'  Sav.  Bank  v.  Dashiell,  supra. 
Gratt.  616;  Pairo  v.  Bethell,  75  Va.  *  The  owner  is  liable  regardless  of 
825.  the   state   of    accounts    between   the 

1  The  term  "  general  contractor  "  in-  owner  and  general  contractor.  Nor- 
cludes  all  persons  furnishing  materials  folk  &  Western  R.  K.  Co.  v.  Howison, 
for  or  doing  work  upon  a  building,  81  Va.  125;  Roanoke  Land  &  Im- 
under  a  contract  made  directly  with  provement  Co.  v.  Karn,  80  Va.  589. 
the  owner.  Merchants'  &  Mechanics'  The  notice  may  be  furnished  at 
Sav.  Bank  v.  Dashiell,  supra ;  Boston  any  time  between  the  time  of  doing 
V.  Chesapeake  &  Ohio  R.  R.  Co.  76  the  labor  or  furnishing  the  materi- 
Va.  180.  als,  and  thirty  days  after  the  building 

2  See  Chap.  xxxv.  is  completed  or  work  otherwise  ter- 
The  requirement  of  an  account  nee-    minated.     The  affidavit  must  be  fur- 

essarily  implies  an  itemized  account,     nished  within  that  time.    Norfolk  & 
and  a  statement  merely  of  the  balance    Western  R.  R.  Co.  v.  Howison,  supra  ; 
due  is  not  sufficient.     Shackleford  v.     Shenandoah  Valley  R.  R.  Co.  v.  Mil- 
Beck,  80  Va.  573.  ler,  80  Va.  821. 
'  Under  a  former  statute,  notice  was 
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A  suit  in  equity  to  enforce  the  lien  must  be  brought  within 
six  months  from  the  time  the  lien  accrued,  or,  if  credit 
has  been  given,  within  six  months  from  the  time  when 

the  money  or  the  last  instalment  under  the  contract  becomes 

payable.^ 

1230.  Washington  Territory .^  —  Every  person  performing 
labor  upon,  or  furnishing  materials  to  be  used  in  the 
titled  to  construction,  alteration,  or  repair  of,  any  mining  claim, 
building,  wharf,  bridge,  ditch,  dyke,  flume,  tunnel, 
fence,  machinery,  railroad,  wagon  road,  aqueduct  to  create 
hydraulic  power,  or  any  other  structure,  or  who  performs  labor 
in  any  mine  or  mining  claim,  has  a  lien  upon  the  same  for  the 
work  or  labor  done,  or  materials  furnished,  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent ;  and  every  con- 
tractor, sub-contractor,  architect,  builder,  or  person  having  charge 
of  any  mining,  or  of  the  construction,  alteration,  or  repair,  either 
in  whole  or  in  part,  of  any  building  or  other  improvement,  as 
aforesaid,  shall  be  held  to  be  the  agent  of  the  owner  for  the  pur- 
poses of  this  statute.^ 

The  land  upon  which  any  building,  improvement,  or  structure 
Land  cov-  ^^  Constructed,  together  with  a  convenient  space  about 
e^ed.  the  same,  or  so  much  as  may  be  required  for  the  con- 

venient use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien  if,  at  the 
commencement  of  the  work,  or  of  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  person  who  caused  said 
building,  improvement,  or  structure  to  be  constructed,  altered, 

1  As  to  averments  in  suit  by  sub-  covered  by  the  lien.    Lester  v.  Pedigo, 

contractor,   see  Norfolk    &  Western  supra. 

K.  R.  Co.  V.  Howison,  81  Va.  125.  ^  Code  1881,  §§  1957-1971;  G.  L. 

The  proceeding  may  be  by  motion  1877,  p.  219.     The  act  of  1877  was 

without  formal  pleadings,  and  a  party  a  substitute  for  the  act  of  1873.    A 

has   no   absolute  right  to  a  trial  by  lien   arising  under  the   act  of   1873 

jury  of  an  issue  found  in  such  motion,  was,  after  the  passing  of  the  act  of 

Pairo  V.  Bethell,  76  Va.  825.     As  to  1877,  to  be  pursued  under  the  latter 

regularity  of  proceedings  by  motion,  act.     Seattle  &  Walla  Walla  R.  R. 

see  Lester  v.  Pedigo  (Va.),  4  S.  East.  Co.  v.  Ah  Kow,  2  Wash.  T.  36,  38. 

jjgp_  703.  "  One  who  fills  in   or  improves  a 

A  sale  for  cash  is  proper  when  the  town  lot,  or  the  street  in  front  of  it, 

amount  of  the  debt  is  but  a  small  pro-  has  a  lien  on  the  lot. 
portion  of  the  value  of  the  property 
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or  repaired ;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  subject  to 
such  lien. 

The  liens  provided  for  are  preferred  to  any  lien,  mortgage,  or 
other   incumbrance   which    may  have  attached  subse-   „ .   . 

•'  .  Priority. 

quent  to  the  time  when  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  materials  were  com- 
menced to  be  furnished;  also  to  any  lien,  mortgage,  or  other 
incumbrance  of  which  the  lien-holder  had  no  notice,  and  was 
unrecorded  at  the  time  the  building,  improvement,  or  structure 
was  commenced,  work  done,  or  the  materials  were  commenced 
to  be  furnished. 

Every  person  claiming  a  lien  must,  within  sixty  days  after  the 
completion  of  the  building,  improvement,  or  structure,  cjaimto 
or  of  the  alteration  or  repair  thereof,  or  after  he  has  ^^  ^'^'i- 
ceased  to  labor  or  to  furnish  materials,  file  with  the  county 
auditor  a  claim  stating  his  demand,  with  all  just  credits,  the 
name  of  the  owner,  and  of  the  person  by  whom  he  was  em- 
ployed, the  terms  of  the  contract,  and  a  description  of  the  prop- 
erty.i 

No  lien  is  binding  longer  than  eight  months  after  the  claim 
has  been  filed,  unless  proceedings  be  commenced  to  en-       . 
force  the  lien.     The  liens  are  enforced  under  the  same 
proceedings  as  govern  foreclosure  of  mortgages. 

1231.    West  Virginia.^  —  Every  mechanic,   builder,  artisan, 
workman,  laborer,  or  other  person  who  shall  do  or  per-   „„ 

^  .  ^  .         Who  en- 

form  any  work  or  labor  upon,  or  furnish  any  material   titled  to 

in  the  erection  or  construction  of,  a  house  or  other 
building  or  land,  or  in  altering  or  repairing  any  house  or  other 
building  or  its  appurtenances,  by  virtue  of  any  contract  with  the 
owner  thereof  or  his  agents  ;  or  any  person  who,  in  pursuance  of 
an  agreement  with  any  such  contractor,  shall,  in  conformity 
with  the  terms  of  the  contract  with  such  owner  or  agents,  do  or 
perform  any  labor  or  work,  or  furnish  any  material,  in  the  erec- 
tion or  construction  of  a  house  or  other  building  in  this  State,  — 
shall  have  a  lien  for  the  value  of  such  labor  and  mate-   ^.   .^ 

Limita- 

rial  upon  such  house  or  other  building  and  its  appur-   tion  of 
tenances,  and   also  upon  the  lot  of  land  upon  which 

1  See  Chap.  xxxv.  =  Code  1887,  ch.  75. 
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the  same  is  situated.  But  the  aggregate  of  all  liens  authorized 
to  be  created  for  labor  performed  and  material  furnished  in  build- 
ing, altering,  or  repairing  a  house  or  other  building  and  its  ap- 
purtenances, shall  not  exceed  the  price  stipulated  in  the  contract 
with  such  owner  to  be  paid  therefor.  And  such  owner  shall  not 
be  obliged  to  pay  for  or  on  account  of  such  house,  building,  or 
appurtenances,  any  greater  sum  or  amount  than  the  price  so 
stipulated  and  agreed  to  be  paid  therefor  in  and  by  such  con- 
tract. 

And  such  lien  shall  have   priority  over  any  lien  created  by 
„  .  .^         deed  or  otherwise  on  such  house  or  other  building  and 

Priority.  ° 

appurtenances,  and  the  lots  on  which  the  same  are 
erected  subsequently  to  the  time  when  such  labor  shall  have 
been  performed  and  material  furnished.^  But  there  shall  be  no 
priority  of  liens  as  between  the  parties  claiming  under  the  pro- 
visions of  this  section. 

Such  lien  shall  be  discharged  unless  the  person  desiring  to 
Account  to  ^"^^il  himself  thereof,  within  sixty  days  from  the  time 
be  filed.  ^e  ceases  to  labor  on  or  furnish  material  for  such^build- 
ing  and  appurtenances,  file  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  house  or  other  building  is  situated  a 
just  and  true  account  of  the  amount  due  him  after  allowing  all 
credits,  together  with  a  description  of  the  property  intended  to 
be  covered  by  the  lien,  sufficiently  accurate  for  identification, 
with  the  name  of  the  owner  or  owners  of  the  property,  if  known, 
which  account  shall  be  sworn  to  by  the  person  claiming  the  lien, 
or  some  person  in  his  behalf.^ 

No  person  employed  to  do  work  or  furnish  materials  for  the 
Notice  to  construction  of  any  such  house  or  building,  or  any  part 
owner.  thereof,  by  another  who  may  have  contracted  with 
the  owner  thereof,  to  construct  or  erect  the  same,  or  any  part 
thereof,  shall  have  any  lien  on  such  house  or  building,  unless 
such  person  shall,  within  thirty  days  after  the  term  of  his  em- 
ployment has  expired,  or  after  the  delivery  of  materials  fur- 
nished, give  notice  in  writing  to  the  owner  of  such  house  or 
building  of  the  amount  of  his  demand,  and  that  he  claims  the 
benefit  of  the  lien.^ 

1  The  lien  attaches  from  the  time  ^  Mayes  v.  Kuffners,  8  W.  Va.  384; 

the  labor  is  commenced,  or  the  mate-  Stout  v.  Golden,  9  W.  Va.  231. 

rial  began  to  be  furnished.     Charles-  '  Although  such    notice  be  given 

ton  Lumber  &  Manuf.  Co.  v.  Brock-  within    the    time    specified,  no    lien 

myer,  18  W.  Va.  586.  arises  if  the  owner  has  already  paid 
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The  aggregate  of  the  liena  in  favor  of  all  such  persons  shall 
not  exceed  the  amount  due  to  the  person  employing  them  from 
the  owner,  at  the  time  such  notice  is  given,  except  as  to  such  as 
may,  before  doing  the  work  or  furnishing  any  materials,  have 
given  the  owner  notice  in  writing  that,  if  they  are  not  paid  by 
the  person  employing  them,  they  will  look  to  the  owner  for  pay- 
ment. 

When  the  owner  fails  to  perform  his  part  of  the  contract,  and 
by  reason  thereof  the  other  party,  without  his  own  de-  p^j^^jj  j 
fault,  is  prevented  from  completely  performing  his  part,  owner. 
he  shall  be  entitled  to  a  reasonable  compensation  for  as  much  as 
he  has  performed,  in  proportion  to  the  price  stipulated  for  the 
whole. 

The  lien  is  enforced  by  bill  in  chancery.     Unless  a  suit  to 

enforce  a  lien  is  commenced  within  six  months  after  „  . 

Suit. 

the  person  desiring  to  avail  himself  thereof  shall  have 

filed  his  account  in  the  clerk's  oiEce,  as  hereinbefore  provided, 

such  lien  shall  be  discharged.^ 

If  the  lien  is  established,  a  decree  of  sale  is  made,  and  the 
court  may,  in  addition,  give  a  personal  decree. 

1232.   Wisconsin.^  —  Every  person  who,  a#  principal  con- 
tractor, performs  any  work  or  labor,  or  furnishes  any 
materials,  in  or  about  the   erection,  construction,  re-  principal 

...  1      j^  1       IT        1  contractor. 

pairs,  protection,  or  removal  oi  any  dwelling-house  or 
other  building,  or  of  any  machinery  erected  or  constructe  sdo  as 
to  be  or  become  a  part  of  the  freehold  upon  which  it  is  situ- 
ated, or  of  any  bridge,  or  in  the  filling  up  of  any  water-lot,  or 
the  construction  thereon  of  any  wharf  or  permanent  erection,  or 
in  the  dredging  of  the  channel  in  front  of  such  water-lot,  or  in 
digging  or  constructing  any  well  or  fountain    or  cistern,  or  in 
building  or  repairing  any  fence  upon  land,  or  doing  manual 
labor  thereon,  shall  have  a  lien  thereupon,  and  upon  the  interests 
of  the  owner  of  such  improvements  in  and  to  the  land  property 
upon  which  the  same  is  situated,  or  of  the  person  cans-  covered. 
ing  such  manual  labor  to  be  done,  and  upon  the  water-lot  so 

the  contractor  in  full  for  the  erection  '  R.   S.  1878,   §§   3314-3318,   and 

of  the  building.     McKnight  v.  Wash-  Supp.  1883,  ch.  143. 

ington,  8  W.  Va.  666;  Stout  v.  Gol-  For  proceedings  to  enforce  lien,  see 

den,  9  W.  Va.  231.  §§   3319-3328,    q,nd  Supp.   1883,   ch. 

1  Phillips  V.  Roberts,   26  W.    Va.  143. 

3. 
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filled,  or  in  front  of  which  such  dredging  is  done,  not  exceeding 
forty  acres,  or,  if  within  the  limits  of  an  incorporated  city  or 
village,  upon  the  piece  or  parcel  of  land  used  or  designed  for  use 
in  connection  with  such  improvement,  or  upon  such  water-lot  or 
land  on  which  such  manual  labor  is  done,  not  exceeding  one 
Priorit  acre.^  Such  lien  shall  be  prior  to  any  other  lien  which 
originates  subsequent  to  the  commencement  of  such 
construction,  repairs,  removal,  or  work  aforesaid,  of  or  upon  such 
improveipent.2  In  case  any  person  shall  order  or  contract  for 
j^.  ^  the  purchase  of  any  machinery,  such  person  not  having 

machin-       an  interest  in  the  premises  sufficient  for  a  lien,  the  per- 
son furnishing  such  machinery  shall  have  a  lien  upon 
such  machinery,  and  shall  have  the  right  to  remove  the  same 
from  the  building  or  premises  in  case  of  default. 

Every  person  who,  as  sub-contractor,  performs  any  work  or 
y.  ,  labor  for,  or  furnishes  any  materials  to,  a  principal 
sub-con-  contractor,  is  entitled  to  the  lien,  if,  within  thirty  days 
after  performing  such  work  or  labor,  or  furnishing  such 
materials,  he  shall  give  notice  in  writing  to  the  owner,  or  his 
agent,  of  the  property  to  be  affected  by  such  lien,  setting  forth 
that  he  h^s  been  employed  by  such  principal  contractor  to 
furnish,  and  has  furnished,  such  work,  labor,  or  materials,  with 
a  statement  of  the  labor  or  materials  furnished,  and  the  amount 
due  therefor,  and  that  he  claims  the  lien  ;  ^  but  the  claim  of 
such  sub-contractor  shall  not  constitute  such  lien  except  so  far 
as  such  owner  shall,  at  the  time  of  giving  such  notice,  be,  or 
shall  thereafter  become,  indebted  to  such  principal  contractor 
for  work  done,  or  materials  furnished,  under  the  principal  con- 
tract; nor  shall  this  provision  give  any  lien  to  any  sub -con- 
tractor of  a  sub-contractor.*      In   no  case  shall  the  owner  be 

1  Hill  V.  La  Crosse  &  Milw.  E.  R.  giving  of  the  notice,  but  includes  the 
Co.  11  Wis.  214.  whole  of  his  claim  for  labor  or  ma- 

2  The  lien  attaches  as  of  the  time  teiials.     Dorestan  v.  Krieg,  66  Wis. 
of  the  commencement  of  the  building  604. 

or  other  improvement,  and  has  pre-  *  No  one  but  the  contractor  or  his 

cedence  over  all  liens  attaching  sub-  immediate  sub-contractor  is  entitled 

sequently.     In  re  Hoyt,  3  Biss.  436;  to   the  lien.     Kirby  v.  McGarry,   16 

Kees  u.  Ludington,  13  Wis.  276;  Jes-  Wis.    68;   Harbeok  v.  Southwell,    18 

sup  u.  Stone,  lb.  466.  Wis.  418. 

s  The  lien  of  the  sub-contractor  is  'i'hree  joint  contractors  who  have 
not  restricted  to  the  amount  due  for  agreed  to  divide  the  work  and  pro- 
work  done  and   materials  furnished  ceeils  are  still  deemed  principal  con- 
within  the  thirty  days  preceding  the  tractors,   and  persons  performing  la- 
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compelled  to  pay  a  greater  sum  than  the  price  or  sum  stipulated 
in  the  original  contract,  unless  it  shall  appear  that  the  owner 
and  contractor  fraudulently,  and  for  the  purpose  of  defrauding 
sub-contractors,  fixed  an  unreasonably  low  price  in  their  original 
contract. 

No  lien  hereby  given  shall  exist,  and  no  action  to  enforce  the 
same  shall  be   maintained,   unless   within  six  months    „  . 

Suit. 

from  the  date  of  the  last  charge  for  performing  such 
work,  or  of  the  furnishing  of  such  materials,^  a  claim  for  such 
lien  shall  be  filed  in  the  office  of  the  clerk  of  the  circuit  court  of 
the  county  in  which  the  lands  affected  thereby  lie,  nor  unless 
such  action  be  brought  within  one  year  from  such  date,  unless, 
within  thirty  days  next  preceding  the  expiration  of  one  year, 
the  person  filing  the  lien  shall  make,  and  annex  to  the  instru- 
ment on  file,  an  affidavit  setting  forth  the  interest  which  he  has 
by  virtue  of  such  lien  in  the  property  therein  mentioned.  The 
effect  of  such  aflidavit  shall  not  continue  beyond  one  year  from 
the  time  when  such  lien  would  otherwise  cease  to  be  valid  as 
against  subsequent  purchasers,  liens,  or  mortgages  in  good  faith. 

1233.    Wyoming  Territory.^ — Any  person   who  shall  per- 
form any  labor,  or  furnish  any  material  or  machinery,    ^, 

•'         .  _  ''  •"    Who  en- 

for  the  erection,  repair,  or  removal  of  any  house,  mill,  titled  to 
manufactory,  or  other  building  or  appurtenance,  by 
virtue  of  a  contract  or  agreement,  express  or  implied,  with  the 
owner  thereof  or  his  agent,  shall  have  a  lien  to  secure  the  pay- 
ment of  the  same  upon  such  house,  mill,  manufactory,  or  other 
building  or  appurtenance,*  and  the  lot  of  land  upon  which  the 
same  shall  stand. 

bor   or  furnishing   material   to   them  sues  of  fact  may  also  be  tried  by  a. 

may  enforce  alien.  Harbeck  u.  South-  jury  on  the  demand  of  either  party, 

well,  18  Wis.  418.  whose  verdict  is  conclusive.     Druse  r. 

1  Spruhen  v.  Stout,  52  Wis.  517.  Horter,  57  Wis.  644.     Under  an  ear- 

A   suit   to   foreclose   a  mechanic's  lier  statute,    the   proceeding   was   an 

lien   is  an  equitable  suit.     Wilier  v.  action  at  law.     Marsh  v.  Fraser,    27 

Bergenthal,  .'50   Wis.  474;    7   N.   W.  Wis.  596. 

Rep.    352;    Spruhen  u.  Stout,  supra.  As  to  costs  and  attorney's  fee,  see 

And  the  court  may,  on  its  own  mo-  Allia  v.  Meadow  Spring  Distilling  Co. 

tion,  submit  any  question  of  fact  to  (Wis.)  30  N.  W.  Rep.  300. 

a  jury,    whose    verdict    is    advisory  ^  ^_   g.  1887,  §§    1507-1512.     For 

merely,    and    may    be     disregarded,  law  applicable  to  Laramie  County,  see 

Huse  17.  Washburn,  59  Wis.  414.     Is-  §§1517-1540. 
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Every  mechanic  or  other  person  doing  or  performing  any 
Notice  to  ^ork,  or  furnishing  any  material  as  aforesaid,  under  a 
owner.  contract  or  agreement,  express  or  implied,  as  journey- 
man, laborer,  sub-contractor,  or  otherwise,  may  deliver  to  the 
owner  of  such  building  or  his  agent  an  attested  account  of  the 
amount  and  value  of  the  work  and  labor  thus  performed,  or  the 
materials  thus  furnished  and  remaining  unpaid ;  and  thereupon 
such  owner  or  his  agent  shall  retain  the  amount  out  of  his  sub- 
sequent payments  to  the  contractor.  It  shall  be  the  duty  of 
such  owner  or  agent  to  furnish  his  contractor  with  a  copy  of 
such  papers,  so  that,  if  there  be  any  disagreement  between  such 
contractor  and  his  creditors,  they  may,  by  amicable  adjustment, 
or  by  arbitration,  ascertain  the  true  sum  due ;  and  if  the  con- 
tractor shall  not,  within  ten  days  after  the  receipt  of  such 
papers,  give  the  owner  or  his  agent  written  notice  that  he 
intends  to  dispute  the  claim,  or  if,  in  ten  days  after  giving 
notice,  he  shall  refuse  or  neglect  to  have  the  matter  adjusted 
as  aforesaid,  he  shall  be  considered  as  assenting  to  the  demand, 
and  the  owner  or  his  agent  shall  be  justified  in  paying  the  same 
when  it  becomes  due.  The  amount  which  may  be  due  from 
any  contractor  to  his  creditor  may  be  recovered  from  said  owner 
by  the  creditor  of  said  contractor,  in  an  action  at  law,  to  the 
extent  in  value  of  any  balance  due  by  the  owner  to  his  con- 
tractor, under  the  contract  with  him  at  the  time  of^  the  notice 
first  given  as  aforesaid,  or  subsequently  accruing  to  such  con- 
tractor under  the  same. 

Any  person  entitled  to  a  lien  shall  make  an  account  in  writ- 
Account  to  ^"§  °^  *^®  items  of  labor,  skill,  machinery,  and  material 
be  filed.  furnished,  or  either  of  them,  as  the  case  may  be,  and 
after  making  oath  thereto  shall,  within  ninety  days  from  the 
time  of  completing  such  labor  and  skill,  or  furnishing  the  last 
item  of  such  machinery  and  material,  file  the  same  in  the  office 
of  the  register  of  deeds  of  the  county  in  which  the  building  may 
be  situated,  for  which  such  labor,  skill,  machinery,  or  material 
shall  have  been  furnished,  and  shall  also  file,  at  the  same  time, 
a  correct  description  of  the  property  to  be  charged  with  said 
lien,  which  account  and  description  of  said  property,  so  made 
and  filed,  shall  be  recorded  in  a  separate  book  to  be  provided 
for  that  purpose,  and  shall,  from  the  time  of  the  completion  of 
the  work  or  furnishing  the  material,  and  for  one  year  thereafter, 
operate  as  a  lien  on  the  several  descriptions  of  structures  and 
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buildings,  and  lots  or  parcels  of  land  on  which  they  stand. 
When  any  labor  has  been  done,  or  materials  furnished,  as  pro- 
vided, on  a  written  contract,  the  same,  or  a  copy  thereof,  shall 
be  filed  with  the  account  herein  required  to  be  filed. 

Every  person  holding  such  lien  may  proceed  to  obtain  judg- 
ment for  the  amount  of  his  account  thereon  by  civil  g^;,.  ^^^ 
action ;  and  when  any  suit  or  suits  shall  be  commenced  Judgment. 
on  such  accounts  within  the  time  of  such  lien,  the  lien  shall  con- 
tinue until  such  suit  or  suits  be  finally  determined  and  satisfied. 
All  persons  claiming  liens  upon  the  property  sought  to  be  at 
f ected  shall  be  made  parties  to  such  action  or  proceeding ;  and 
the  rights  of  all  parties  to  such  action  shall  be  determined  by 
the  court. 
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I.  The  owner's  contract  or  consent  in 
general,  1234-1259. 
II.  Contract   or  consent  of   a  married 
woman,  1260-1271. 


III.  Contract  or  consent  of  a  lessor  or 
lessee,  1272-1282. 


I.   The  Owner's  Contract  or  Consent  in  General. 

1234.  Contract  or  consent  of  the  owner.  —  The  statutes 
generally  provide  that  the  labor  performed  or  the  materials  fur- 
nished, in  order  to  constitute  a  lien  upon  the  property  to  which 
they  are  applied,  shall  have  been  performed  or  furnished  by 
virtue  of  a  contract  with,  or  the  consent  of,  the  owner  of  the 
land,  or  of  the  improvement.^    The  agreement  or  consent  of  any 


1  Alabama:  Contract  with  the 
owner  of  the  land,  his  agent,  trustee, 
contractor,  or  sub-contractor.    §  1187. 

Arizona  Territory:  Contract  of 
the  owner  or  his  agent;  and  every 
contractor,  sub-contractor,  architect, 
builder,  or  other  persons  having 
charge  or  control,  are  deemed  agents 
of  the  owner.     §  1188. 

Arkansas  :  Contract,  express  or 
implied,  with  the  owner  or  his  agent, 
trustee,  contractor,  or  sub-contractor. 
§  1189. 

California  :  At  the  instance  of  the 
owner,  or  of  any  other  person  acting 
by  his  authority  as  contractor  or  oth- 
erwise ;  and  every  contractor,  sub- 
contractor, architect,  builder,  or  other 
person  in  charge,  shall  be  deemed  the 
agent  of  the  owner.     §  1190. 

Colorado:  Contract,  express  or  im- 
plied.    §  1191. 

Connecticut :  Agreement  with,  or 
consent  of,  the  owner  of  the  land,  or 
some  person  having  authority  from  or 
acting  for  such  owner.     §  1192. 

Dakota  Territory  :  Contract  with 
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the  owner,  his  agent,  trustee,  con- 
tractor, or  sub-contractor.     §  1193. 

Delaw^are  :  Contract,  express  or 
implied,  with  the  owner,  his  agent,  or 
contractor.     §  1194. 

District  of  Columbia :  Erected  or 
repaired  by  the  owner  or  his  agent. 
§  1195. 

Florida:  Employment  of  the  owner, 
his  agent,  contractor,  or  sub-con- 
tractor.    §  1196. 

Georgia :  When  employment  is  by 
any  other  person  than  the  owner,  lien 
attaches  only  on  notice  to  owner. 
§  1197. 

Idaho  Territory  :  Instance  of 
owner  or  his  agent.     §  1198. 

Illinois  :  Contract,  express  or  im- 
plied, or  partly  express  and  partly 
implied!     §  1199. 

Iowa :  Contract  with  the  owner, 
his  agent,  trustee,  contractor  or  sub- 
contractor.    §  1201. 

Kansas  :  Contract  with  owner,  his 
agent,  or  trustee,  or  husband  or  wife 
of  owner.     §  1202. 


THE  OWNER  S   CONTRACT   OB  CONSENT. 


r§  1234. 


person  having  authority  from,  or  rightfully  acting  for,  such  owner 
in  procuring  or  furnishing  such  labor  or  materials,  has,  by  express 
provision  in  several  states,  the  same  effect  as  the  agreement  or 
consent  of  the  owner ;  and  without  such  provision,  the  agree- 
ment or  consent  of  the  agent  would  have  the  same  effect  as  the 
agreement  or  consent  of  the  owner,  the  authority  of  the  agent 
being  proved.  In  some  states  it  is  provided  that  a  contractor, 
sub-contractor,  architect,  builder,  or  other  persons  having  charge 
or  control  of  the  construction,  alteration,  or  repair,  either  in 
whole  or  in  part,  of  any  building  or  other  improvement,  shall  be 
held  to  be  the  agent  of  ^  the  owner  for  the  purpose  of  giving  a 
lien  upon  the  property. 


Kentucky :  Contract  with,  or  writ- 
ten consent  of  owner.    §  1203. 

Iiouisiana :  Employed  by  the  owner 
or  his  agent  or  sub-contractor.   §  1204. 

Maine  :  Contract  or  consent  of 
owner.     §  1205. 

Maryland;  If  contract  not  with 
owner,  notice  must  be  given  him. 
§  1206. 

Massachusetts :  Agreement  with, 
or  consent  of  owner.     §  1207. 

Michigan :  Contract,  express  or  im- 
plied, written  or  unwritten,  with 
owner,  part  owner,  lessee,  or  between 
himself  and  any  contractor  or  sub- 
contractor.    §  1208. 

Minnesota  :  Contract  with  owner 
or  agent.     §  1209. 

Mississippi :  Contract  with  owner, 
or  his  written  consent.     §  1210. 

Missouri :  Contract  with  owner, 
his  agent,  trustee,  contractor  or  sub- 
contractor.    §  1211. 

Nebraska :  Contract,  express  or 
implied,  with  owner  or  his  agent. 
§  1213. 

Nevada :  At  instance  of  owner  or 
his  agent.     §  1214. 

New  Hampshire  :  Contract  with 
owner.    §  1215. 

Ne^v  Jersey :  Consent  of  owner  in 
writing.     §  1216. 

NeTO-  Mexico  :  At  instance  of 
owner  or  his  agent,  contractor,  sub- 
contractor, architect,  builder,  or  other 


person  having  charge,  or  with  the 
knowledge  of  the  owner.     §  1217. 

New  York :  Consent  of  owner,  his 
agent,  contractor,  sub-contractor,  or 
other  person  contracting  with  the 
owner.     §  1218. 

Ohio  :  Contract  with  owner  or  his 
agent.     §  1220. 

Oregon :  At  instance  of  owner,  his 
agent,  contractor,  sub-contractor,  archi- 
tect, builder,  or  other  person  having 
charge.     §  1221. 

Pennsylvania :  Contract  with 
owner,  his  contractor,  architect,  or 
builder.     §  1222. 

Rhode  Island :  Contract  or  re- 
quest of  owner.     §  1223. 

South  Carolina  :  Agreement  with 
or  consent  of  owner.     §  1224. 

Tennessee  :  Special  contract  with 
owner  or  his  agent.     §  1225. 

Texas :  Contract  with  owner,  his 
agent,  trustee,  or  contractor.    §  1226. 

Utah  Territory :  At  instance  of 
the  owner  or  his  agent.    §  1227. 

Washington  Territory  :  At  in- 
stance of  owner,  his  agent,  contractor, 
sub-contractor,  architect,  builder,  or 
person  having  charge.     §  1230. 

West  Virginia  :  Contract  with 
owner  or  his  agent.     §  1231. 

Wyoming  Territory  :  Contract, 
express  or  implied,  with  the  owner  or 
his  agent.     §  1233.  » 
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1235.  A  contract,  express  or  implied,  of  the  owner  of  the 
land  is  necessary  to  the  establishment  of  a  mechanic's  lien 
upon  it.  The  lien,  however,  is  created,  not  by  the  contract,  but 
by  furnishing  the  materials  or  doing  the  -work  under  the  con- 
tract. Yet  a  contract  creating  an  indebtedness  on  the  part  of 
the  person  whose  property  is  to  be  charged  with  a  lien,  must 
exist  in  the  first  place,  and  then  the  performing  of  labor  or  the 
furnishing  of  materials  under  the  contract  creates  the  lien.^ 
This  contract  may  be  either  express  or  implied.  It  may  be 
written  or  verbal.  It  need  not  specify  the  items  of  work  or 
materials  to  be  furnished :  it  is  only  requisite  that  these  be 
furnished  under  a  contract  with  the  owner,  or  in  pursuance  with 
such  a  contract.  Thus,  under  a  general  agreement  by  the  owner 
for  the  purchase  of  lumber  for  a  house,  the  lumber  dealer  may 


1  Arkansas:  Brown  v.  Morison,  5 
Ark.  217;  Galbreath  v.  Davidson,  25 
Ark.  490;  Cohn  v.  Hager,  30  Ark. 
25. 

Eliuois  :  Wendt  v.  Martin,  89  111. 
139  ;  Sutherland  v.  Ryerson,  24  111. 
517  ;  Hunter  v.  Blanchard,  18  111. 
318,  323. 

Iowa  :  Bedman  v.  Williamson,  2 
Iowa,  488;  Logan  ».  Attix,  7  Iowa, 
77 ;  Miller  v.  Hollingsworth,  33  Iowa, 
224. 

In  Maryland  the  lien  does  not  orig- 
inate in  contract  of  the  owner,  it  is 
said,  and  no  contract  need  exist.  It 
originates  in  the  doing  of  the  labor 
or  the  furnishing  the  material,  if  fol- 
lowed by  the  proper  notice  to  the 
owner,  and  claim  of  lien  filed.  So- 
dini  V.  Winter,  32  Md.  130;  Franklin 
F.  Ins.  Co.  V.  Coates,  14  Md.  285  ; 
Treusch  v.  Shryock,  51  Md.  162. 

Michigan:  Wagar  v.  Briscoe,  38 
Mich.  587;  Willard  v.  Magoon,  30 
Mich.  273. 

Minnesota:  O'Neil  v.  St.  Olafs 
School,  26  Minn.  329,  4  N.  W.  Kep. 
47;  Laird  v.  Moonan,  32  Minn.  358; 
Bohn  V.  McCarthy,  29  Minn.  23 ; 
Smith  V.  Brooks,  36  N.  W.  Rep.  346  ; 
Atkins  V.  Little,  17  Minn.  342. 

Missouri :    Planing  Mill    Co.    v. 
Brundage,  25  Mo.  App.  268 ;  Henry  v. 
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Rice,  18  lb.  497, 510 ;  Barker  v.  Berry, 

8  lb.  446 ;  Hannon  v.  Gibson,  14  lb.  33; 
Fitzgerald  v.  Thomas,  61  Mo.  499. 

New  York :  Muldoon  ».  Pitt,  54  N. 
Y.  269;  Meyers  d.  Burnett,  7  Daly, 
471 ;  Walker  v.  Paine,  2  E.  D.  Smith, 
662;  Brodericfc  v.  Poillon,  lb.  554; 
Quinn  v.  New  York,  lb.  558;  Dixon  v. 
La  Farge,  1  lb.  722  ;  Gay  v.  Brown, 
1  lb.  725  ;  Pendleburg  u.  Meade,  lb. 
728  ;  De  Ronde  v.  Olmsted,  47  How. 
Pr.  175;  Knapp  v.  Brown,  11  Abb. 
N.  S.  118;  45  N.  Y.  207;  Burbridge 
V.  Marcy,  54  How.  Pr.  446 ;  Dugan 
V.  Brophy,  55  lb.  121;  Brown  v.  Zeiss, 

9  Daly,  240;  Cornell  v.  Barney,  94 
N.  Y.  394.  Otherwise  if  the  statute 
gives  a  lien  for  work  done  with  the 
consent  or  permission  of  the  owner. 
Burkitt  V.  Harper,  79  N.  Y.  273;  Otis 
V.  Dodd,  90  N.  Y.  336. 

Tennessee :  O'Malley  v.  Coughlin, 
3  Tenn.  Ch.  431 ;  Daniel  v.  Weaver,  5 
Lea,  392. 

■Wisconsin  :  Engfer  v.  Koemer,  36 
N.  W.  Rep.  618. 

Other  States  :  Sly  v.  Pattee,  58 
N.  H.  102;  Mellor».  Valentine,  3  Colo. 
255;  Charleston  Lumber  &  Manuf. 
Co.  V.  Brockmyer,  18  W.  Va.  586; 
Tatum  V.  Cherry,  12  Oreg.  135;  Wood- 
ward V.  McLaren,  100  Ind.  586 ; 
Wooster  v.  Archer,  49  Ga.  388. 
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supply  the  lumber  as  it  is  called  for,  and  may  charge,  on  account 
in  the  usual  course  of  trade.^ 

A  sub-contractor's  or  laborer's  right  of  lien,  equally  with  the 
original  contractor's,  is  dependent  upon  a  contract  between  the 
owner  and  a  contractor,  whereby  the  owner  is  bound  for  the  work 
or  materials.^ 

The  statutes  of  a  few  states  do  not  require  that  there  shall  be 
any  contract,  express  or  implied,  on  the  part  of  the  owner ;  but 
when  the  contract  is  not  with  the  owner,  the  mechanic,  material- 
man, or  laborer  must  notify  the  owner  within  a  limited  time  of 
his  claim  of  lien.' 

1236.  It  is  immaterial  whether  the  contract  for  furnishing 
labor  or  material  be  written  or  verbal,  express  or  implied,  if  it 
be  sufficient  to  create  an  indebtedness  from  the  owner  to  the  per- 
son furnishing  the  labor  or  material  upon  its  completion.* 

Some  statutes  contemplate  a  contract  on  the  part  of  the  owner 
as  distinguished  from  his  consent ;  as  when  it  is  provided  that 
the  work  must  have  been  done  or  the  materials  furnished  under 
contract  with  or  at  the  instance  of  the  owner  of  the  land  or 
building,  or  of  his  agent,  or  with  the  direction  of  the  owner  or 
his  agent.  Under  such  provisions  there  can  be  no  lien  unless 
there  be  shown  a  contract,  express  or  implied,  with  the  owner 
for  doing  the  work  or  furnishing  the  materials.^  A  sub-con- 
tractor with  one  who  had  contracted  with  the  owner  can,  under 
such  provisions,  have  a  lien  upon  the  interest  of  the  owner  in  the 

1  Jones  V.  Swan,  21  Iowa,  181  ;  California,  §  1190;  New  Jersey,  § 
Stockwell  V.  Carpenter,  27  Iowa,  119  ;  1216;  and  Virginia,  §  1229,  the  con- 
Lamb  V.  Hanneman,  40  Iowa,  41.  tract  must  be  in  writing;  and  in  Vir- 

^  Planing  Mill  Co.  v.  Brundage,  25  ginia  it  must  be  signed  by  the  owner. 

Mo.  App.  268.  In  California  and  Virginia  it  must 

8  As     in    Maryland,     §     1206  ;  be  recorded.    In  Kentucky,  §  1203, 

Treusch  v.  Shryock,  51  Md.  162.  and  Mississippi,  §  1210,  the  owner's 

*  Great  "Western  Mfg.  Co.  v.  Hun-  contract  may  be  oral,  but  his  consent 

ter,  15  Neb.  32;  Whitford  v.  Newell,  must  be  in  writing. 
2  Allen  (Mass.),  424;  O'Keef  v.  Seip,        *  New  York:  Cornell  v.  Barney, 

17  Kans.  131;  Walkenhorst  u.  Coste,  94   N.   Y.  394;  Knapp  u.  Brown, '  45 

33  Mo.  401;  Foerder  v.  Wesner,  56  N.  Y.  207;  Muldoon  v.  Pitt,  54  N.  Y. 

Iowa,  157;  Neilson  v.  Iowa  Eastern  269;  Brown  v.   Zeiss,   9   Daly,   240; 

R.  Co.  51  Iowa,  184;  Jones  v.  Swan,  Burbridge  v.  Marcy,  54  How.  Pr.  446; 

21    Iowa,    181;   Cotes    v.   Shorey,   8  Dugan  v.  Brophy,  55  lb.  121;  Burkitt 

Iowa,   416;   Stockwell   v.   Carpenter,  v.   Harper,    79   N.  Y.   273;    Otis   v. 

27  Iowa,  119.  Dodd,  90  N.  Y.  336. 

In   several   states,  however,   as  in  ' 
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lot  or  building  for  any  amount  which  the  owner  is  liable  to  pay ;  ^ 
but  the  interest  o£  the  owner  cannot  be  subjected  to  a  lien,  unless 
he  has  contracted  for  the  building  or  improvement  for  which  the 
work  or  materials  are  furnished,  or  unless  they  have  been  fur- 
nished at  his  instance  or  request. 

1237.  A  lien  arises  under  a  contract  made  by  the  owner's 
agent.  This  would  be  so  under  the  general  rules  of  agency.^ 
In  some  states  the  statutory  provisions  affect  the  general  princi- 
ple. Thus,  under  statutes  which  give  liens  under  contracts  im- 
plied from  the  owner's  consent,  much  less  than  an  express  agency 
is  required  to  bind  the  property  by  a  lien.  Under  other  statutes 
it  is  expressly  provided  that  the  lien  may  arise  by  virtue  of  an 
agreement  with  or  by  consent  of  the  owner,  "  or  some  person 
having  authority  from  or  rightfully  acting  for  such  owner." 
Such  a  statute  applies  to  an  undisclosed  principal,  and  a  lien 
arises  under  the  contract  of  his  authorized  agent,  without  regard 
to  the  state  of  the  accounts  between  the  principal  and  agent.^ 
Thus,  if  the  agent  is  limited  to  repairs  not  exceeding  five  hun- 
dred dollars,  which  sum  he  receives  from  the  principal,  mechan- 
ics whom  he  employs  to  furnish  materials  and  perform  the  work 
are  not  limited  to  a  lien  for  that  amount  if  they  were  not  in- 
formed of  such  limitation.*  There  is  a  distinction  between  the 
power  conferred  upon  an  agent  and  instructions  given  him  rel- 
ative to  the  exercise  of  the  power.  The  limitation  of  the  ex- 
penditure under  the  power  does  not  affect  the  character  of  the 
power. 

1238.  Agent's  authority.  —  To  authorize  a  lien  there  must  be 
an  employment  by  the  owner,  or  his  authorized  agent.  Even 
under  a  statute  providing  that  a  contractor,  sub-contractor,  archi- 
tect, builder,  or  other  person  having  charge  of  the  construction,  al- 
teration, or  repair  of  a  building,  shall  be  considered  the  agent  of 
the  owner,  such  person  is  not  the  statutory  agent  of  the  owner, 

1  Heckmann  v.  Pinkney,  81  N.  Y  '  agency,  that  when  a  creditor  seeks  to 
211    216.  hold  an  undisclosed  principal  liable  he 

2  White  Lake  Lumber  Co.  u.  Kus-  must  take  the  account  between  the 
sell  (Neb.),  34  N.  W.  Rep.  104;  principal  and  his  agent  as  he  finds  it 
O'Keef  V.  Se'ip,  17  Kans.  131.  when  he  first  discovers  the  principal, 

3  Paine   u.    Tillinghast,    52    Conn,  does  not  apply. 

532.      The   principle   of    the   law   of        *  Paine  v.  Tillinghast,  supra. 
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unless  he  has  been  employed,  directly  or  indirectly,  at  the  in- 
stance of  the  owner  or  of  his  authorized  agent.^ 

To  sustain  a  lien  under  a  contract  made  by  an  agent,  the  bur- 
den is  upon  the  claimant  to  prove  the  agent's  authority.^  Such 
authority  need  not  be  express,  but  may  be  implied  from  the  acts 
of  the  owner  and  the  circumstances  of  the  case.^ 

The  statements  or  even  the  testimony  of  the  agent  himself  are 
very  far  from  being  sufficient  to  prove  his  agency.* 

1239.  There  can  be  no  mechanic's  lien  upon  the  land  of  a 
minor,  for  he  can  make  no  contract  which  is  binding  upon  him- 
self or  his  property.  The  lien  is  incident  only  to  a  legal  liability 
to  pay  a  debt.^  It  is  immaterial  that  the  minor  represented  him- 
self to  be  of  age.^  Even  if  there  be  a  contract  for  erecting 
buildings  upon  a  minor's  property  with  his  guardian,  no  lien  is 
conferred  if  the  guardian  had  no  authority  in  law  to  make  the 
contract.^ 

Of  course  a  minor  may  ratify  a  contract  made  during  his  mi- 
nority out  of  which  liens  might  arise.  But  such  ratification  can- 
not be  implied  from  his  retaining  the  property  and  collecting 
rents  from  it.^  The  ratification  must  be  an  intentional  acknowl- 
edgment of  the  obligation  of  the  contract. 

1240.  The  owner  cannot  have  a  lien  on  his  own  building. 
One  who  builds  for  himself  upon  the  land  of  another  under  an 
arrangement,  though  verbal,  that  he  shall  purchase  the  land  at 
an  agreed  price,  can  have  no  lien  for  labor  and  materials  fur- 
nished, for  in  such  case  they  are  not  furnished  by  virtue  of  a  con- 
tract with  the  owner,  or  with  another  person  who  has  contracted 
with  the  owner.^ 

Neither  can  the  owner's  agent  include  in  a  lien  the  amount  of 
a  contract  for  labor  and  materials  made  in  the  owner's  own  name, 
which  the  agent  had  subsequently  paid.^" 

1  Gould  «.  Wise,  18  Nev.  253.  '  Guy  d.  Du  Uprey,   16   Cal.    195; 

2  Baxter  v.  Hatchings,  49  111.  116  ;  Copley  u.  O'Niel,  57  Barb.  (N.  Y.) 
Leismann  v.  Lovely,  45  Wis.  420,  422.    299. 

'  McDonnell    v.    Dodge,    10  Wis.  *  McCarty  v.  Carter,  supra. 

106.  '  Gray   v.   Carleton,    35   Me.   481; 

*  Owens  V.  Northrup,  30  Wis.  482.  Babb  v.  Reed,  5   Kawle   (Pa.),  151 ; 

5  Hall  V.  Acken,  47  N.  J.  L.  340;  Stevenson  u.  Stonehill,  5  Whart.  (Pa.) 
Johnson  v.  Parker,   27  lb.  239;  Mc-  301. 

Carty  v.  Carter,  49  111.  53.  i"  Kerby  v.  Daly,  45  N.  Y.  84. 

6  Price  V.  Jennings,  62  Ind.  111.  233 
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1241.  The  contract  must  be  a  real,  not  a  fictitious  one. 
The  contract,  by  virtue  of  which,  under  the  lien  law,  a  contrac- 
tor is  protected,  must  be  between  parties  who  in  fact,  and  not 
in  form  merely,  hold  toward  each  other  the  relation  of  contract- 
ing parties.  It  must  be  a  real,  not  a  fictitious  bargain.  There- 
fore, where  the  owner  of  land  to  protect  it  against  creditors  con- 
veyed it  to  a  third  person,  with  whom  he  at  the  same  time  exe- 
cuted a  contract  by  the  terms  of  which  the  actual  owner  agreed 
to  build  a  house  upon  the  land  and  to  furnish  all  the  material  for 
the  same  for  a  stipulated  price,  which  the  nominal  owner  agreed 
to  paj'  by  a  mortgage  for  that  amount  upon  the  land,  it  was  held 
the  contract  and  the  filing  of  it  were  a  nullity  as  against  cred- 
itors claiming  a  lien  upon  the  building.^  The  contract  in  such 
case  may  be  relied  upon  as  expressing  the  consent  in  writing  of 
the  legal  owner  to  the  erection  of  the  building. 

1242.  Under  some  statutes  to  enable  a  contractor  to  main- 
tain a  lien,  his  contract  with  the  owner  must  be  precise  and 
definite  as  to  the  amount  that  may  become  due  under  it.  The 
contract  is  sufficient  if  the  amount  due  under  it  may  be  ascer- 
tained from  the  data  given  in  it,  and  the  work  is  to  be  done 
within  a  fixed  time.  But  there  must  some  limitation  both  as 
to  the  amount  payable  under  the  contract,  and  as  to  the  time 
within  which-it  may  be  fulfilled.^  Thus  an  agreement  to  paint 
and  paper  a  house  for  a  fair  price,  not  specifying  the  number  of 
coats  of  paint  nor  the  rooms  to  be  papered,  nor  the  quality  of 
paper,  is  not  sufficiently  definite  under  the  lien  law  of  Massachu- 
setts to  create  a  lien  as  against  a  subsequent  mortgagee.^ 

A  contract  to  build  a  house  at  a  certain  price  by  the  day,  the 
contractor  employing  such  help  as  he  may  deem  necessary,  and  at 
such  prices  as  he  may  deem  reasonable  and  proper,  is  too  indefi- 
nite to  give  him,  or  the  workmen  employed  by  him,  a  lien  for 
labor  performed  under  the  contract.* 

But  a  general  employment  of  a  carpenter  at  wages  by  the  day, 
to  be  afterwards  agreed  upon,  to  work  in  getting  out  finish  for  a 

1  Young    V.  Wilson,  44  N.  J.  L.  *  Sanderson  v.  Taft,  6  Gray  (Mass.), 

157.  533;  Parker  v.   Anthony,   4  lb.  289; 

"  Wilder  v.  French,  9  Gray  (Mass.),  Wilder  v.  French,  supra ;  Myers  v. 

393;   Manchester  i>.  Searle,  121  Mass.  Buchanan,   46  Miss.   397;  Wilson  w. 

418;  Smith  u.  Coe,  29  N.  T.  666.  Sleeper,   131   Mass.   177;    Mornan  v. 

'  Manchester  v.  Searle,  supra,  Carroll,  85  Iowa,  22. 
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house,  is  a  contract  sufficiently  definite  to  be  the  foundation  for  a 
lien. 

These  decisions,  requiring  definiteness  of  contract,  are  excep- 
tional and  do  not  apply  generally. 

1243.  In  order  to  subject  the  legal  title  or  estate  to  a  lien, 
the  legal  owner  must  either  be  a  party  to  the  contract  out  of 
which  the  lien  arises,  or  such  contract  must  have  been  made 
with  his  consent,  express  or  implied.  But  the  legal  owner  can 
bind  only  his  own  interest  in  the  land ;  and  therefore,  if  he 
merely  holds  the  legal  title  without  any  beneficial  interest,  as  in 
case  the  purchase-money  has  been  wholly  paid  by  another  who  is 
in  open,  visible,  and  exclusive  possession,  a  contract  by  the  holder 
of  the  mere  legal  title  for  the  building  of  a  house  upon  the  land 
will  not  give  the  builder  a  lien  for  labor  performed  and  materials 
furnished  under  such  contract  as  against  the  equitable  title. 
To  create  a  lien  against  the  equitable  interest,  the  equitable 
owner  must  have  had  actual  or  constructive  notice  of  the  con- 
tract.^ 

A  trustee  with  power  to  build  may,  of  course,  bind  the  trust 
property  with  liens  incident  to  the  building.^  But  ordinarily  a 
trustee  cannot  make  permanent  improvements  without  authority 
for  that  purpose  conferred  in  the  instrument  creating  the  trust, 
and  without  such  authority  he  cannot  bind  the  property  by 
lien.^ 

Trustees  to  whom  land  is  conveyed  to  hold  and  pay  overt  he 
profits  to  the  cestuis  que  trust,  after  deducting  the  incidental  ex- 
penses, may  contract  debts  for  repairs  required  for  the  proper 
use  of  the  property,  for  which  liens  may  attach.  The  trustees  in 
such  case  have  power  to  preserve  the  buildings  and  prevent  their 
waste  and  destruction  ;  and  consequently  liens  may  attach  for 
the  repairs  they  direct  to  be  made.* 

A  majority  of  the  members  of  a  religious  society,  including 
its  trustees,  believing  that  the  necessary  funds  could  b6  raised  by 
voluntary  contributions,  voted  to  have  improvements  made  to  its 
church  building,  and  appointed  a  committee  to  make  a  contract 

1  Marston  v.  Stickney,  60  N.  H.  471,476;  Herbert  w.  Herbert,  57  How. 
112;  Sly  V.  Pattee,  58  N.  H.  102.  (N.  Y.)  Pr.  333. 

2  Taylor  v.  Gilsdorff,  74  111.  354.  *  Cheatham  v.  Rowland,  92  N.  C. 
'  Meyers  v.  Bennett,  7  Daly  (N.  Y.),     340 ;  Herbert  v.  Herbert,  supra. 
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for  and  superintend  the  work.  A  builder,  with  knowledge  that 
voluntary  contributions  were  relied  on  to  pay  for  the  same,  un- 
dertook to  do  the  work  for  a  certain  sum,  relying  upon  obtain- 
ing his  pay  through  the  agency  of  the  society.  No  other  ar- 
rangements were  made  for  paying  the  builder  for  his  services. 
It  was  held  that  the  builder,  having  performed  the  work,  became 
entitled  to  enforce  a  lien  upon  the  building.^ 

1244.  The  equitable  owner  cannot  make  a  contract  ■which 

* 
■will  subject  the  estate  of  the  legal  o^wner  to  a  lien.^     He  can 

subject  only  his  equitable  interest  to  a  lien  ;  and  when  his  lien  is 
enforced  by  sale,  the  sale  is  subject  to  the  rights  of  the  legal 
owner.^  Thus,  where  one  having  only  an  agreement  for  the 
purchase  of  land  to  be  paid  for  in  instalments,  and  having  pos- 
session, erected  buildings,  and  then,  being  unable  to  make  the 
payments  as  stipulated,  surrendered  the  property  to  the  owner, 
it  was  held  that  a  sale  under  a  lien  enforced  against  the  equita- 
ble owner  conveyed  no  title  to  the  land  or  the  buildings ;  and 
consequently  the  purchaser  at  such  sale  could  recover  possession 
of  houses  which  the  equitable  owner  had  erected  upon  posts,  and 
which  the  legal  owner  had,  after  the  surrender  of  the  property 
to  him,  removed  from  the  land.* 

The  title  to  land  conveyed  to  unincorporated  trustees  of  a 
religious  society,  in  trust  for  the  use  of  the  society,  is  in  the 
grantees  named  in  the  deed,  or  the  survivor  of  them.  It  does 
not  vest  in  new  trustees  who  may  be  elected  from  time  to  time. 
No  lien  can  attach  to  a  church  erected  on  such  land  under  a  con- 
tract with  such  society,  unless  the  church  is  erected  with  the 
consent  of  such  survivor ;  and  such  consent  is  not  shown  merely 
by  proof  that  he  lived  within  a  quarter  of  a  mile  of  the  site 
of  the  church,  if  he  was  upwards  of  ninety-seven  years  of 
age,  and  had  not  acted  in  the  affairs  of  the  society  for  many 
years  .^ 

1245.  A  person  merely  ha^^ring  possession  of  land  without 
title  cannot  subject  the  land  to  a  mechanic's  lien  without  the 

^  Gortemiller  v.  Rosengarn,  103  Ind.  Kep.  658  ;  Wagar  r.  Briscoe,  38  Mich. 
414.  587. 

2  Kollin  V.  Cross,  45  N.  Y.  766.  *  Wagar  v.  Briscoe,  supra. 

8  Weaver  v.  Shuler  (Pa.),  12  Atl.  =  Peabody    v.    Eastern    Methodist 

Society,  5  Allen  (Mass.),  540. 
236 


THE  owner's  contract   OB  CONSENT.  [§  1246. 

consent,  express  or  implied,  of  the  owner.^  A  contract  with  one 
in  possession,  as  a  mere  intruder  or  as  a  tenant,  does  not  create  a 
lien  as  against  the  owner  of  the  land.  Upon  a  petition  to  enforce 
a  lien  under  such  a  contract,  the  owner  of  the  land  may  come  in 
and  answer,  although  he  was  not  a  party  to  the  contract  or  to  the 
petition. 

In  general,  it  may  be  said  that  only  the  interest  of  the  con- 
tracting party  can  be  subjected  to  the  lien ;  ^  and  if  he  has  no 
interest,  there  is  nothing  to  which  the  lien  can  attach.^ 

An  insurance  company  which  reconstructs  a  building  that  has 
been  destroyed  by  fire  can  confer  no  lien  as  against  the  owner 
upon  mechanics  and  material-men  engaged  in  the  work ;  they 
must  look  wholly  to  their  contract  with  the  company  for  pay- 
ment.* 

1246.  If  by  mistake  a  building  is  erected  on  the  land  of 
a  stranger,  there  is,  of  course,  no  right  of  lien  against  him,  or 
purchasers  from  him,  nor  upon  the  land  upon  which  it  was  in- 
tended to  build.  The  owner  of  a  lot  in  a  city  contracted  for  ma- 
terials for  the  erection  of  a  dwelling-house  on  it.  By  mistake 
the  house  was  erected  on  an  adjoining  lot  which  belonged  to  a 
stranger.  The  supposed  owner  mortgaged  the  house,  and  the  lot 
on  which  the  house  was  intended  to  be  built,  to  one  who  advanced 
upon  it  more  than  the  value  of  the  land  alone.  Subsequently 
the  mortgagee  purchased  of  the  stranger  the  lot  of  land  upon 
which  the  house  was  actually  built.  The  material-man  claimed 
a  lien  on  the  house  and  the  lot  upon  which  the  house  was  in- 
tended to  be  built.  It  was  held  that  the  lien  did  not  attach  to 
the  dwelling  as  against  the  mortgagee  who  had  become  the 
owner;  and,  moreover,  that  it  did  not  attach  to  the  lot  on  which 
it  was  intended  to  erect  the  house,  because  the  statute  contem- 

1  Thaxter    v.    Williams,    14  Pick.  N.  Y.  620;  Kollin  v.  Cross,  45  N.  Y. 

(Mass.),  49;  Stevens  u.  Lincoln,    114  766;  Loonie  i;.  Hogan,  9  N.  Y.  435. 
Mass.  476;  Proctor  v.  Tows,  115  111.        2  Woodburn  u.  GifEord,  66  111.  285; 

138;  Baxter  v.  Hutchings,  49  111.  116;  Austin  v.  WoMer,  5  Brad.  (111.)   300; 

McCarty  v.   Carter,  lb.  54,  55;  Red-  Donaldson  v.  Holmes,  23  111.  85;  Jud- 

man  v.  Williamson,  2  Iowa,  488;  Wil-  son  v.  Stephens,  75  111.  255. 
kins    V.    Litchfield,    69    Iowa,    465;        »  Scales  u.  Griffin,  2  Doug.  (Mich.), 

Tracy   v.  Rogers,  69  111.  662;  Ogg  v.  54;  Wagar  v.  Briscoe,  38  Mich.  587; 

Tate,  52  Ind.   159;  Harlan  v.  Rand,  Wood  burn  u.  Gifford,  supra. 
27  Pa.  St.  511;  Conklin  v.  Bauer,  62        *  Bruner  v.  Sheik,  9  W.  &  S.  (Pa.) 

119;  Harlan  v.  Rand,  supra. 
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plates  that  there  shall  be  a  lien  only  upon  the  land  improved, 
and  there  can  be  no  lien  on  land  which  is  not  improved.^ 

1247.  One  in  possession  of  land  under  a  verbal  or  written 
contract  to  purchase  cannot  subject  to  a  mechanic's  lien  either 
the  building  or  the  land,  to  the  prejudice  of  the  legal  owner,  even 
under  a  statute  which  contemplates  a  remedy  either  against  the 
building  or  the  land.^ 

The  building  legally  becomes  a  part  of  the  real  estate  as  soon 
as  it  is  attached  to  the  land,  and  fhe  building  is  all  that  the 
debtor  in  such  case  could  claim  to  own,  and  he  does  not  own  this 
unless  he  has  placed  it  upon  the  land  with  the  owner's  permis- 
sion, with  the  right  of  removal.  The  building  could  neither  be 
sold  as  the  debtor's  personal  property,  nor  levied  upon  as  his  real 
estate.  If  by  agreement  the  building  is  to  be  the  property  of 
the  person  who  caused  it  to  be  erected,  and  it  is  erected  with  the 
consent  of  the  land-owner,  the  person  who  erects  it  is  not  only 
the  owner  of  the  building,  but  has  a  qualified  interest  in  the  land, 
and  a  lien  may  attach  to  such  building  and  qualified  interest.^ 

Though  no  purchase  is  ever  made  by  the  contractor,  aud  the 
premises  with  the  improvements  revert  to  the  owner,  the  latter 
is  not,  by  his  acceptance,  use,  and  enjoyment  of  the  improve- 


1  Smith  V.  Brooks  (Minn.),  36  N.  the  mechanic's  lien  law  of  the  city  of 
W.  Rep.  346.  New  York  of  1863,  which  declares 

2  Dustin  V.  Crosby,  75  Me.  75 ;  Poor  that  one  who  has  sold  lands  "  upon  an 
V.  Oakman,  104  Mass.  309;  Craig  v.  executory  contract  of  purchase  con- 
Swinerton,  8  Hun  (N.  Y.),  144;  Hie-  tingent  upon  the  erection  of  buildings 
kox  V.  Greenwood,  94  111.  266;  Wagar  thereon,  shall  be  deemed  the  owner, 
V.  Briscoe,  38  Mich.  587;  Middle-  and  the  vendee  the  contractor."  The 
town  Savings  Bank  v.  Fellowes,  42  entire  effect  of  the  provision  is  to  give 
Conn.  36;  Walker  «.  Burt,  57  Ga.  20;  to  laborers  and  material -men  a  lien 
Wilkins  V.  Litchfield,  69  Iowa,  465;  for  work  performed  and  materials  fur- 
Dierks  v.  Walrod,  66  Iowa,  354;  Guy  nished  toward  the  erection  of  bmld- 
V.  Carriere,  5  Cal.  511 ;  Worden  v.  ings  upon  the  lands,  as  if  the  vendor 
Hammond,  37  Cal.  61.  See,  however,  were  the  absolute  owner,  and  the  pur- 
Moore  V.  Jackson,  49  Cal.  109 ;  Scales  chaser  had  contracted  with  him  to 
V.  Griffin,  2  Doug.  (Mich.)  54;  Conk-  erect  the  buildings.  The  same  result 
lin  V.  Bauer,  62  N.  Y.  620;  RoUin  v.  is  accomplished  by  other  statutes  by 
Cross,  45  N.  Y.  766.  giving  a  lien  wherever  buildings  are 

*  Hooker  v.    McGlone,    42    Conn,  erected  upon  lands  with  the  consent 

95.  of  the  owner.     Schuyler  v.  Hayward, 

This  general  rule  of  law  has  some-  67  N.  Y.  253,  257,  per  Allen,  J. 
times  been  changed  by  statute,  as  in 
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ments,  estopped  to  deny  that  he  made  or  authorized  the  contract 
for  placing  them  upon  his  land.^ 

1248.  One  having  merely  a  contract  for  the  purchase  of 
land  cannot  subject  the  freehold  to  a  mechanic's  lien,  al- 
though he  subsequently,  after  the  completion  of  the  work  for 
which  a  lien  is  claimed,  takes  a  conveyance  of  the  fee  in  pursu- 
ance of  the  contract.^  To  create  a  valid  lien,  the  person  whose 
agreement  or  consent  is  necessary  for  that  purpose  must,  at  the 
time  of  such  agreement  or  consent,  have  the  capacity  to  confer 
that  right.  The  subsequent  conveyance  is  not  an  enlargement 
of  an  estate  or  interest  to  which  the  lien  had  already  attached. 
It  is  a  new  title ;  and  there  is  no  estoppel  by  which  the  newly 
acquired  title  will  enure  to  the  support  of  the  claim  of  a  lien. 
There  is  in  such  case  no  agreement  or  consent,  express  or  im- 
plied, on  the  part  of  the  owner,  that  would  charge  his  interest  in 
the  land  with  any  liability  for  the  expense  of  building  upon  it. 

So  far  as  the  interest  of  purchaser  goes,  he  is  an  owner  within 
the  meaning  of  the  mechanic's  lien  laws.^  The  lien  extends  to 
the  whole  interest  of  such  equitable  owner,  whatever  it  may  be.* 

1249.  Where  an  owner  of  land  gives  a  bond  or  contract 
for  a  deed  to  the  purchaser,  who  procures  a  building  to  be 
erected  thereon,  the  lien  of  the  mechanic  attaches  upon  the  pur- 
chaser's interest  only,  and  the  vendor  cannot  be  required  to  part 
with  his  title  until  he  receives  full  payment  of  the  purchase- 
money.     If  a  mechanic's  lien  is  established  in  such  case,  a  sale 

1  Wilkins   o.  Litchfield,   69   Iowa,  noia  :  Proctor  ».  Tows,  115  111.138; 

465.  Hickox   V.    Greenwood,   94    III.    266. 

''  Connecticut :  McGinniss  v.  Pur-  Ne'w  Jersey  :  Associates  v.  Davison, 

rington,   43    Conn.    143;   Middletown  29 N.  J.  L.  415;  Macintosh  y.  Thurs- 

Savings  Bank  v.  Fellowes,  42  Conn,  ton,  25  N.  J.  Eq.  242;  Strong  w.  Van 

36,   49.     Massachusetts:   Hayes  v.  Deursen,  23  N.  J.  Eq.  369;  National 

Fessenden,  106  Mass.  228;  Ettridge  v.  Bank  of  Metropolis  v.  Sprague,  20  N. 

Bassett,  136  Mass.  314;  Poor  i;.  Oak-  J.  Eq.    13.     New  York:  Miller  v. 

man,  104  Mass.  309;  Metcalf  v.  Hun-  Clark,  2  E.  D.  Smith,  543;  Loonie  v. 

newell,  1  Gray,  297;  Howard  v.  Veazie,  Hogan,  9  N.  Y.  435.    Other  States  : 

3  lb.  233;  Peabody  v.  Eastern  Method-  Brown  v.  Morison,  5  Ark.  217;  Soule 

ist  Society,  5  Allen,  540.  Maine:  Con-  u.  Dawes,  7  Cal.  576;  Scales «.  Griffin, 

ner  v.  Lewis,  16   Me.  268;   Johnson  2  Doug.  (Mich.)  54. 

V.  Pike,   35   Me.  291.     Wisconsin :  ^  Stockwell  v.  Carpenter,  27  Iowa, 

Lauer  v.  Bandow,  43  Wis.  556;  Lies-  119. 

mann  v.  Loyely,  45  Wis.  420.    Uli-  *  Monroe  v.  West,  12  Iowa.  119. 
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of  the  property  may  be  ordered,  subject  to  the  rights  of  the 
vendor,  and  out  of  the  proceeds  the  mechanic  should  first  be 
paid,  and  then  the  amount  due  any  subsequent  incumbrancer, 
and  the  balance,  if  any,  to  the  equitable  owner.  The  vendor's 
title  and  interest  remain  undisturbed.^ 

The  case  is  similar  where  the  vendor  has  left  a  deed  as  an 
escrow  to  be  delivered  to  the  purchaser  upon  payment  of  a  note 
for  the  purchase-money.  The  purchaser  in  such  case  built  a 
house  on  the  land,  but,  being  unable  to  pay  the  note  for  the 
purchase-money,  by  arrangement  luid  the  deed  left  in  escrow 
surrendered,  and  procured  another  to  pay  the  purchase-money 
and  receive  from  the  vendor  a  deed  of  the  land,  the  person  tak- 
ing the  deed  giving  to  the  equitable  owner  an  instrument  agree- 
ing to  reconvey  to  the  latter  upon  payment  of  the  amount  ad- 
vanced for  him.  It  was  held  that  the  holder  of  the  title  under 
such  deed  occupied  the  position  of  the  vendor,  and  could  not  be 
required  by  one  having  a  mechanic's  lien  upon  the  house  to  part 
with  his  title  until  he  received  paynieiit  of  the  purchase-money 
he  had  advanced  for  the  land.^ 

1250.  Under  a  statute  which  allows  a  lien  upon  the 
building  alone,  a  person  in  possession  under  a  contract  to  pur- 
chase may  be  considered  the  owner;  nod  if  the  contract  to  pur- 
chase is  not  carried  out,  a  lien  again  at  the  building  alone  may 
be  established,  and  this  may  be  sold  with  a  right  of  removal.^ 
Thus,  under  the  statute  of  Iowa*  giving  a  lien  upon  the  build- 
ing separate  from  the  land,  it  is  held  that  a  right  to  a  lien  upon 
the  building  or  other  improvement  may  be  created  by  a  contract 
made  by  a  trespasser,  without  any  contract  or  consent  on  the 
part  of  the  owner  of  the  fee.^ 

1251.  Consent  of  owner.  —  There  is  a  broad  distinction  be- 
tween statutes  which  provide  for  a  lien  for  work  performed  or 
materials  furnished,  by  virtue  of  the  contract  of  the  owner  or 
his  agent,  and  those  which  provide  for  a  lien  for  work  and  ma- 
terials furnished  with  the  consent  of    the  owner.     Under  the 

1  Hickoxu.  Greenwood,  94  III.  266;  Otlierwise  in  Illinois.  Hickox  v 
Kidd  V.  Wilson,  23  Iowa,  464.  Greenwood,  supra. 

2  Ruggles  V.  Blank,  15  Bradw.  (III.)  <  gee'R.  Code  1880,  §§  2130,  2136. 
436.  6  Lane  v.  Snow,  66  Iowa,  .'>44. 

»  Jodd  V.  Duncan,  9  Mo.  App.  417, 
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former  no  lien  can  be  sustained  unless  a  contract  of  the  owner, 
express  or  implied,  is  proved ;  ^  while  under  the  latter  a  lien 
may  be  sustained  when  the  owner's  consent  can  be  implied 
from  his  acts  or  declarations,  or  from  the  circumstances  attend- 
ing the  transaction.^  In  such  case  it  is  not  necessary  to  show 
that  the  acts  of  the  mechanic  or  lien  claimant  should  have  been 
in  any  way  induced  by  the  consent  of  the  owner.^ 

1252.  Any  workman  who  has  performed  labor  in  the 
erection  of  a  house  with  the  consent  of  the  owner,  is  en- 
titled to  a  lien  under  statutes  by  which  the  owner's  estate  is 
bound  for  improvements  made  with  his  consent,  as  well  as 
by  his  contract.  Such  consent  may  be  necessarily  implied 
from  the  contract  under  which  the  house  is  built.  Where  the 
contract  of  the  owner  with  a  builder  necessarily  empowers  the 
builder  to  employ  any  necessary  workman  in  the  execution  of 
the  contract,  that  workman  is  entitled  to  a  lien  for  his  labor ;  for 
instance,  a  plasterer  employed  by  such  builder  is  entitled  to  a 
lien  for  his  labor.*  Laborers  employed  by  the  committee  of  a 
school  district  to  repair  a  schoolhouse,  under  a  vote  passed  at  a 
meeting  of  the  inhabitants  of  the  school  district,  may  enforce  a- 
lien  for  their  work,  although  by  the  terms  of  the  contract  the 
committee  were  personally  responsible  for  the  labor.  The  con- 
sent of  the  school  district,  or  the  owners  of  the  land,  is  implied.^ 

Where  a  contract  between  the  owner  of  land  and  a  builder 
provides  that  the  former  will  advance  money  to  the  latter,  to  be 
spent  in  erecting  houses  upon  such  land,  and  that  the  owner 
will  convey  the  land  to  the  builder,  or  to  any  one  whom  he 
should  designate,  for  a  certain  price  per  foot  and  the  amount  of 
the  advances,  with  interest,  and  that  the  builder  will  erect  the 
houses  and  purchase  the  land,  on  these  terms,  within  a  certain 

1  Jones  V.  Walker,  63  N.  T.  612  ;  ■•  Parker  v.  Bell,  7  Gray  (Mass.), 
Ziegler  u.  Galvin,  45  Hun,  N.  Y.  44.  429;    Weeks  v.  Walcott,  15  lb.  54; 

2  Otis  w.  Dodd,  90  N.  Y.  336 ;  S.  C.  Dewing  u.  Congregational  Society,  13 
24  Hun,  538;  Burkitt  v.  Harper,  79  lb.  414 ;  Beatty  w.  Parker,  141  Mass. 
N.  Y.  273,  affirming  S.  C.  14  Hun,  523;  Paine  t.  Tillinghast,  52  Conn. 
581 ;  Husted  v.  Mathes,  77  N.  Y.  388 ;  532. 

Kollin  V.  Cross,  45  N.  Y.  766 ;  Halla-  See,  however,  in  South  Carolina, 

han  V.  Herbert,  4  Daly  (N.  Y.),  209;  Gray  v.  Walker,  16  S.  C.  143. 

Nellis  V.  Bellinger,  6   Hun  (N.  Y.),  ^  Morse  v.  School  District,  3  Allen, 

560.  Mass.  307. 
8  Nellis  V.  Bellinger,  supra. 

VOL.  II.  16  241 


§§  1253, 1254.]  mechanics'  liens. 

time,  the  land  is  subject  to  a  lien  in  favor  of  one  who  performs 
labor  in  erecting  the  houses  in  the  employment  of  a  sub-con- 
tractor ;  for  the  labor  in  such  case  is  performed  with  the  con- 
sent of  the  owner.^  It  must  be  inferred  that  the  owner  author- 
ized the  purchaser  to  employ  workmen,  and  to  make  contracts 
necessary  for  building  the  houses ;  and  therefore  the  work  would 
be  performed  on  his  estate  with  his  consent. 

1253.  In  general,  it  may  be  said  that  the  owner's  consent 
cannot  be  implied  from  his  knowledge  that  improvements 
are  in  process  of  construction  which  would  give  rise  to  a  lien  if 
they  were  made  with  his  authority  or  consent.^  Knowledge  on 
the  part  of  the  owner  that  another,  without  authority,  has  made 
a  contract  for  the  erection  of  a  building,  and  that  under  such 
contract  the  building  is  approaching  completion,  is  not  sufficient 
to  bind  the  owner  or  his  property.  Thus,  if  a  husband,  on  his 
own  responsibility,  contracts  for  the  building  of  a  house  upon  his 
wife's  estate,  her  mere  silence  or  failure  to  dissent  from  the  con- 
tract does  not  make  the  contract  binding  upon  her.* 

Mere  knowledge  of  the  owner  that  a  laborer  is  working  upon 
the  building  does  not  amount  to  a  consent  which  entitles  the 
laborer  to  a  lien.*  Consent  within  the  meaning  of  the  statute 
is  held  to  mean  something  more  than  acquiescence.  It  implies 
an  agreement  to  that  which  could  not  exist  without  such  con- 
sent.^ 

1254.  When  consent  implied  from  knowledge.  —  The  own- 
er's consent  to  the  erection  of  a  building  upon  his  land  may  be 
implied  from  his  knowledge  of  its  construction  taken  in  connec- 
tion with  his  acts  and  purposes.  Thus,  the  fact  that  the  owner 
of  land  has  given  a  bond  for  a  deed,  and  has  put  the  purchaser  in 
possession,  knowing  that  he  intended  to  build,  and  knowing  after- 

1  Hilton  V.  Merrill,  106  Mass.  528;  Associates  v.   Davison,   29  N.  J.  L. 

Smith  V.  Norris,  120  Mass.  58;  Wor-  415. 

then  V.    Cleaveland,   129  Mass.  570;  "  Bliss  v.  Patten,  5  K.  I.  376,  380; 

Hackett  i,.  Badeau,  63  N.  T.  476;  McCarty  w.  Carter,  49  111.  53. 

Henderson  v.  Connolly  (111.),  14  N.  '  Copeland  v.  Kehoe,  67  Ala.  594; 

East.  Rep.  1.     See,  however,  Macin-  Woodward  v.  McLaren,  100  Ind.  586. 

tosh  V.  Thurston,  25  N.  J.  Eq.  242.  *  Gray  v.  Walker,  16  S.  C.  143. 

In  New  Jersey  a  written  consent  is  *  Geddes  v.  Bowden,  19  S.  C.  1; 

necessary  to  bind  the  owner.     Strong  Murray  v.  Earle,  13  S.  C.  87. 
V.  .Van  Deursen,  23  N.  J.  Eq.  369 ; 
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wards  that  the  purchaser's  contractor  was  engaged  in  the  work  of 
building,  is  evidence  for  the  jury  to  show  consent  on  the  part  of 
the  owner,  and  the  weight  of  such  evidence  is  for  the  jury  to  de- 
termine.^ If  the  owner  afterwards  consents  that  the  contractor 
may  build,  the  inference  is  that  he  consents  that  he  shall  build 
in  accordance  with  his  contract  with  the  purchaser.  The  con- 
tract being  an  entire  contract,  the  consent  covers  the  work  per- 
formed before  the  consent  was  given,  as  well  as  that  which  was 
afterwards  done  in  compliance  with  the  contract.^ 

An  agreement  by  the  owner  of  land  to  convey  it  to  a  pur- 
chaser, who  should  first  erect  a  house  upon  the  land  within  a 
specified  time,  and  should  pay  all  claims  against  it  so  that  there 
should  be  no  liens  upon  the  premises,  whereupon  the  owner 
should  convey  the  land,  and  the  purchaser  should  give  back  a 
mortgage  for  the  value  of  the  land,  shows  the  consent  of  the 
owner  to  the  erection  of  the  house,  and  renders  the  property  sub- 
ject to  lien.^  , 

1255.  Consent  implied  from  knowledge  under  some  stat- 
utes. —  There  are  statutory  provisions  in  a  few  states  which  sub- 
ject the  interest  of  the  owner  to  lien  claims,  notwithstanding 
the  labor  and  materials  have  not  been  furnished  at  his  instance, 
if,  knowing  that  the  construction,  alteration,  or  repair  is  being 
made,  or  is  contemplated,  he  fails  to  give  notice  that  he  will  not 
be  responsible  for  the  same.* 

^  Davis  V.  Humphrey,  1 12  Mass.  309;  ing  any  interest  therein,  shall  be  held 

Wheaton  v.  Trimble,  145  Mass.  345;  to  have  been  constructed  at   the  in- 

S.  C.  5  N.  Eng.  Kep.  381 ;  Hilton  v.  stance  of  such  owner  or  person  having 

Merrill,  106  Mass.  528;  Snaith  «.  Mor-  or  claiming  any  interest  therein,  and 

ris,  120  Mass.  58;  Arnold  «.  Spurr,  130  the  interest  owned  or  claimed  shall  be 

Mass.  347  ;  Allen  v.  Sales,  56  Mo.  28;  subject  to  any  lien  filed  in  accordance 

Wheeler  v.  Scofield,  6  Hun  (N.  Y.),  with  the  provisions    of  this    statute, 

655;  Paine  v.  Tillinghast,  52  Conn,  unless  such  owner  or  person  having 

532.  or  claiming  an  interest  therein  shall, 

2  Davis  V.  Humphrey,  supra.  within  three  days  after  he  shall  have 

s  Mulrey    v.     Barrow,     11     Allen  obtained  knowledge  of  the  construc- 

(Mass.),  152;    Gates  u.  Whitcomb,  4  tion,  alteration,  or  repair,  or  the  in- 

Hun  (N.  Y.),  137.  tended  construction,  alteration,  or  re- 

*  In  California,  §  1192  Code  Civ.  pair,  give  notice  that  he  will  not  be 

Proced.,  and  Nevada,  G.  S.  1885,  §  responsible  for  the  same,  by  posting  a 

3816,  it  is  provided  that  every  building  notice  in  writing  to  that  effect  in  some 

or  other  improvement  constructed  upon  conspicuous  place  upon  said  land,  or 

any  lands  with  the  knowledge  of  the  upon  the  building  or  other  improve- 

owner,  or  the  person  having  or  claim-  ment  situated  thereon. 
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Under  such  a  provision  the  interest  of  a  lessor  may  readily  be 
chai'ged  with  a  lien  for  construction  or  improvement  of  a  build- 
ing on  the  leased  premises.  Thus,  if  the  lease  in  terms  provides 
that  certain  repairs  shall  be  made  at  the  expense  of  the  lessee, 
and  that  such  repairs  shall  for  the  first  year  be  in  full  satis- 
faction of  the  rent,  this  of  itself  shows  knowledge  on  the  part 
of  the  lessor  of  the  intended  repairs  within  the  meaning  of  the 
statute.^ 

Under  such  a  statute,  evidence  that  the  owner  has  an  agent 
residing  in  the  vicinity  of  the  premises  who  personally  visited 
them,  and  knew  that  work  was  being  done  and  improvements 
made  by  the  lessee,  \s  prima  facie  sufficient  to  charge  the  owner 
with  knowledge  of  the  fact,  and  subject  his  interest  as  lessor  to 
liens  for  such  work  and  improvements.^ 

1256.  If  the  owner  of  land  stands  by  and  allows  another 
who  is  in  possession  of  the  land  to  represent  that  he  is  the 
ovTner,  and  on  the  faith  of  such  representation  obtain  material 
for  the  construction  of  a  house  upon  the  land,  the  owner  will  not 
be  allowed  to  reap  the  benefit  of  the  fraud  he  has  permitted, 
but  his  property  will  be  subjected  to  a  lien  for  the  materials  so 
obtained.^  And  so,  if  the  owner  stands  by  and  induces  a  me- 
chanic or  material-man  to  give  credit  to  another  as  the  owner, 
he  cannot  defeat  the  lien  therefor  by  claiming  ownership.* 

Under  this  statute  the  owner's  in-  as  to  be  protected  from  liability.   Wil- 

terest  may  be  subjected  to  a  lien,  if,  liams  v.  Santa  Clara  Mining  Asso.  66 

knowing  of  improvements  or  repairs  Cal.  193. 

made  by  his  lessee,  he  fails  to  give  In  Minnesota,  the  fact  that  the 
notice  that  he  will  not  be  responsible  person  performing  labor  or  furnishing 
therefor.  Gould  v.  Wise,  18  Nev.  253.  material  was  not  enjoined  by  law  from 
And  so,  if  one  loans  money  on  an  in-  performing  labor  or  furnishing  mate- 
completed  building  for  the  purpose  of  rial,  by  the  person  in  whom  the  title 
finishing  the  building,  taking  a  mort-  was  vested  at  the  time  such  labor  was 
gage  or  trust  deed  upon  it  as  security,  performed  or  material  furnished,  shall 
and,  knowing  of  the  continued  work  be  conclusive  evidence  that  it  was  with 
upon  the  building,  allows  it  to  go  on  and  by  the  consent  of  the  owner  that 
without  giving  the  notice  provided,  such  labor  was  performed  and  mate- 
his  interest  is  subject  to  liens  for  labor  rial  furnished.  Laws  1887,  ch.  1 70,  §  5. 
done  and  materials  furnished  for  the  ^  Gould  v.  Wise,  supra. 
completion  of  the  building.  Fuquay  ^  Gould  v.  Wise,  supra. 
V.  Stickney,  41  Cal.  583.  '  Buckstaff  v.  Dunbar,  15  Neb.  114; 

This  provision  does  not  apply  to  nor  Weber  v.   Weatherby,   34   Md.  656; 

affect  the  interest  of   a  prior  mort-  Mellor  r.  Valentine,  3  Colo.  255. 

gagee  under  a  recorded  mortgage,  and  *  Higgins  v.  Ferguson,  14  111.  269 ; 

does  not  require  him  to  give  notice  so  Donaldson  v.  Holmes,  23  111.  85. 
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The  owner  of  a  house  before  its  completion  contracted  to  sell 
it,  and  to  complete  it  like  one  adjoining.  Before  the  contract 
was  carried  out,  the  purchaser  bought  a  range  and  furnace,  which 
were  delivered  on  the  premises  with  the  knowledge  of  the  owner, 
and  were  set  in  brick  in  the  cellar.  The  vendor  was  bound  by 
his  contract  to  provide  a  furnace,  but  that  ordered  by  the  pur- 
chaser was  of  higher  cost  than  that  which  the  vendor  was  to 
provide.  Subsequently  the  purchaser  abandoned  the  contract, 
refused  to  take  the  house,  and  forfeited  a  deposit  he  had  made  on 
entering  upon  the  contract.  It  was  held  that  the  owner,  in  per- 
mitting the  articles  to  be  attached  to  the  house  without  objec- 
tion, made  the  house  answerable  for  the  claim,  and  that  he  was 
estopped  from  disputing  the  lien.^ 

The  owner  may  by  his  acquiescence  in  the  improvements  made 
by  another  on  his  lands,^  or  by  his  ratification  of  the  acts  of  an- 
other, subject  his  interest  in  the  land  to  a  lien.^ 


1257.  In  general  the  lien  attaches  to  the  interest,  what- 
ever it  may  be,  of  the  person  who  causes  labor  or  materials 
to  be  used  in  the  erection  or  repair  of  a  building  or  other  struc- 
ture.*    Such  interest  may  be  an  undivided  interest  in  common, 


1  Weber  v.  Weatherby,  34  Md.  656. 
And  see  Blake  v.  Pitcher,  46  Md. 
453. 

2  Burdick  v.  Moulton,  53  Iowa,  761; 
McCarty  v.  Carter,  49  111.  53. 

^  Burdick  v.  Moulton,  supra. 

*  Indiana:  Wilkerson  v.  Rust,  57 
Ind.  172;  Littlejohn  v.  Millirons,  7 
Ind.  125. 

low^a  :  Smith  v.  Moore,  26  Iowa, 
392;  Redman  v.  Williamson,  2  Iowa, 
488;  Monroe  v.  West,  12  Iowa,  119; 
Clark  V.  Parker,  58  Iowa,  509;  Con- 
rad V.  Starr,  50  Iowa,  470;  Stockwell 
V.  Carpenter,  27  Iowa,  119. 

Michigan  :  For  all  the  purposes 
of  this  act,  the  words  "  owner,  part 
owner  or  lessee,"  shall  be  construed 
to  include  all  the  interest,  either  legal 
or  equitable,  which  such  person  may- 
have  in  the  real  estate  upon  which 
the  improvements  contemplated  by 
this  act  are  made,  including  the  in- 
terest held  by  such  person  under  con- 


tracts of  purchase,  whether  in  writing 
or  otherwise;  and  bills  in  chancery 
may  be  filed  in  the  proper  county  to 
aid  and  enforce  all  levies  upon  such 
equitable  interests.  Pub.  Acts  1887, 
No.  270,  §  12.  See  Wagar  v.  Briscoe, 
38  Mich.  587. 

Missouri:  Fleitz  v.  Vickery,  3 
Mo.  App.  592;  O'Brien  v.  Hanson, 
9  Mo.  App.  545. 

New  York:  Ombony  v.  Jones,  19 
N.  Y.  234;  RoUin  v.  Cross,  45  N.  Y. 
766,  768  ;  Hallahan  v.  Herbert,  11 
Abb.  Pr.  N.  S.  326. 

Ohio:  Dutro  v.  Wilson,  4  Ohio  St. 
101 ;  Choteau  v.  Thompson,  2  Ohio 
St.  114. 

Pennsylvania :  Weaver  v.  Sheeler, 
(Pa.),  12  Atl.  Rep.  558  ;  Prutzman  v. 
Bushong,  83  Pa.  St.  526;  Keller  v. 
Denmead,  68  Pa.  St.  449. 

Other  States :  Atkins  v.  Litte,  1 7 
Minn.  342;  Tracy  v.  Rogers,  69  111. 
662;  Seitz  v.  Union  Pacific  Ry.  Co.  16 
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a  life  estate  or  a  lesser  estate,  or  a  mere  right  of  possession. 
There  may  be  a  decree  of  sale  of  the  interest  of  one  who  has 
merely  a  contract  of  purchase.  Thus,  if  a  building  is  erected  by 
one  who  is  in  possession  of  land  under  a  contract  of  purchase,  the 
title  remaining  in  the  vendor  for  the  secprity  of  the  purchase- 
money,  a  decree  may  be  made  for  the  sale  of  the  property  to 
satisfy  the  lien,  with  a  provision  that  the  purchase-money  due 
the  vendor  should  first  be  paid  out  of  the  proceeds  of  the  sale.^ 

The  lien  attaches  to  a  leasehold  interest  ;2  to  an  estate  for 
life  or  in  remainder ;  to  a  tenancy  by  the  curtesy ;  ^  to  a  pre- 
emption right ;  *  to  a  right  under  a  contract  of  purchase ;  ^  to 
the  interest  of  a  tenant  in  common,®  or  of  a  joint  owner .^ 

But  an  inchoate  right  of  dower  is  not  an  interest  which  a  wife 
can  charge  with  a  lien  under  her  contract.  But  a  dower  estate 
yhich  has  been  assigned  or  set  off  to  a  widow  is  subject  to  a 
lien  under  her  contracts.^ 

1258.  But  the  oontraoting  party  must  have  some  estate 
or  interest  in  the  land  on  which  the  building  or  structure 
stands,  unless  the  statute  expressly  gives  a  lien  upon  the  build- 
ing separate  from  the  land.^  Even  a  statute  which  in  some  of 
its  provisions  gives  countenance  to  the  idea  that  a  lien  may  be 
claimed  upon  the  building  though  there  can  be  none  upon  the 
land,  will  not  be  held  to  have  this  effect  without  express  pro- 
visions giving  such  a  lien,  and  providing  for  enforcement  of  the 
lien  by  a  sale  and  removal  of  the  building.  "  The  statute  must 
be  deemed  to  have  been  enacted  in  view  of  the  elementary  prin- 
ciple of  the  law,  that  the  building  is  attached  to  the  land  as  an 
incident  and  passes  with  it,  and  that  the  owner  is  the  owner  of 
the  building.  So  fundamental  and  vital  a  principle  pervading 
the  law  of  real  estate  should  not  be  deemed  to  be  overturned 

Kans.  133;  Worden  v.  Hammond,  37  Butler  v.  Eivers,   4  K.  I.  38;  Mc- 

Cal.  61.  Carty  v.  Carter,  49  111.  63. 

1  Bremen    v.    Foreman,    1    Ariz.        *  Turney  v.  Saunders,  5  111.  527. 
413.  5  Stockwell  V.  Carpenter,  27  Iowa, 

^  Choteau  v.  Thompson,  2  Ohio  St.  119. 
114;  Gauleo.  Bilyeau,  25  Pa.  St.  521;        «  Keller  v.  Denmead,  68   Pa.    St. 

S.  C.  1  Phila.  466  ;  Rush  v.  Fisher,  8  449. 

Phila.  (Pa.)  44  ;  Judson  v.  Stephens,        '  Hillburn  v.  O'Barr,  19  Ga.  591. 
75  111.  255.  8  Ermulu.  KuUok,  3  Kans.  499,  500. 

8  Fitch  V.  Baker,   23    Conn.  563  ;        ^  Tracy  v.  Rogers,  69  HI.  662. 
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except  by  clear  and  explicit  language."  ^  It  was  accordingly  held 
in  this  case  that  a  lumber  dealer,  who  had  furnished  lumber  for  a 
building  to  one  who  had  no  estate  in  the  land  upon  which  the 
building  was  erected,  had  no  lien  on  either  the  building  or  the 
land.  "Not  on  the  land,  because  the  builder  had  no  interest 
whatever  in  it ;  and  not  on  the  building,  because  the  lien  on  the 
building  was  by  virtue  of  the  increased  value  the  building  gave 
to  the  land  in  the  hands  of  the  owner.  It  was  not  until  the  lum- 
ber ceased  to  be  personal  property,  and  had  put  its  value  in  the 
land,  that  the  lien  attached  to  either."  ^ 

A  lien  may  be  created  by  a  contract  made  by  several  persons 


1  Babbitt  v.  Condon,  27  N.  J.  L. 
154,  per  Green,  C.  J. 

^  Coddington  v.  Dry  Dock  Co.  31 
N.  J.  L. 477, 481,  per  Vredenburgh,  J. 
The  learned  judge  further  said: — • 

"  These  principles  -will  be  found  il- 
lustrated by  a  reference  to  the  history 
of  the  lien  laws.  The  first  act  upon 
the  subject  I  can  find,  was  passed 
in  Pennsylvania  in  1803,  and  was 
confined  in  its  operation  to  the  city  of 
Philadelphia,  and  provided  that  every 
dwelling-house  or  other  building,  and 
the  lot  on  which  it  stands,  should  be 
liable  for  the  debts  contracted  by  its 
owner  for  work  and  materials  fur- 
nished. It  was  because  of  the  in- 
creased value  of  the  land  in  the  hands 
of  the  owner,  by  reason  of  the  build- 
ing, that  the  lien  was  given,  and  this 
is  the  principle  that  runs  through  all 
the  lien  laws  since  passed,  whether  in 
Pennsylvania  or  elsewhere.  Our  act 
was  passed  in  1835,  and  was  the  same 
in  effect  as  that  of  Pennsylvania,  and, 
like  it,  applied  only  to  particular 
places,  and  it  so  continued,  making 
the  lien  on  the  land  in  the  hands  of 
the  owner  of  the  fee  only.  But  it 
was  found  hard  to  make  the  owner  of 
the  fee  liable  for  debts  contracted  by 
the  tenants  for  years  or  for  life,  or 
otherwise,  and  the  law  was  early 
modified  in  Pennsylvania.  It  remained 
in  our  state  in  its  original  form,  being 
only  extended  in  territorial  area,  until 
1853,  when  the  legislature  reviewed 


the  whole  matter,  and  followed  pretty 
much  in  the  wake  of  Pennsylvania 
improvements,  but  gave  us  a  more 
perfect  system  than  that  of  Pennsyl- 
vania, except  that  there  they  pro- 
ceed by  equitable  forms.  But  our 
legislature  of  1853  introduced  this 
great  improvement  upon  our  old  law. 
Preserving  the  principle  that  the  land 
should  be  liable  to  the  lien,  on  ac- 
count of  the  increased  value  given  to 
it  by  the  building,  it  yet  subjects  to 
the  lien  only  the  estate  the  owner  of 
the  building  had  in  the  land.  It  does 
not  subject  estates  of  any  other  owner 
without  his  written  consent,  and  thus 
does  equity  all  around;  but  still  pre- 
serves the  first  principle  of  the  lien 
law,  to  subject  to  its  provisions  the 
estate  of  the  owner  of  the  building  in 
the  land,  whether  he  is  owner  of  the 
land  in  fee  for  life  or  for  years,  on 
account  of  the  increased  value,  real  or 
supposed,  given  to  it  by  the  building. 
Many  of  the  other  states  havej  fol- 
lowed more  or  less  closely  in  the  wake 
of  Pennsylvania,  but  all  proceeding 
upon  this  fundamental  idea,  viz.,  to 
hold  a  lien  on  the  estate  of  the  owner 
of  the  building  in  the  land,  on  account 
of  the  increased  value  given  by  the 
building  to  the  land,  and  the  natural 
injustice  there  is  in  the  owner  of  the 
land  appropriating  to  his  use,  without 
compensation,  the  toil  and  capital  of 
others." 
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for  labor  and  material  for  a  building  to  be  erected  on  the  land  of 
one  of  them.^ 

1259.  Whether  the  lien  attaches  to  a  title  subsequently 
acquired,  or  only  to  the  title  the  owner  had  when  the  lien  first 
came  into  existence,  is  a  point  upon  which  the  cases  are  not 
altogether  in  accord.  This  is  for  the  most  part  if  not  wholly  by 
reason  of  the  different  terms  of  the  statutes  under  which  the 
cases  have  arisen.  Under  some  statutes  the  lien  attaches  only  to 
such  title  as  the  owner  had  at  the  time  the  lien  attached.  Where, 
under  such  a  statute,  a  lien  attaches  from  the  commencement  of 
a  building,  or  from  the  time  of  the  commencement  of  the  work 
or  of  the  furnishing  of  the  materials  for  which  a  lien  is  claimed, 
the  lien  attaches  to  such  title  only  as  the  person  who  contracted 
for  such  work  or  materials  had  at  the  time  the  lien  attached.^ 
If  at  that  time  he  had  an  equitable  title,  such  as  one  has  who 
has  a  contract  to  purchase  the  land,  then  only  his  equitable  in- 
terest is  subject  to  the  lien ;  but  if  at  that  time  he  has  only  a 
vague  verbal  understanding  with  the  owner  for  the  purchase  of 
the  land,  he  has  not  even  an  equitable  title ;  and  though  he  ac- 
quires title  by  a  conveyance  from  the  owner  before  the  filing  of 
the  lien,  the  lien  will  not  attach  to  this  subsequently  acquired 
title.  In  such  case  there  is  no  interest  or  title  to  which  the  lien 
can  attach. 

Where  the  lien  is  created  by  the  execution  and  delivery  of  the 
contract,  as  in  Massachusetts,  it  is  held  that  if  the  person  con- 
tracting for  labor  and  materials  had  no  estate  or  interest  in  the 
land  at  that  time,  he  can  confer  no  right  of  lien  under  such  con- 
tract, although  before  the  contract  is  recorded,  or  the  labor  and 
materials  are  furnished,  he  acquires  the  legal  title  to  the  land.^ 
But  it  seems  that  if  the  party  making  the  contract  has  an  inter- 
est in  the  land  at  the  time  of  its  execution,  to  which  a  lien  could 
attach,  and,  before  the  lien  is  enforced,  his  estate  is  enlarged, 
the  lien  may  attach  to  his  larger  right  or  interest ;  especially  if 
this  larger  interest  arises  out  of  the  interest  or  estate  he  had  at 

1  Van  Court  v.  Bushnell,  21  111.  See  Weaver  v.  Sheeler  (Pa.),  12  Atl. 
624;  Eoaeh  v.  Chapin,  27  111.  194,  196;  Rep.  558,  which,  however,  is  not  di- 
Mellor    V.    Valentine,    3    Colo.    255;     rectly  in  point. 

Smith  </.  Johnson,  2  MacAr.  (D.  C.)         ^  Howard  v.  Veazie,  3  Gray  (Mass.), 
481.  233.     And   see    De  Ronde  v.   01m- 

2  Sisson  V.  Holcomb,  58  Mich.  634.     sted,  5  Daly  (N.  T.),  398. 
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the  time  of  making  the  contract,  and  is  not  a  new  estate  acquired 
by  a  new  title.^ 

A  subsequent  conveyance  under  a  contract  of  purchase  is  not 
an  enlargement  of  any  estate  existing  in  tlie  Yendee.  The  title 
by  the  conveyance  is  a  new  and  independent  title,  and  it  does  not 
enure  to  the  benefit  of  one  whom  the  purchaser  had  employed  to 
labor  or  furnish  materials  before  the  conveyance,  and  while  the 
only  interest  the  purchaser  had  was  under  his  contract.^  If, 
however,  the  labor  is  done  or  the  materials  are  furnished  after 
the  conveyance,  with  the  owner's  consent,  though  the  contract 
was  made  before  the  conveyance,  the  owner's  estate  under  the 
conveyance  is  subject  to  a  lien.^ 

Other  authorities  hold  that  a  mechanic's  lien  upon  an  equita- 
ble estate  attaches  to  the  subsequently  acquired  legal  estate.* 

II.    The  Contract  or  Consent  of  a  Married   Woman. 

1260.  The  contract  of  a  married  v^oman  in  respect  to  her 
separate  estate  binds  herself  and  her  property,  at  least  in 
equity,   and  may  be  the  foundation  of  a  lien.^     Her  power  to 


1  Kirby  v.  Tead,  13  Met.  (Mass.) 
149;  Howard  v.  Veazie,  3  Gray 
(Mass.),  233,  per  Bigelow,  J. 

2  Hayes  v.  Fessenden,  106  Mass.  228. 
°  Corbett   v.  Greenlaw,    117   Mass. 

167;  O'Brien  v.  Hanson,  9  Mo.  App. 
545. 

*  Lyon  V.  McGuflFey,  4  Pa.  St.  126; 
Hooker  v.  McGlone,  42  Conn.  95; 
McGraw  v.  Godfrey,  16  Abb.  (N.  T.) 
Pr.  N.  S.  358;  Eollin  v.  Cross,  45 
N.  Y.  766. 

6  Alabama  :  Ex  parte  Schmidt,  62 
Ala.  252;  Copeland  v.  Kehoe,  67 
Ala  594,  599. 

Connecticut :  Hitchcock  v.  Kiely, 
41  Conn.  611;  see,  under  earlier  stat- 
utes, Fitch  V.  Baker,  23  Conn.  563. 

Illinois  :  Greenleaf  v.  B«ebe,  80 
III.  620. 

Indiana  :  Vail  v.  Meyer,  71  Ind. 
159;  see,  under  earlier  statutes,  Cald- 
well V.  Asbury,  29  Ind.  451;  Lindley 
V.  Cross,  31  Ind.  106,  109. 

Iowa  :  Kidd  v.  Wilson,  23  Iowa, 
464;  Greenough  i).  Wiggington,  2  Gr. 
(Iowa)  435. 


Minnesota :  Carpenter  v.  Leonard, 
5  Minn.  155;  Tuttle  v.  Howe,  14 
Minn.  145. 

Missouri  :  Murphy  v.  Murphy,  15 
Mo.  App.  600;  Burgwald  v.  Weip- 
pert,  49  Mo.  60;  Tucker  v.  Gest,  46 
Mo.  339. 

New  York :  Hauptman  v.  Catlin, 
20  N.  Y.  247;  Husted  v.  Mathes,  77 
N.  Y.  388  ;  Cashman  v.  Henry,  75 
N.  Y.  103. 

Ohio :  Edwards  v.  Edwards,  24 
Ohio  St.  402;  Machir  u.  Burroughs, 
14  lb.  519. 

Pennsylvania  :  Finley's  App.  67 
Pa.  St.  453  ;  Barto's  App.  55  lb. 
386;  Germania  Savings  Bank's  App. 
95  lb.  329;  Murray  v.  Keyes,  35  lb. 
384;  Lippincott  v.  Leeds,  77  lb.  420; 
Kuhns  V.  Turney,  87  Pa.  St.  497. 

Rhode  Island  :  Bliss  v.  Fatten,  5 
K.  L  376,  380. 

To  charge  the  separate  property  of 
a  married  woman  with  a  mechanic's 
lien  for  work  and  labor  done  or  mate- 
rials furnished,  it  must  be  alleged  in 
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contract  for  repairs  and  improvements  of  her  property  is  insepa- 
rably incident  to  her  right  to  take  and  hold  real  estate  for  her 
own  separate  use,  or  as  her  own  property. 

Her  contract  like  the  contract  of  any  owner  may  be  express  or 
implied.  It  may  be  her  personal  contract,  or  her  contract  made 
through  an  agent.  She  may  authorize  her  husband  to  contract 
in  her  behalf ;  or  she  may,  by  her  consent  and  approval  of  her 
husband's  contract,  bind  herself  and  her  property  for  the  pay- 
ment of  any  indebtedness  for  labor  or  materials  expended  upon 
her  lands.^ 

To  the  extent  to  which  a  married  woman  can,  by  her  own  con- 
tract or  act,  bind  her  separate  estate,  to  that  extent  and  that  only 
can  her  contract  with  a  mechanic  give  rise  to  a  lien.  Under 
statutes  which  provide  that  a  married  woman  cannot  convey  her 
real  estate  except  by  joining  with  her  husband  in  a  formal  deed 
and  being  privily  examined,  she  cannot  by  her  own  contract  give 
rise  to  a  mechanic's  lien  which  would  bind  the  corpus  of  her 
real  estate,  for  a  lien  may  result  in  a  sale.^ 

1261.  The  common  law  disability  of  a  married  woman  to 
bind  her  property  by  contract  has  been  quite  generally  removed 
by  legislation ;  but  in  a  few  states  this  disability  has  not  been 
wholly  removed,  and  in  such  states  her  sole  contract  for  building 
a  house  on  her  land  would  be  void,  and  could  not  be  the  basis  of 
a  lien  upon  the  property .^    It  is  unimportant  whether  the  wife 

the  claim  and  proved  on  the  trial,  that  a  contract  with  a  mechanic  she  may 

the  work  or  materials  were  necessary  create  a  lien  which  will  attach  to  the 

for  the  reasonable  improvement  or  re-  rents  and  profits  of  a  building  erected 

pair  of  such  separate  estate,  and  sub-  on  her  separate   estate   under    such 

stantially  that  they  were  so  applied,  contract.     Such  a  lien  could  only  be 

and  that  the  same  was  done  and  fur-  enforced  by  renting  out  the  property 

nished  by  her  authority  and  consent,  from  year  to  year  during  the  eontinu- 

Einstein  v.  Jamison,  95  Pa.  St.  403,  ance    of    the    marriage.     Charleston 

per  Mercur,  J.;  Shannon  v.  Shultz,  87  Lumber  &  Manuf.  Co.  v.  Brockmyer, 

Pa.  St.  481;  Kuhns  v.   Turney,  lb.  supra. 

497.  "  Alabama :   Copeland  v.  Kehoe, 

^  Greenleaf  t).  Beebe,  80  El.  520.  67  Ala.  594,  under  a  former  statute. 

2  Charleston  Lumber  &  Manuf.  Co.  Otherwise  under  the  present  statute 

V.  Brockmyer,  18  W.  Va.  586.  of  1876,  §  3440. 

In  West  Virginia,  it  is  held  that  Arkansas,  under  former  statutes, 

a  married  woman  may  by  a  contract  Rogers  v.  Phillips,  8  Ark.  366. 

bind  the  rents  and  profits  of  her  separ-  Florida  :  The  mechanic's  lien  law 

rate  estate  during  the  continuance  of  does  not  apply  to  married  women  or 

her  marriage ;  and  it  follows  that  by  their   property.     O'Neil  v.  Percival, 
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or  the  husband  be  the  agent  through  whom  the  contract  is 
made ;  or  whether,  indeed,  it  is  made  by  one  or  both  of  them.^ 


1262.  The  land  of  a  married  -woman  is  not  subject  to  a 
lien  arising  under  the  contract  of  her  husband  without  her 
concurrence,  and  the  fact  that  she  knew  of  the  work  while  it 
was  in  progress,  and  made  no  objection  to  it,  does  not  of  itself 
charge  her  interest  in  the  land  with  a  lien.^ 


Kentucky  :  Fetter  v.  Wilson,  12  B. 
Mon.  90.  But  under  the  present  stat- 
ute a  married  woman  may  incur  a  lien 
on  her  property  by  a  written  contract 
with  her  husband  for  necessary  re- 
pairs. Marsh  v.  Alford,  5  Bush, 
392. 

Mississippi:  Gray  v.  Pope,  35 
Miss.  116  ;  Selph  u.  Howland,  23 
Miss.  264. 

Missouri,  under  former  statutes. 
Sibley  v.  Casey,  6  Mo.  164. 

In  Tennessee,   prior    to    1881,   a 
wife's  general  estate  was  not  charge- 
able by  a  mechanic's  lien.     O'Malley 
V.   Coughlin,  3  Tenn.   Ch.  431;   Sex- 
ton V.  Alberti,  10  Lea,  452.     Free- 
man, J.,  said  :  "  The  liability  of  the 
land  to  the  lien  would   seem  to  be 
met  by  the  fact  that,  under  our  law, 
she  could  only  dispose  of  or  convey 
it  by  conveyance  in  connection  with 
her  husband,  and  after  privy  exami- 
nation before  certain  officers,  as  pre- 
scribed by  our  statutes.     While  a  lien 
is  not  a  right  to  land,  nor  an  interest 
in  land,  as  such,  but  a  charge  fixed 
upon  it  by  the  law  or  contract,  still  it 
would  seem   an  incongruity  to   hold 
that  the   wife   could  thus  indirectly 
contract   for   a   result   by  which  her 
land  might  be  conveyed  or  disposed 
of  against  her  will,  when  she  could 
not  have  done  so  directly,  or  except 
under  prescribed  forms,  which  have 
not  been  complied  with."    But  a  mar- 
ried woman  having  power  to  bind  her 
separate  estate  could  charge  it  with  a 
mechanic's  lien,  especially  for  repairs. 
Shacklett  v.  Polk,  4  Heisk.  104.     See 
present  statutory  provisions,  §  1225. 


In  Texas,  a  wife  whose  husband 
had  left  her  and  had  gone  into  a  dis- 
tant state,  and  had  been  absent  two 
years,  and  from  whom  she  was  about 
obtaining  a  divorce,  was  held  to  be 
vested  with  the  power  to  manage  and 
control  her  separate  property,  for  her 
own  protection  as  a  feme  sole,  and 
with  the  power  to  subject  the  same  to 
a  lien  for  repairs.  Wright  v,  Black- 
wood, 57  Tex.  644. 

1  Copeland  v.  Kehoe,  67  Ala.  594; 
Sexton  V.  Alberti,  10  Lea,  452. 

'^  Connecticut :  Flannery  v.  Rohr- 
mayer,  46  Conn.  586,  588 ;  Gilman  v. 
Disbrow,45  Conn.  563,  566,  Pardee, 
J.,  said  :  "  As  a  prerequisite  to  the  lien, 
she  should  herself  either  have  made 
the  contract,  or  have  consented  to  the 
performance  of  the  work  after  infor- 
mation from  the  builders  that  it  was 
not  to  be  done  upon  the  personal  credit 
of  the  husband,  nor  upon  the  credit 
of  his  life  estate,  but  upon  the  credit 
of  her  fee,  and  that  this  last  would  be 
subjected  to  a  lien  in  default  of  pay- 
ment." 

Illinois:  Wendt  v.  Martin,  89  111. 
139;  Little  v.  Vredenburgh,  16  Bradw. 
(111.)  189;  Geary  v.  Hennessy,  9  lb. 
17. 

Indiana  :  Capp  v.  Stewart,  38 
Ind.  479;  Falkner  v.  Colshear,  39 
Ind.  201;  Johnson  v.  Tutewiler,  35 
Ind.  353;  Armstrong  v.  Nichols,  32 
Ind.  408;  Kowell  v.  Klein,  44  Ind. 
291.  And  see  Sharpe  v.  Cliflford,  44 
Ind.  346 ;  Shilling  v.  Templeton,  66 
Ind.  585. 

Iowa  :  McLaren  v.  Hall,  26  Iowa, 
297;  Miller  v.  HoUingsworth,  33  Iowa, 
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Of  course  the  wife  may  make  her  husband  her  agent ;  and  she 
may  do  this  unintentionally  by  her  acts,  conduct,  or  declara- 


224;  S.  C.  36  Iowa,  163;  Price  v. 
Seydel,  46  Iowa,  696 ;  Nelson  v. 
Cover,  47  Iowa,  250. 

Missouri :  Hughes  v.  Anslyn,  7 
Mo.  App.  400 ;  Barnes  v.  Berry,  8  lb. 
446;  Barker  v.  Berry,  4  lb.  584; 
Meyer  v.  Broadwell,  83  Mo.  571 ; 
Planing  Mill  Co.  v.  Brundage,  25  Mo. 
App.  268;  Eystra  v.  Capelle,  61  Mo. 
578;  Garnettu.  Berry,  3  Mo.  App.  197. 

WeTW  Jersey:  Johnson  ti.  Parker, 
27  N.  J.  L.  239  ;  Washburn  v.  Burns, 
34  N.  J.  L.  18. 

Ohio:  Spinning  v.  Blackburns,  13 
Ohio  St.  131. 

Pennsylvania:  Steinman  v.  Hen- 
derson, 94  Pa.  St.  313  ;  Woodward  v. 
Wilson,  68  Pa.  St.  208;  Barto's  App. 
55  Pa.  St.  386;  Dearie  v.  Martin,  78 
Pa.  St.  55;  Lloyd  v.  Hibbs,  81  Pa. 
St.  306 ;  Schriffer  v.  Saum,  lb.  385. 

Tennessee  :  Knott  v.  Carpenter,  3 
Head,  542;  Hughes  v.  Peters,  1 
Coldw.  67. 

Wisconsin  :  Lauer  v,  Bandow,  43 
Wis.  556;  Esslinger  v.  Huebner,  22 
Wis.  632. 

Other  States :  Fetter  v.  Wilson, 
12  B.  Mon.  (Ky.)  90;  Jones  v.  Wal- 
ker, 63  N.  Y.  612;  Bliss  v.  Patten,  5 
K.  I.  376;  Warren  v.  Smith,  44  Tex. 
245,  247. 

In  several  states  there  has  been 
legislation  on  this  subject. 

In  Kansas,  the  agreement  of  the 
husband  binds  the  wife's  estate,  and 
her  agreement  binds  the  husband's 
estate. 

In  Maryland,  when  a  building  is 
erected  on  land  of  a  married  woman 
by  her  husband,  or  by  some  one  em- 
ployed by  him,  the  lien  does  not  at- 
tach unless  notice  thereof  be  given  to 
her  in  writing  within  sixty  days  after 
doing  such  work,  or  furnishing  such 
materials.    E.  Code  1878,  p.  696,  §  10. 

Michigan :  Any  person  performing 
labor,  or  furnishing   materials,  upon 
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lands  owned  by  any  married  woman* 
or  in  which  she  owns  an  interest,  with 
her  knowledge  or  consent,  either  ex- 
press or  implied,  in  pursuance  of  any 
contract  made  with  her  husband,  or 
with  any  contractor  or  sub-contractor 
of  said  husband,  shall  have  a  lien 
upon  the  premises  in  the  same  cases 
and  to  the  same  extent  as  though  the 
contract  had  been  made  with  such 
married  woman  in  person ;  and  the 
furnishing  of  such  material,  or  the 
performing  of  such  labor,  under  such 
contract  or  sub-contract,  in  an  open 
and  public  manner,  shall  be  sufficient 
evidence  in  all  courts  of  the  knowl- 
edge and  consent  of  such  married 
woman  thereto,  if  she  be  a  resident  of 
this  State.    Pub.  Acts  1887,  §  1. 

In  Minnesota,  a  lien  may  be  had 
upon  the  estate  of  a  married  woman 
for  labor  or  materials  furnished  with 
her  knowledge  or  consent,  in  pursu- 
ance of  a  contract  with  the  husband, 
when  such  knowledge  and  consent  are 
sufficient  to  establish  that  the  hus- 
band acted  as  her  agent.  Laws  1883, 
§43. 

Under  this  provision,  if  the  house 
be  built  by  the  husband  as  agent  of 
his  wife,  notice  to  him  is  sufficient. 
But  if  it  was  built  by  him  in  the  ex- 
ercise of  his  own  authority,  and  he 
acted  solely  in  his  capacity  as  hus- 
band, with  only  the  authority  implied 
from  that  capacity,  then  the  notice 
must  be  given  to  the  wife.  Conway 
V.  Crook,  66  Md.  290;  Jorden  v. 
Pumphrey,  36  Md.  361. 

Neiw  Jersey:  Any  married  woman, 
upon  whose  lands  any  building  shall 
be  erected  or  repaired,  or  whereon 
any  fixtures  shall  be  put,  shall  be 
taken  as  consenting  to  the  same,  and 
such  building  and  the  land  shall  be 
subject  to  lien;  but  if  any  married 
woman  shall  cause  to  be  filed  in  the 
clerk's  office  of  the  county  wherein 
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tions,^     as  well  as  intentionally  by  expressly  making  him  her 
agent. 

1263.  The  wife's  knowledge  of  the  improvements  made 
by  her  husband  on  her  land  is  not  a  sufiBcient  consent  on  her 
part  to  subject  her  land  to  liens  for  such  improyements.^  The 
fact  that  the  wife  approved  the  plans,  and  knew  that  she  was  to 
live  in  the  house  with  her  husband  and  family,  is  not  sufficient  to 
make  the  husband's  contract  in  his  own  name  the  basis  of  a  lien 


such  building  is  located  a  notice  in 
■writing  describing  the  property,  and 
that  she  does  not  consent  to  the  erec- 
tion or  repairing  of  such  building  on 
her  lands,  and  the  same  is  being  done 
against  her  wishes  and  consent,  then 
in  such  case  the  building  and  the  land 
shall  be  free  from  the  lien  from  the 
time  she  shall  have  filed  such  notice. 
Kev.  1877,  p.  669.  Otherwise  before 
this  statute.  Johnson  v.  Parker,  27 
N.  J.  L.  239.  For  a  decision  under 
the  present  statute,  see  Kittredge  v. 
Neumann,  26  N.  J.  Eq.  195. 

Ohio  :  Whpn  a  married  woman  is 
the  owner  of  any  property  on  which 
a  mechanic's  lien  is  given,  and  has 
knowledge  of  any  construction,  alter- 
ation, repair,  or  removal  for  which  a 
lien  is  given,  the  same  being  done 
under  a  contract  with  her  husband, 
and  without  her  express  objection, 
such  husband  shall  be  deemed  and 
held  to  be  the  duly  authorized  agent 
for  that  purpose  of  such  married 
woman.     Laws  1887,  p.  47,  §  3192. 

In  Rhode  Island,  the  written  con- 
sent of  the  wife  must  be  obtained  to 
the  husband's  contract  in  order  to 
bind  her  estate.  E.  S.  1882,  ch.  177, 
§  3;  Bliss  V.  Patten,  5  R.  I.  380;  Cam- 
eron V.  McCuUough,  11  K.  I.  173. 

Tennessee:  The  lien  applies  to 
and  embraces  the  lands,  both  separate 
and  general  estate,  of  femes  covert, 
when  the  contract  is  made  with  the 
wife,  and  evidenced  by  writing  signed 
by  her.  Code  1884,  §  2741.  If  work 
or  materials  be  furnished  in  ignorance 


of  her  right  on  the  lands  of  a  married 
woman  who  has  not  signed  such  con- 
tract, and  she  refuses  to  recognize  a 
lien,  the  mechanic,  laborer,  or  furnisher 
may,  after  giving  ten  days'  notice,  take 
and  remove  such  property,  or  the  parts 
of  the  same  on  which  the  labor  was 
performed  or  materials  used.  The 
same  right  applies  in  other  cases  of 
parties  under  disability,  whether  as 
minors,  persons  of  unsound  mind,  or 
cestuis  que  trust,  under  like  circum- 
stances.    Acts  1887,  ch.  85,  §  2. 

Vermont :  The  real  estate  of  a 
married  woman  may  be  charged  with 
a  mechanic's  lien  when  she  assents  to 
the  contract;  and  in  suits  brought  to 
enforce  the  same,  the  wife  may  be 
joined  as  defendant  with  the  husband, 
and  coverture  shall  be  no  defence 
thereto.     E.  L.  1880,  §  1987. 

1  Jones  V.  Pothast,  72  Ind.  158; 
Vail  V.  Meyer,  71  Ind.  159;  Dame 
V.  Coffman,  58  Ind.  345,  overruled  ; 
Burdick  ».  Moon,  24  Iowa,  418;  Kidd 
V.  Wilson,  23  Iowa,  464;  Lex  v. 
Holmes,  4  Phila.  (Pa.)  10. 

2  Conway  v.  Crook,  66  Md.  290  ; 
5.  C.  7  Atl.  Eep.  402;  Willard  v. 
Magoon,  30  Mich.  273;  Planing  Mill 
Co.  V.  Brundage,  25  Mo.  App.  268; 
Garnett  v.  Berry,  3  Mo.  App.  197,  202; 
Murphy  v.  Murphy,  15  Mo.  App.  600; 
Bliss  V.  Patten,  5  R.  I.  376,  380; 
Geary  v.  Hennessy,  9  Bradw.  (111.) 
17;  Spinning  v.  Blackburn,  13  Ohio 
St.  131;  Hughes  v.  Peters,  1  Coldw. 
(Tenn.)  67,  69;  Fetter  u.  Wilson,  12B. 
Mon.  (Ky.)  90,  91. 
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upon  her  land.  It  is  the  duty  of  the  husband  to  provide  a  home 
for  his  wife  and  family,  and  there  is  no  obligation  legal  or  equi- 
table on  the  wife  or  her  estate  for  the  contract  of  the  husband  to 
build  a  house  for  his  family  home,  though  this  be  built  on  the 
land  of  the  wife. 

Moreover,  the  fact  that  the  wife  visited  the  house  which  her 
husband  was  having  built  upon  her  land,  and  gave  directions 
about  the  arrangements  of  closets  and  the  like,  which  did  not, 
however,  add  to  the  cost  of  the  building,  can  have  no  proper 
tendency  to  show  an  antecedent  appointment  by  her  of  her  hus- 
band as  her  agent.^ 

The  fact  that  the  wife  with  her  husband  was  living  in  the 
house  is  not  sufficient  to  charge  her  estate  with  a  lien  for  repairs 
to  the  house  which  her  husband  contracted  for  in  his  own  name.^ 

But  if  the  wife  participates  in  the  negotiations  for  improve- 
ments upon  her  lands,  and  gives  directions  as  to  changes  in  the 
work  during  its  progress,  these  facts,  when  proved,  warrant  a 
finding  that  the  work  was  done  for  her  and  under  her  contract 
or  consent ;  and  a  lien  may  be  adjudged  against  her  property.^ 

1264.  Under  statutes  which  allow  a  lien  for  work  done 
with  the  owner's  consent,  the  lien  will  attach  to  the  property 
of  a  married  woman  for  labor  performed  at  the  husband's  re- 
quest with  her  knowledge  and  consent.*     The  husband's  agency 

1  Conway 'u.  Crook,  66  Md.   290;  lose  it  by  reason  of  a  mere  contract 

Johnson  v.  Parker,  27  N.  J.  L.  239;  made  by  the  husband,  in  which  she  did 

Wright  V.  Hood,  49  Wis.  235;  Barnes  not  join  and  was  never  asked  to  join, 

V.  Berry,  8  Mo.  App.   446;  Planing  the  evidence  that  she  authorized  him, 

Mill  Co.   V.  Brundage,  25  Mo.  App.  as  her  agent,  to  make  it,  should  be  so 

268,    276.      Phillips,  P.    J.,   in    giv-  clear,  cogent,  and  persuasive    as    to 

ino-  judgment  on   this  case,  forcibly  leave  no  reasonable  doubt  of  the  fact 

says  :    "  We  do  not  deem  it  wise  or  in  the  mind  of  the  court  or  jury." 

politic,  even  in  carrying  out  the  true  Contra,  see  McCormick  v.  Lawton, 

spirit  of  the  lien  law,  to  establish  a  3  Neb.  449. 

precedent  by  which  improvident  hus-  ^  Willard  v.  Magoon,  30  Mich.  273. 

bands  may  contract  away  their  wives'  In  this  case  the  building  was  a  tavern, 

real  estate  by  indirection  and  impli-  which  had  been  injured  by  a  recent 

cation.    The  law,  for  her  just  protec-  fire,  and  the  husband  was  individually 

tion,  disables  her  husband  from  con-  interested  in  having  the  repairs  made, 

veying  away  her  real  property,  unless  Lauer  v.  Bandow,  43  Wis.  556. 

she  join  in  the  deed,  duly  acknowl-  '  Leisse  v.  Schwartz,  6  Mo.  App. 

edged.     And  where  it  is  attempted,  as  413;  Collins  v.  Megraw,  47  Mo.  495. 

in  this  case,  to  create  a  burden  on  her  *  Wheaton  i;.  Trimble     145  Mass. 

estate,  whereby  she  may,  nolens  volens,  345 ;  <S.  C  5  N.  Eng.  Rep.  381;  S.  C.  14 
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may  be  inferred  from  the  fact  that  he  had  been  intrusted  with  the 
general  management  of  her  property.  But  the  agency  of  the  hus- 
band cannot  be  inferred  from  the  marital  relation  alone.  There 
must  either  be  some  express  or  implied  authority  conferred  by  the 
wife  upon  the  husband  to  act  for  her,  or  a  subsequent  adoption  and 
ratification  of  his  acts,  in  order  to  bind  the  wife  and  impose  a  lien 
upon  her  property.^  Perhaps,  if  a  husband  should  contract  in  his 
wife's  name  for  a  building  or  improvements  upon  her  land,  with 
her  knowledge,  or  under  circumstances  such  that  she  would  have 
good  cause  to  know  of  such  contract  or  to  suspect  it,  she  might 
be  charged  with  the  duty  of  notifying  the  contractor  that  she 
repudiated  the  assumed  agency,  and  in  default  of  such  notifica- 
tion she  might  be  bound,  and  her  land  subjected  to  a  lien.  But 
she  would  be  under  no  such  obligation,  and  no  lien  would  attach, 
in  case  the  husband  contracted  in  his  own  name.^ 

The  fact  that  the  repairs  are  necessary  for  the  preservation  of 
the  property  does  not  enable  the  husband  to  incumber  it  by  a 
mechanic's  lien  without  the  wife's  authority.* 

1265.  Some  contradiction  in  the  cases  is  to  be  attributed 
to  the  differences  in  the  terms  of  the  statutes  as  regards  the 
requirements  of  a  contract  or  consent  on  the  part  of  the  owner. 
Under  statutes  which  make  a  contract,  express  or  implied,  of  the 
owner,  a  prerequisite  to  the  attaching  of  a  lien  upon  his  prop- 
erty, a  contract  cannot  be  implied  from  mere  knowledge  that 
some  other  person  is  making  improvements  upon  his  land,  or 
even  from  consent  to  the  making  of  such  improvements.*  But 
under  statutes  which  provide  that  the  owner  and  his  property 
may  be  bound  by  his  consent  to  improvements,  knowledge  on  his 
part  of  such  improvements  will  sometimes  amount  to  consent.^ 
Under  statutes  of  the  latter  kind,  the  consent  of   a  married 

N.  East.  Rep.  104;  Greenleafw.Beebe,  Seydel,    46    Iowa,   696;     Nelson    v. 

80  111.  520  ;  Schwartz  v.  Saunders,  46  Cover,  47  Iowa,  250;  Conway  v.  Crook 

111.18;    Anderson  u.Armstead,  69111.  (Md.),  7   Atl.   Kep.  402;    Geary  v. 

452,453;  MoCormick  v.  Lawton,  3  Hennessy,  9  Bradw.  (111.)  17. 

Neb.  449;  Collins  u.  Megraw,  47  Mo.  "  Getty  v.  Tramel,  67  Iowa,  288; 

495;  Forrester  v.  Preston,  2  Pitts.  Pa.  Miller  v.  HoUingswortli,  36  Iowa,  163. 

298.  8  Dearie  v.  Martin,  78  Pa.  St.  55,  58. 

1  Kidd  V.  Wilson,  23  Iowa,  464;  <  Jones  v.  Walker,  63  N.  Y.  612. 

Burdick  v.  Moon,  24  Iowa,  418;  Miller  «  Otis  v.  Dodd,  90  N.  Y.  336  ;  Bur- 

V.  Hollingsworth,  36  Iowa,  163  ;  Bis-  kitt  v.  Harper,  79  N.  Y.  273;  Husted 

sell  V.  Lewis,  56  Iowa,  231;  Price  v.  u.  Mathes,  77  N.  Y.  388. 
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woman  to  the  erection  of  buildings  upon  her  land  may  be  im- 
plied from  her  knowledge,  and  the  absence  of  an^  objection  on 
her  part.^  But  under  statutes  which  give  a  lien  only  by  virtue 
of  a  contract  of  the  owner  or  of  his  agent,  her  knowledge  of  im- 
provements upon  her  land  does  not  imply  a  contract  by  her  ;  a 
contract  by  her,  or  by  her  authorized  agent,  must  be  proved  in 
order  to  charge  her  land  with  liens.^  Accordingly,  where  a  hus- 
band, with  the  full  knowledge,  consent,  and  approval  of  his  wife, 
and  in  pursuance  of  her  desire,  entered  into  a  contract  for  repairs 
and  improvements  upon  her  house,  in  which  both  resided  at  the 
time,  and  it  appeared  that  she  did  not  personally  assume  or  intend 
to  pay  for  any  part  of  the  improvements,  but  that  her  husband 
intended  to  carry  out  the  contract  himself,  it  was  held  that  the 
husband  was  not  the  agent  of  the  wife,  and  that  her  property 
could  not  be  subjected  to  a  lien  under  the  contract.^ 

1266.  Circumstances  under  -which  the  husband's  agency 
has  been  established.  —  Where  a  wife  conveyed  land  to  a  trus- 
tee in  trust  for  herself  for  life,  and  the  deed  provided  that  the 
property  might  be  built  upon,  and  gave  the  husband  and  wife 
the  general  management  of  the  premises,  acting  in  concurrence 
with  and  with  the  approval  of  the  trustee,  the  contracts  of  the 
husband  made  in  his  own  name  for  the  erection  of  buildings  on 
the  land,  and  made  with  full  knowledge  of  the  wife  and  the  trus- 
tee, and  without  objection  on  their  part,  were  held  to  authorize 
persons  performing  labor  and  furnishing  materials  to  enforce  a 
lien  against  the  whole  estate.* 

The  fact  that  materials  were  sold  to  the  husband  and  charged 
to  him  upon  account,  and  that  his  note  was  demanded  in  pay- 
ment, tends  to  show  that  they  were  sold  upon  his  personal  credit, 
and  not  upon  the  credit  of  his  wife's  estate  upon  which  they 
were  used.^ 

Where  the  wife  mortgaged  her  land  to  raise  money  with  which 
to  improve  it  by  erecting  a  house,  and  the  husband  took  the 
money,  and  with  her  knowledge  and  consent  erected  the  build- 

1  Husted  V.  Mathes,  77  N.  Y.  388;  s  Ziegler».Galvin,  45  Hun  (N.  Y.), 
Nellis  V.  Bellinger,  6  Hun  (N.  Y.),  44 ;  Jones  v.  Walker,  supra,  resembles 
560;  Anderson  v.  Mather,  44  N.  Y.    this  case. 

249,  262.  *  Taylor  v.  Gilsdorff,  74  111.  354. 

2  Yale  n.  Dederer,  68  N.  Y.  329;        6  Wright  v.  Hood,  49  Wis.  235. 
Ainsley    i;.   Mead,   3    Lans.  (N.  Y.) 

116  ;  Jones  v.  Walker,  63  N.  Y.  612. 
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ing,  employing  various  mechanics,  he  was  held  to  be  his  wife's 
agent  for  the  purpose,  and  her  property  was  bound  by  liens  of  the 
mechanics  employed.^ 

1267.  If  the  legal  title  is  in  the  husband,  though  the  prop- 
erty was  purchased  with  the  wife's  money,  so  that  there  is  a 
resulting  trust  in  her  favor,  liens  for  improvements  made  by  his 
direction  bind  the  property  as  against  the  secret  resulting  trust.^ 

Where  the  husband  held  the  property  as  trustee  for  his  wife, 
and  he  contracted  in  his  own  name  for  improvements,  and  these 
were  made  with  the  knowledge  of  the  wife,  and  she  gave  direc- 
tions about  them,  it  was  held  that  these  facts  tended  to  show 
authority  on  the  part  of  the  husband  to  act  for  her,  and  such  a 
participation  in  the  contract  as  might  fix  a  lien  on  her  interest  in 
the  property .2 

1268.  If  the  land  really  belongs  to  the  husband,  or  he  has 
taken  a  conveyance  of  it  to  his  wife  with  intent  to  defraud  a 
builder,  it  is  bound  by  a  lien  for  materials  furnished  and  labor 
performed  at  his  request  in  erecting  a  building  upon  the  land. 
Thus,  if  the  land  was  purchased  by  the  husband  with  his  own 
money  and  the  conveyance  taken  to  his  wife,  the  transaction  is 
eqivalent  to  a  voluntary  conveyance,  and  is  void  as  against  exist- 
ing creditors,  and  subsequent  creditors  also,  where  there  is  an 
intent  to  defraud  them.  The  land  is  equitably  subject  to  a  lien 
under  the  contract  of  the  husband.* 

1269.  Furnished  on  husband's  credit.  —  If  a  husband  pur- 
chases materials  for  building  or  repairing  a  house  belonging  to 
his  wife,  and  they  are  furnished  to  the  husband  solely  on  his 
credit  without  reference  to  his  wife's  property,  no  lien  can  be 
asserted  upon  the  premises  of  the  wife,  but  the  material-man 
must  look  to  the  husband  alone  for  payment.^ 

1270.  There  may  be  a  mechanic's  lien  upon  land  held  in 

1  Thompson  v.  Shepard,  85  Ind.  Weller  v.  McNabb,  4  Sneed  (Tenn.), 
352.  422. 

2  Ivey  u.  White,  50  Miss.  142.  6  -yyendt  v.  Martin,    89   III.    139; 

3  Schraitt  V.  Wright,  6  Mo.  App,  Little  v.  Vredenburgh,  16  Bradw. 
601.  (III.)    189;  Meyer  v.  Broadwell,    83 

^  Hitchcock  D.  Kiely,  41  Conn.  611;  Mo.  571;  Finley's  App.  67  Pa.  St. 
Hooker  v.   McGlone,   42    Conn.    95;     453. 
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joint  tenancy  by  husband  and  wife.^  Where  the  written  con- 
tract with  the  builder  is  signed  by  the  husband,  the  wife's  ac- 
quiescence and  consent  may  be  shown.  Her  consent  is  also 
suSBeiently  shown  by  her  joining  in  the  contract  with  her  hus- 
band.2 

But  in  some  cases  it  has  been  held  that  the  husband's  contract 
would  bind  himself  and  his  interest  alone,  and  would  not  affect 
the  rights  of  his  wife.^ 

1271.  Husband's  estate  by  the  curtesy  is  subject  to  lien. 
Where  a  husband  in  the  actual  possession  of  his  wife's  real  estate 
employs  mechanics  to  build  a  house  upon  the  land,  and  by  means 
of  such  employment  a  lien  is  created,  his  estate  by  the  curtesy 
initiate  may  be  sold  to  satisfy  the  lien.*  But  the  interest  of  a 
husband  in  a  lease  owned  by  his  wife  for  nine  hundred  and 
ninety-nine  years  is  not  one  upon  which  a  builder's  lien  can  attach 
under  a  contract  with  the  husband,  for  only  an  estate  of  inherit- 
ance is  subject  to  the  husband's  curtesy  initiate,  and  such  a  lease 
is  only  a  chattel  interest.^ 

III.    Contract  or  Consent  of  Lessor  or  Lessee. 

1272.  The  word  "owner  "  in  the  statutes  is  comprehensive 
enough  to  include  the  owner  of  a  leasehold  estate,  as  well  as 
the  owner  of  a  greater  estate,  so  that  the  lien  attaches  to  a  lease- 
hold estate  without  the  aid  of  a  special  statute  for  that  purpose.^ 

1  Washburn  v.  Burns,  34  N.  J.  L.  *  California  :  McGreary  v.  Os- 
18;  Mitchell  v.  Hodges,  87  Ind.  491;  borne,  9  Cal.  119;  Gaskill  »  Trainer, 
Jones  B.  Pothast,  72  Ind.  158;  Vail  u.     3  Cal.  334. 

Meyer,  71  Ind.  159 ;  Fitch  v.  Baker,  Indiana  :   McCarty  v.  Burnet,  84 

23  Conn.  563.  Ind.  23;   Wilkerson  v.  Eust,  57  Ind. 

2  Greenough  v.  Wiggington,  2  G.  172;  Baylies  v.  Sinex,  21  Ind.  45; 
Greene  (Iowa),  435.  Lynam  v.  King,  9  Ind.  3. 

3  Washburn  u.  Burns,  stipra;  John-  Pennsylvania:  Gault  v.  Bilyeau, 
son  V.  Parker,  27  N.  J.  L.  239.  25  Pa.    St.   521  ;  S.  C.  1  Phila.  466; 

*  Kirby  v.   Tead,  13  Met.  (Mass.)  Mountain  City,  &c.  Asso.  v.  Kearns, 

149;   Briggs  i;.  Titus,  13  K.  I.   136;  103  Pa.  St.  403. 

S.  C.  7  R.  I.  441;  Martin  ».  Pepall,  Ohio:  Hart  v.  Globe  Iron  Works, 

6   B,.  I.  92;   Fitch  v.  Baker,  supra;  37  Ohio  St.  75;  Dutro  v.  Wilson,  4 

Schnell     V.    Clements,    73     111.    613.  lb.  101 ;  Choteau  v.  Thompson,  2  lb. 

See,  however.  Fetter  v.  Wilson,   12  114.     In  the  latter  case  the  court  say: 

B.  Mon.  (Ky.)  90;  Woodward  v.  Wil-  "  If  the  ownership  is  in  fee,  the  lien 

son,  68  Pa.  St.  208.  is  upon  the  fee;  if  it  is  of  a  less  estate, 

5  Flannery  v.  Rohrmayer,  49  Conn,  the  lien  is  upon  such  smaller  estate. 

27  ;  S.  C.  46  Conn.  558.  To  hold  that  the  owner  in  fee  only  is 
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It  attaches  to  a  leasehold  estate  not  only  in  the  hands  of  the 
lessee,  but  also  in  the  hands  of  his  assignee.^    It  attaches  even 


meant,  would  be  directly  subversive 
of  the  policy  of  the  act,  and  in  a  great 
degree  render  it  useless." 

Tennessee  :  Alley  v.  Lanier,  1 
Cold.  540;  Burr  v.  Graves,  4  Lea, 
552  ;  Daniel  v.  Weaver,  5  Lea,  392. 

Other  States :  Judson  v.  Stephens, 
75  111.  255;  Mills  v.  Matthews,  7  Md. 
315;  Harman  v.  Allen,  11  Ga.  45; 
Eothe  V.  Bellingrath,  71  Ala.  55; 
Hathaway  v..  Davis,  32  Kans.  693; 
Laviolette  v.  Redding,  4  B.  Mon.  (Ky.) 
81. 

In  several  states  there  are  statutory 
provisions  in  relation  to  liens  upon 
leasehold  estates. 

In  Rhode  Island,  P.  S.  1882,  ch. 
177,  §  2;  Delavrare,  Laws  1879,  ch. 
145;  Mississippi,  Code  1880,  §  1380, 
i£  the  contract  be  made  with  the  lessee 
or  tenant,  the  written  consent  of  the 
landlord  must  be  obtained  in  order  to 
bind  his  estate. 

Florida :  Said  lien  shall  only  apply 
to  the  interest  of  the  lessee  or  opera- 
tor of  sawmills,  unless  the  lessor,  by 
virtue  of  a  lease,  becomes  part  owner 
in  the  lumber  and  other  material 
manufactured.  The  land  or  wharf 
upon  which  any  mill,  distillery,  or 
other  manufactory  is  situated,  and 
which  is  held  under  lease,  shall  not 
be  subjected  to  any  lien  other  than 
on  the  leasehold  interest.  Acts  1887, 
p.  126,  No.  67. 

In  Indiana,  when  the  contract  for 
labor  or  materials  is  made  with  a  ten- 
ant alone,  the  lien  extends  to  his  in- 
terest in  the  land.  Acts  1883,  ch. 
115,  §  2. 

Louisiana:  If  the  buildings,  im- 
provements, or  other  works  are  caused 
to  be  erected  by  a  lessee  of  the.  lot  of 
ground,  in  that  case  the  privilege  shall 
exist  only  against  the  lease,  and  shall 
not  affect  the  owner.  K.  Laws  1886, 
§  2874. 


Builders  who  contract  with  tenants 
for  alterations  or  repairs  of  the  de- 
mised premises  have  no  privilege  as 
against  the  lessor.  Sewall  v.  Duples- 
sis,  2  Kob.  66;  Hoffman  v.  Laurans, 
18  La.  70. 

In  Maryland,  R.  Code  1878,  p. 
696,  §  9,  and  District  of  Columbia, 
Stats.  U.  S.  1884,  ch.  143,  §  4,  when  a 
building  is  erected  by  a  lessee  or 
tenant,  the  lien  attaches  only  to  his 
interest. 

In  New  Jersey,  if  a  building  is 
erected  by  a  tenant,  only  the  estate  of 
the  tenant  is  subject  to  a  lien,  unless 
it  be  erected  with  the  consent  of  the 
owner  in  writing,  which  may  be  ac- 
knowledged and  recorded.  Revision 
1877,  p.  668,  §  4.  The  written  con- 
sent under  this  provision  must  be 
absolute.  ,  It  cannot  be  implied  from 
a  clause  in  a  lease  or  other  writing 
that  the  lessee  shall  make  repairs  at 
his  own  cost.  Hervey  v.  Gay,  42 
N.  J.  L.  168,  reversing  Gay  v.  Her- 
vey, 41  lb.  39. 

In  Pennsylvania,  liens  for  repairs, 
alterations,  or  additions  made  by  a 
lessee  or  tenant,  without  the  written 
consent  of  the  owner  or  his  agent,  do 
not  bind  the  owner's  estate.  Laws 
1887,  pp.  118,  119. 

All  persons  performing  labor  or 
furnishing  labor  for  or  about  the  con- 
struction of  any  engine,  engine-house, 
derrick,  tank,  buildings,  machinery, 
wood  or  iron  improvement,  construc- 
tion, or  erection  upon  any  leasehold, 
either  by  written  or  verbal  lease,  or  for 
boring,  drilling,  or  mining,  whether 
such  labor  be  done  by  day,  month,  or 
year,  or  by  contract,  for  the  tenant  or 
lessee  of  such  lot,  shall  have  a  lien 
upon  such  engine,  engine-house,  der- 
rick, tank,  building,  machinery,  wood 
or  iron  improvement,  oil  wells  and  fix- 
tures, on  said  lot  or  leasehold  itself, 


1  Daniel  v.  Weaver,  supra. 
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to  the  interest  of  one  having  only  a  verbal  lease  for  a  term  of 
years,!  and  to  the  interest  which  one  has  under  an  agreement 
for  a  lease  .^ 

The  right  of  a  lessee  under  the  covenants  of  his  lease  to  se- 
cure payment  for  buildings  erected  by  him  on  the  leased  prem- 
ises at  the  expiration  of  his  term,  is  an  interest  in  the  land  within 
the  meaning  of  a  statute  giving  a  lien  upon  any  interest  which  the 
owner  may  have  in  the  land.^ 

1273.  Effect  of  forfeiture  of  lease.  —  A  mechanic's  lien  at- 
taches to  a  lessee's  leasehold  estate  subject  to  all  the  conditions 
of  the  lease.  Though  the  lessee  has  made  valuable  improve- 
ments, which  are  to  become  the  property  of  the  lessor  at  the  end 
of  the  term,  or  which  are  to  revert  to  him  upon  his  failure  to 
perform  the  covenants  of  the  lease,  upon  the  lessee's  default 
the  property  reverts  to  the  lessor  free  from  the  lien  of  mechanics, 
unless  these  are  in  some  way  protected  by  statute.* 

If  the  lease  has  been  forfeited,  the  holder  of  the  lien,  before  he 
can  acquire  the  rights  of  the  lessee  by  purchasing  the  leasehold 
estate  with  the  improvements,  must  pay  the  lessor  all  arrears  of 
rent  under  the  lease.®     A  mere  failure  to  pay  the  rent  does  not 

for  the  price  and  value  of  such  work  *  Nordyke  &  Marmon  Co.  v.  Hawk- 

and  labor.      The  lien   extends   only  eye    Woollen    Mills,    53    Iowa,    521 ; 

to  the  interest  of  the  lessee  or  tenant.  Mountain  City  Market,  &c.  Asso.  v. 

When  the  materials  are  furnished  or  Kearns,  103  Pa.  St.  403. 

labor  performed  by  another  than  the  ^  Montandon  v.  Deas,  14  Ala.  33. 

original  contractor,  he  shall  notify  the  ^  Watson  D.Gardner  (111.),   10  N. 

owner  of  the  leasehold  property  of  his  East.  Rep.  192. 

intention   to   file   a,   mechanic's  lien;  *  Cornells.  Barney,  26 Hun  (N.Y.), 

and  unless  such  notice  be  given,  no  134. 

such  lien  shall  be  filed,  nor  be  of  any  ^  Eothe  v.  Bellingrath,  71  Ala.  55; 

validity.  Hathaway    v.   Davis,    32   Kans.  693; 

A  claim  of  lien  must  be  filed  within  Gaskill  ti.  Trainer,  3  Cal.  334. 
thirty  days  from  the  time  the  last  In  several  states,  statutes  have  been 
work  was  done,  similar  in  form  to  that  enacted  for  the  protection  of  lien-hold- 
provided  for  other  mechanics'  liens,  ers  in  case  of  forfeiture  of  the  lease, 
but  a  special  form  is  indicated  by  the  Alabama  :  When  the  building  or 
statute.  Every  such  debt  shall  be  a  improvement  is  erected  under  or  by 
lien  for  thirty  days  after  the  last  labor  virtue  of  any  contract  with  a  lessee  in 
was  done;  but  the  lien  is  discharged  possession,  and  the  erection  is  not  in 
unless  the  claimant,  within  three  violation  of  the  terms  or  conditions  of 
months  from  the  date  of  filing  his  the  lease,  the  lien  shall  attach  to  such 
statement  of  claim,  prosecutes  the  building  or  improvement,  and  to  the 
same  by  causing  a  scire  facias  to  be  unexpired  term  of  the  lease,  and  the 
issued  thereon.  Xaws  1887,  pp.  409-  holder  of  the  lien  shall  have  the  right 
411 ;  Ely  v.  Wren,  90  Pa.  St.  148.  to  avoid  a  forfeiture  of  the  lease  by 
26G 
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work  a  forfeiture.     There  must  be  a  demand  to  effect  this.     A 
forfeiture  is  never  implied,  and  is  not  favored  by  the  rules  of  law. 


paying  rent  to  the  lessor,  as  it  becomes 
due  and  payable,  or  by  the  perform- 
ance of  any  other  act  or  duty  to  which 
the  lessee  may  be  bound;  and  if  the 
lien  is  enforced  by  a  sale  of  the  build- 
ing or  improvement,  the  purchaser 
may,  at  his  election,  become  entitled 
to  the  possession  of  the  demised  prem- 
ises, and  to  remain  therein  for  the  un- 
expired term,  by  paying  rent  to  the 
lessor,  or  performing  any  act  or  duty 
to  which  the  lessee  was  bound,  as  if 
he  were  the  assignee  of  the  lease ;  or 
he  may,  within  sixty  days  after  the 
sale,  remove  such  building  or  improve- 
ment from  the  premises;  and  if  he 
elects  to  take  possession  and  to  re- 
main therein  until  the  expiration  of 
the  term  of  the  lease,  he  may,  within 
a  reasonable  time  after  the  expiration 
of  the  term,  remove  such  building  or 
improvement  from  the  premises.  If, 
before  a  sale,  the  holder  of  the  lien  has 
made  any  payments  of  rent  or  other 
pecuniary  compensation  to  the  lessor, 
which  ought  to  have  been  paid  by  the 
lessee,  he  shall  be  reimbursed  such 
payments  from  the  proceeds  of  sale. 

When  a  lien  attaches,  the  lessor,  at 
any  time  before  a  sale  of  the  property, 
shall  have  the  right  to  discharge  the 
same  by  paying  to  the  holder  the 
amount  secured  thereby,  including 
costs  and  all  moneys  he  may  have  paid 
to  the  lessor  to  prevent  a  forfeiture  of 
the  lease;  and  after  a  sale,  he  shall 
have  the  right  to  prevent  the  removal 
of  the  building  or  improvement  from 
the  premises,  by  paying  to  the  pur- 
chaser the  value  of  such  building  or 
improvement;  and  upon  such  pay- 
ment, either  to  the  holder  of  the  lien 
or  to  the  purchaser,  such  building  or 
improvement  shall  become  the  property 
of  the  lessor.  Code  1886,§§  3020, 3021. 

In  Missouri,  R.  S.  1879,  §  3175, 
the  improvement  and  the  leasehold 
estate  or  term  shall  be  subject  to  lien; 


and  in  case  the  lessee  has  forfeited  his 
term,  the  purchaser  under  the  lien  is 
entitled  to  pay  up  all  arrears  of  rent, 
unless  the  lessor  has  obtained  posses- 
sion or  judgment  for  possession,  in 
which  case  the  purchaser  shall  have 
the  right  only  to  remove  the  improve- 
ment within  sixty  days,  and  the  owner 
shall  receive  the  rent  due  him  out  of 
the  proceeds  of  the  sale  down  to  the 
time  of  removal. 

In  Iowa,  R.  Code  1880,  §  2131; 
and  Dakota  Territory,  Compiled 
Laws  1887,  §  5479,  the  lien  attaches 
to  the  extent  of  the  interest  of  the 
owner  ;  and  when  this  interest  is  a 
leasehold  interest,  the  forfeiture  of  the 
lease  shall  not  impair  the  lien  so  far 
as  it  concerns  the  buildings,  erections, 
or  improvements,  but  the  same  may 
be  sold  to  satisfy  the  lien  and  may  be 
removed  within  thirty  days. 

Kentucky  :  If  labor  be  performed 
or  materials  furnished  by  contract 
with  a  lessee  of  real  estate  for  a  term 
of  years,  and  if,  before  the  expiration 
of  the  terra  by  lapse  of  time,  the  les- 
see's interest  therein  shall,  from  any 
cause,  become  forfeited  to  the  lessor, 
or  shall  be  surrendered  to  him,  and  if 
the  lessor  shall  refuse  to  pay  the  same, 
the  person  performing  the  work  or 
furnishing  the  materials  shall  have 
the  right  to  remove  the  same  from  the 
leased  premises,  provided  it  can  be 
done  without  material  injury  to  any 
previous  improvement  on  said  leased 
premises.     G.  S.  1883,  ch.  70,  §  4. 

Montana  Territory  :  And  when 
the  interest  owned  by  the  owner  or 
proprietor  of  a  building,  erection,  or 
other  improvement  is  only  a  leasehold 
interest,  the  forfeiture  of  such  lease 
for  the  non-payment  of  rent,  or  non- 
compliance with  any  of  the  other  stip- 
ulations therein,  shall  not  forfeit  or 
impair  such  liens  so  far  as  concerns 
the  buildings,  erections,  and  improve- 
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It  cannot  take  place  by  consent,  though  there  may  be  a  surren- 
der by  the  lessee.  But  a  surrender  will  not  be  allowed  to  defeat 
a  mechanic's  lien  upon  the  lessee's  estate,  where  the  lien  has  ac- 
crued before  the  surrender  took  place.^  If  after  such  surrender 
the  lessor  or  owner  makes  improvements  upon  the  property,  a 
mechanic's  lien  which  has  previously  attached  to  the  leasehold 
interest  is  not  thereby  impaired.^ 

A  voluntary  surrender  to  the  owner  by  the  lessee  does  not  af- 
fect a  lien  which  has  already  attached  on  the  estate  of  the  lat- 
ter. If  in  such  case  the  owner  should  neglect  to  discharge  the 
lien,  upon  a  sale  under  a  decree  establishing  the  lien  he  would 
be  compelled  to  accept  another  tenant.  The  merger  of  the  es- 
tate of  the  lessee  with  that  of  the  owner  would  not  destroy  the 
previous  lien.^ 

1274.  The  lien  upon  a  leasehold  estate  may  include  build- 
ings, fixtures,  and  machinery  placed  upon  the  leased  land  by  a 
tenant  who  has  the  right  of  removal.*  Such  right  of  removal, 
instead  of  lessening  the  lien,  enlarges  it  rather,  and  enables  the 
lien-holder  to  obtain  a  greater  interest  in  the  leased  premises. 
The  fact  that  for  some  purposes  and  under  some  circumstances 
the  buildings,  fixtures,  and  machinery  placed  upon  the  leased 
premises  by  the  tenant  may  be  considered  as  personal  prop- 
erty, does  not  have  the  effect  of  preventing  the  attaching  of  the 
lien.     For  the  purposes  of  the  lien,  in  such  a  case  the  lease- 

ments  thereon  put  up  by  such  owner  the  building  within  thirty  days  after 

or  proprietor  charged  with  such  lien,  his  purchase. 

but   such   building,   erection,   or  im-  '  Gaskill   ».   Trainer,    3  Cal.   334. 

provement  may  be  sold  to  satisfy  said  See  Winn  v.  Henderson,  63  Ga.  365. 

lien,    and   be    moved   within    twenty  ^  Gaskill  v.  Moore,  4  Cal.  233. 

days  after  the  sale  thereof  by  the  pur-  »  Dobschuetz    v.  HoUiday,  82   111. 

chaser.     Comp.  Stats.  1887,  §  1375.  371;  Cheney  «.  Bonnell,  58  111.  268, 

In  Oregon,  Annotated  Laws  1887,  Gaskill  v.  Trainer,  supra. 
§  3670,  in  case  the  interest  of  the  *  Ombony  u.  Jones,  19  N.  Y.  234; 
person  who  caused  the  building  or  5.  C.  21  Barb.  520;  Dobschuetz  v. 
other  improvement  to  be  constructed  HoUiday,  supra ;  Hathaway  v.  Davis, 
be  a  leasehold  interest,  and  the  holder  32  Kans.  693.  This  was  under  a  stat- 
has  forfeited  his  lease,  the  purchaser  ute  expressly  giving  alien  upon  build- 
of  the  building  and  leasehold  term,  ings,  fixtures,  and  machinery.  Mc- 
upon  the  foreclosure  of  the  lien,  shall  Carty  v.  Burnet,  84  Tnd.  23.  Con- 
be  held  to  be  the  assignee  of  such  Ira  in  Pennsylvania,  before  recent 
term,  and  entitled  to  pay  all  arrears  of  statutes  giving  such  a  lien.  White's 
rent,  unless  the  lessor  has  regained  App.  10  Pa.  St.  252;  Church  k.  Grif- 
possession,  in  which  event  the  pur-  fith,  9  lb.  117;  Haworth  v.  Wallace, 
chaser  has  only  the  right  to  remove  14  lb.  118;  Schenley's  App.  70  lb.  98. 
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hold  interest  will  include  the  right  to  the  huildings,  fixtures,  and 
machinery,  and  the  right  to  remove  them,  and  the  lien  will  at- 
tach to  the  buildings,  fixtures,  and  machinery,  as  well  as  the  les- 
see's interest  in  the  land.  If  the  materials  furnished  are  used  in 
repairs,  and  are  so  merged  in  the  freehold  as  to  be  incapable  of 
severance,  the  contractor  has  no  lien  thereon,  but  merely  a  lien 
on  the  leasehold  estate.^ 

1275,  Lien  not  extended  beyond  lessee's  interest. — A  stat- 
ute authorizing  a  lien  against  a  building  erected  by  a  lessee,  and 
his  interest  under  the  lease,  should  not  be  extended  in  its  opera- 
tion by  implication.  It  should  be  construed  to  embrace  only 
such  buildings  as  the  lessee  might  himself,  at  common  law,  re- 
move at  any  time  during  his  term,  before  surrendering  posses- 
sion.^ It  will  not  be  extended  to  engines,  boilers,  and  machinery 
erected  by  a  tenant  upon  leased  premises,  unless  the  same  were 
used  in  the  construction  of  the  building,  or  were  connected  with 
it  so  as  to  become  a  part  of  the  building  itself  for  some  perma- 
nent object,  so  as  to  pass  with  it  as  a  constituent  part.^ 

1276.  In  general,  the  interest  of  a  lessor  cannot  be  sub- 
jected by  the  lessee  to  a  mechanic's  lien  for  work  done  or  ma- 
terials furnished  on  the  contract  of  the  lessee,  or  of  any  one 
claiming  under  him.  To  bind  the  lessor's  interest,  his  agreement 
or  consent  must  be  shown :  neither  his  agreement  nor  consent 
can  be  implied  from  the  relation  existing  between  him  and  the 
lessee.* 

At  common  law  the  burden  of  repairs  was  always  cast  on 
the  tenant,  and  the  landlord  was  under  no  implied  obligation  to 
keep  the  rented  premises  in  repair ;  and  a  statute  providing  for 
a  lien  on  rented  lands  must  be  construed  in  harmony  with  this 
principle,  so  far  as  the  terms  of  the  statute  will  permit. 

1  Rothe  K.  Bellingrath,  71   Ala.  55.     101  Mass.  435;    Conant  v.  Brackett, 

2  Inverarity    v.    Stowell,    10  Oreg.     112  Mass.  18. 

261,  264,  per  Watson,  C.  J.  New  York  :  Mumford  v.  Brown,  6 

"  Richardson  v.  Koch,  81  Mo.  264.  Cow.   475;  Sherwood   v.    Seaman,    2 

*  Georgia:     Harman  v.  Allen,  11  Bosw.  127;   De  Ronde  v.  Olmsted,  5 

Ga.  45;   Gaskill  u.  Davis,  61  Ga.  644.  Daly,   398;    Howard    v.   Doolittle,    3 

Indiana:  Wilkerson   v.    Rust,    57  Duer,  464;  Post   v.  Vetter,   2   E.  D. 

Ind.    172;  Baylies  v.    Sinex,   21  Ind.  Smith,  248. 

45;  Lynam  u.  King,  9  Ind.  3.  Other  States:  Mills  v.  Mat- 
Massachusetts  :  Francis  y.  Sayles,  thews,  7  Md.  315;  Judson  v.  Stephens, 
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Generally  a  lessor  does  not  bind  his  estate  for  contracts  made 
by  his  lessee  in  erecting  improvements,  although  he  makes  ad- 
vances to  his  lessee  for  this  purpose,  and  by  the  terms  of  the 
lease  the  improvements  are  to  belong  to  the  lessor  at  the  expira- 
tion of  the  term.i 

"When  the  repayment  of  advances  to  be  made  by  the  lessor  is 
one  of  the  conditions  of  the  lease,  claimants  of  liens  for  improve- 
ments made  by  the  lessee  are  regarded  as  having  constructive 
notice  of  the  condition,  and  the  lessor's  claim  for  the  repayment 
of  the  advances  takes  precedence  of  such  liens.^ 

But  the  fact  that  the  lessor  has  furnished  the  lessee  vrith 
money  to  make  improvements  upon  the  demised  premises  may, 
with  other  evidence,  tend  to  show  that  the  lease  was  made  with 
a  view  to  such  improvements,  and  to  charge  the  lessor's  estate 
with  liens  for  them.^ 

1277.  A  clause  in  a  lease  authorizing  or  compelling  the 
making  of  alterations  and  improvements  at  the  expense  of 
the  lessee,  is  not  such  a  consent  as  will  subject  the  lessor's  inter- 
est to  a  lien  for  repairs  or  improvements  made  by  the  lessee.* 
The  consent  intended  is  an  absolute  consent  consistent  with  the 
right  to  do  the  work  on  the  credit  of  the  building.  If  the  re- 
pairs or  improvements  are  to  be  made  at  the  cost  of  the  lessee, 
the  landlord's  consent  must  be  regarded  as  a  qualified  or  con- 
ditional consent,  the  qualification  or  condition  being  that  the 
tenant  shall  pay  the  cost.  The  circumstance  that  the  tenant 
and  not  the  landlord  is  to  defray  the  expense  of  the  repairs  or 

75  III.  255;  Rothe  v.  Bellingrath,  71  corded,  in  order  to  have  priority  over 

Ala.  55;  Gould  v.  Wise,  18  Nev.  253;  a  mechanic's  lien. 

Phelps  V.  Maxwell's  Creek  Gold  M.  »  Allen  v.  Sales,  56  Mo.  28. 

Co.  49  Cal.  336.  *  Boteler  v.  Espen,  99  Pa.  St.  313  ; 

1  Mills  V.  Matthews,  7  Md.  315;  McClintocku.  Criswell,  67  Pa.  St.  183; 
Stuyvesant  v.  Browning,  1  J.  &  S.  Newell  v.  Haworth,  66  Pa.  St.  363. 
(N.  Y.)  203;  Wilkerson  v.  Kust,  57  These  decisions  were  made  under  a 
Ind.  172;  Johnson  v.  Dewey,  36  Cal.  statute  applicable  to  certain  counties 
623;  Caldwell  Institute  v.  Young,  2  of  the  state,  that  property  should  not  be 
Duv.  (Ky.)  582.  liable  to  liens  for  repairs,  alterations, 

2  Mills  V.  Matthews,  supra.  Such  or  additions  made  by  a  lessee  or  ten- 
an  agreement  or  condition  in  the  ant  without  the  written  consent  of  the 
lease  need  not  be  recorded,  under  a  owner.  Mills  v.  Matthews,  supra; 
statutory  provision  requiring  a  "  mort-  Knapp  v.  Brown,  11  Abb.  (N.  Y.)  Pr. 
gage,  incumbrance,  or  lien  "  to  be  re-  N.  S.  118;  5.  C.  45  N.  Y.  207. 
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improvements  is  conclusive  that  neither  the  landlord  nor  the 
building  is  to  be  subject  to  the  cost  of  the  work. 

1278.  Mere  permission  to  a  tenant  to  make  repairs  or 
improvements  does  not  subject  the  owner's  property  to  a 
lien.i  A  lease  of  a  hotel  for  five  years,  which  provides  that  the 
lessee  shall  make  all  necessary  repairs,  but  shall  make  no  altera- 
tions or  improvements  without  the  lessor's  consent,  and  shall 
leave  all  alterations  and  improvements  at  the  expiration  of  the 
term  for  the  lessor's  benefit,  indicates  no  intention  that  the  ex- 
pense of  the  repairs  is  to  be  borne  by  the  lessor,  but  on  the  con- 
trary that  they  are  to  be  borne  exclusively  by  the  lessee,  and 
therefore  that  the  lessor's  estate  is  not  subject  to  a  lien  for  such 
repairs.^ 

A  tenant  under  a  written  lease  for  the  term  of  a  year  had  the 
option  to  purchase  the  premises  within  the  year,  but  in  the 
event  of  his  not  purchasing  he  agreed  to  surrender  the  premises 
at  the  end  of  the  year,  with  whatever  improvements  he  had 
made  upon  them.  During  the  year  the  lessee  erected  large  build- 
ings, and  put  into  them  valuable  machinery,  and  at  the  end  of 
the  year  surrendered  possession  to  the  lessor.  It  was  held  that 
the  lease  and  contract  to  convey  did  not  constitute  such  consent 
on  the  part  of  the  owner  as  would  subject  his  interest  in  the  land 
to  mechanics'  liens ;  but  that,  if  the  lessee  had  at  the  time  of 
filing  the  bill  an  equitable  title  or  interest  under  the  agreement 
to  purchase,  this  interest  would  be  subject  to  the  liens,  and  the 
complainants  would  be  allowed  to  exercise  the  option  to  pur- 
chase, and  thus  enjoy  the  benefits  of  the  lessee's  contract.^ 

1279.  To  charge  a  lessor's  estate  with  the  expense  of 
repairs  or  improvements  made  by  his  lessee,  there  must  be 
affirmative  evidence  that  they  were  made  by  his  authority,  or 
that  he  accepted  the  work  and  agreed  to  pay  for  it.  Where  a 
lessor  authorized  and  agreed  to  pay  for  certain  repairs  upon  a 
house,  and  his  tenant  at  the  same  time  directed  the  building  of  a 
barn  upon  the  premises,  and  the  builder  presented  to  the  lessor 

1  Dietrich  v.  Crabtree,  8  W.  Notes  Eq.  145.     Under  the  statute  of  the 

Cas.  (Pa.)  418;  Boteler  v.  Espen,  99  state,  the  written  consent  of  the  owner 

Pa.  St.   313;   Johnson  v.  Dewey,  36  is  necessary  to  subject  his  estate  to 

Cal.  623.  liens  for  buildings  erected  by  tenants. 


2  Boteler  v.  Espen,  supra.  See  §  1272. 

8  Currier  v.   Cummings,  40  N.  J. 
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a  bill  for  the  entire  work,  it  was  held  that  his  retention  of  the 
bill,  which  was  correct  so  far  as  it  related  to  the  repairs  upon  the 
house,  was  insufficient  to  show  his  acceptance  and  ratification  of 
the  work  upon  th^  barn.^ 

The  consent  of  a  corporation  to  the  construction  of  a  building 
upon  its  land  by  a  tenant  cannot  be  implied  from  the  presence 
of  a  director  on  one  occasion  during  the  construction,  unless 
he  was  specially  intrusted  with  the  management  of  the  prop- 
erty.2 

1280.  Covenant  to  build  or  repair.  —  The  interest  of  the 
lessor  is  not  subject  to  a  lien  for  labor  or  materials  furnished 
under  a  contract  with  a  lessee,  although  the  lease  contains  a 
covenant  that  the  lessee  shall  erect  a  building,  or  shall  make  cer- 
tain repairs  or  alterations  of  existing  buildings,  and  provides 
that  at  the  end  of  the  term,  or  earlier  determination  of  the  lease 
by  reason  of  the  lessee's  failure  to  perform  his  covenants,  the 
building  or  improvements  shall  revert  to  and  become  the  prop- 
erty of  the  lessor.^  In  such  case  a  lien  cannot  be  enforced 
against  the  interest  of  the  lessor,  but  only  against  that  of  the 
lessee,  in  the  absence  of  evidence  that  the  lessor  had  some  con- 
nection with  the  contract  for  labor  or  materials  other  than  that 
implied  by  the  terms  of  the  lease.  Even  if  it  be  provided  that 
at  the  termination  of  the  lease  the  value  of  the  improvements 
shall  be  paid  by  the  lessor  or  deducted  from  the  rent  then  due, 
this  does  not  constitute  the  lessee  the  agent  of  the  lessor  in  con- 
tracting for  labor  or  materials,  nor  does  it  make  him  liable  to 
pay  for  them.* 

The  estate  of  a  lessor  is  not  subject  to  a  lien  for  labor  con- 
tracted for  by  his  lessee  who  has  covenanted  to  make  all  neces- 

'  Engfer  v.  Roemer  (Wis.),  36  N.  tending   to  establish  a  contrary  in- 

W.  Rep.  618.     Per  Cole,  J.:  "In  our  ference." 

opinion,  the  fact  that  the  defendant  ^  Lothian  v.  Wood,   55   Cal.  159. 

received  and  retained  the  plaintiff's  bill  See,   however,   Phelps   v.  Maxwell's 

for  a  long  time,  if  such  were  the  case,  Creek  Gold  M.  Co.  49  Cal.  336. 

was  entitled  to  but  little  weight.  ...  "  Cornell  v.  Barney,  94  N.  Y.  394  ; 

Under  some  circumstances,  the  failure  Rothe  v.  Bellingrath,  71  Ala.  55;  Mills 

of  a  party  to   object  to  an  account  D.Matthews,  7  Md.  315;  McCarty  «. 

rendered  raises  a  strong  presumption  Carter,  49  111.  53;  Dutro  v.  Wilson,  4 

of  its  correctness  ;  but  even  that  pre-  Ohio  St.  101. 

sumption  may  be  rebutted  by  proof  *  Rothe  v.  Bellingrath,  supra. 
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sary  repairs  and  improvements  at  his  own  expense.^  It  does  not 
matter  that  the  repairs  and  alterations  made  are  apparent,  and 
that  the  lessor  lives  in  the  immediate  neighborhood.^ 

1281.  Much  depends  upon  the  language  of  the  statute 
under  which  the  lien  is  claimed,  as  regards  the  authority  of 
the  lessee  to  bind  the  estate  of  the  lessor.  Thus,  under  a  statute 
which  provided,  that  if  the  person  who  caused  the  building  to  be 
constructed  owned  less  than  a  fee  simple  estate,  then  only  his 
interest  shall  be  subject  to  a  lien,  it  was  held  that  a  lessee  who 
erected  buildings  in  pursuance  with  a  covenant  in  his  lease, 
which  were  to  revert  to  the  lessor  at  the  expiration  of  the  term, 
could  subject  only  his  own  interest  in  the  premises  to  a  lieu  for 
the  improvements ;  ^  yet,  under  a  statute  which  gave  a  lien  upon 
a  building  erected  upon  land  with  the  permission  of  the  owner,  it 
was  in  the  same  state  held  that  the  lessor's  interest  was  subject 
to  a  lien  for  improvements  made  by  a  lessee  under  like  provi- 
sions of  a  lease.* 

1282.  In  Pennsylvania  the  decisions  arising  under  build- 
ing contracts  of  lessees  are  somewhat  exceptional.  Where 
the  repairs  or  improvements  made  by  a  tenant  are  really  made 
at  the  expense  of  the  landlord,  either  in  money  or  in  the  use  of 
the  premises,  the  tenant  is  regarded  as  the  agent  of  the  landlord 
in  making  them,  and  the  landlord's  interest  or  estate  may  be 
subject  to  a  lien  for  such  repairs  or  improvements.  A  lease  pro- 
viding that  the  tenant  shall  make  such  repairs  or  improvements, 
and  that  the  lessee  shall  pay,  for  the  whole  or  a  part  of  the  term, 
only  a  nominal  rent,  is  a  building  contract  as  well  as  a  lease, 
with  all  the  incidents  and  liabilities  of  such  a  contract.  The  build- 
ing is  erected  or  the  repairs  are  made  by  the  tenant  for  the  land- 
lord, with  his  assent  and  at  his  ultimate  expense,  being  paid 

'  Francis  v.  Sayles,  101  Mass.  435;  bridge  v.  Marcy,  64  How.    (N.   Y.) 

Conant  u.  Brackett,  112  Mass.  18.  Pr.  446.     So  where  the  terms  of  the 

2  Francis  v.  Sayles,  supra.  statute  are,  "  at  the   instance  of  the 

^  Cornell  v.  Barney,  94  N.  Y.  394.  owner  or  of  his  agent."     Cornell  v. 

And  so  if  the  terms  of  the  statutes  are,  Barney,  26  Hun   (N.  Y.),  134. 

"  with  the  direction  of  the  owner  or        *  Burkitt  v.  Harper,  79  N.  Y.  273; 

his  agent,"  no  lien  can  attach  to  the  S.  C.  14  Hun,  581;  Otis  v.  Dodd,  90 

lessor's  interest  under  such  a  lease.  N.  Y.   336,  affirming  S.  C.  24  Hun, 

Knapp  V.  Brown,  45  N.  Y.  207;  Mul-  538. 

doon  V.  Pitt,   54   N.   Y.    269;   Bur- 
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for  out  of  the  rent,  or  from  the  use  and  profit  of  the  premises.^ 
It  does  not  make  any  difference  that  the  contract  stipulates  that 
the  improvements  are  to  be  made  by  the  tenant  at  his  own  ex- 
pense. This  is  no  more  than  is  implied  in  every  contract  to 
build ;  for  it  is  always  contemplated  that  the  contractor  shall 
build  at  his  own  expense.^ 

But  no  lien  attaches  to  the  lessor's  property  for  improvements 
made  by  the  lessee  which  are  not  authorized  by  the  lease.  There 
is  no  implied  authority  in  the  tenant  to  make  improvements  sub- 
ject to  a  lien  on  the  landlord's  property.  Therefore,  if  the  lessee 
goes  beyond  the  terms  of  the  lease,  and  for  his  own  convenience 
or  use  erects  buildings,  or  puts  in  steam  power  in  place  of  water 
power,  the  owner's  estate  is  not  subject  to  liens  therefor.* 

It  is  not  necessary  that  the  lease  should  contain  an  express 
covenant  to  build  to  make  it  an  improvement  lease,  under  which 
the  lessor's  estate  will  be  bound  ;  it  is  sufficient  if  it  appears,  that 
it  was  the  intention  of  the  parties,  at  the  time  of  the  execution  of 
the  lease,  that  the  improvements  should  be  made.* 

1  Hall  V.  Parker,  94  Pa.   St.  109;  Rush  v.  Perot,  12  Phila.  175;  Wain- 

S.  C.  8  Weekly  N.  C.  325  ;  14  Phila.  wright  v.  Barclay,  lb.  221;  Amos  v. 

619;  Barclay  v.  Wainwright,  86  Pa.  Clare,  9  lb.  35. 

St.  191 ;  S.  C.  35  Leg.  Int.  121 ;  Wood-  «  Hall  v.  Parker,  supra. 

ward  V.  Leiby,  36  Pa.  St.  437 ;  Leiby  '  Long  v.  McLanahan,  103  Pa.  St. 

V.  Wilson,  40  lb.  63 ;  Hopper  v.  Childs,  537. 

43  lb.  310;  Fisher  v.  Rush,  71  lb.  40;  *  Barclay  v.  Wainwright,  supra. 
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I.  In  General. 

1283.  Sub-contraotors,  as  defined  by  statute  in  several 
states,  are  all  persons  except  those  who  have  contracts  directly 
with  the  owner  or  his  agent.'  In  most  of  the  states,  sub-contrac- 
tors equally  with  contractors  are  expressly  given  liens  for  labor 
done  and  materials  furnished.  In  determining  who  are  entitled 
to  liens,  reference  must  be  had  to  the  statute  which  confers  the 
right.  The  statute  by  its  terms  will  generally  show  whether 
mechanics,  laborers,  and  material-men  who  in  any  way  contribute 
work  or  materials  towards  the  construction  of  a  building  or  other 
improvement,  are  equally  entitled  with  sub-contractors  to  claim  a 
lien. 

Aside  from  statutory  definitions  or  provisions,  it  may  be  said 
in  general  that  one  who  contracts  with  the  owner  is  an  original 
contractor  ;  ^  and  that  one  who  contracts  with  a  person  who  has 
contracted  with  the  owner  is  a  sub-contractor.  Moreover,  the 
term  "  sub-contractor  "  is  frequently  used  in  a  broader  sense,  and 
as  including  all  persons  employed  directly  or  remotely  under  the 
contractor. 

Of  course  there  may  be  several  principal  contractors  for  the 
erection  of  a  building  or  other  improvement ;  and  there  may  be 
numerous  sub-contractors  under  each  principal  contractor.     One 

1  Arkansas  :  Dig.  of  Stats.  1884, 


§§4419,4422. 

Dakota  Territory  •  Code  Civ. 
Proc.  §  671. 

Idaho  Territory  :  Civ.  Code,  § 
824. 

Iowa:  R.  C.  1880,  §  2137. 

Utah  Territory  :  Code  Civ.  Proc. 
§  1066. 


In  Colorado,  one  who  contracts 
with  the  principal  contractor  is  a  sub- 
contractor in  the  first  degree ;  and 
one  who  contracts  with  a  sub-contrac- 
tor in  the  first  degree  is  one  in  the 
second  degree.    §  1191. 

°  Ambrose  Manuf.  Co.  v.   Gapen, 
22   Mo.  App.  397;    Sparks  t).  .Butte 
Co.  Grav.  M.  Co.  55  Cal.  389. 
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contractor  may  undertake  to  lay  the  foundations  of  the  building ; 
another  to  build  the  walls ;  another  to  finish  the  interior ;  an- 
other to  paint  the  building ;  and  so  on  through  all  the  trades 
whose  services  may  be  required  in  the  work.  One  contracting 
to  supply  the  marble  mantels  for  a  house  is  a  contractor,  through 
whom  others  employed  to  do  the  work  or  furnish  a  portion  of 
the  marble  may  acquire  a  lien.^ 

1284.  A  sub-contractor,  laborer,  or  material-man,  in  deal- 
ing with  the  contractor,  is  presumed  to  rely  upon  his  lien 
upon  the  property .^  It  is  not  necessary  for  him  to  prove  affir- 
matively that  he  relied  upon  the  credit  of  the  building,  if  his 
labor  or  materials  actually  entered  into  its  construction.  The 
burden  is  upon  the  land-owner  to  show  that  he  relied  upon 
the  credit  of  the  contractor  alone.  The  law  gives  the  sub-con- 
tractor the  right  of  a  lien  if  he  complies  with  its  requirements, 
and  it  is  always  to  be  presumed  that  he  accepts  the  benefits 
the  law  confers.  The  fact  that  he  brings  himself  within  the 
requirements  of  the  statute,  and  afterwards  seeks  to  enforce 
his  right,  is  sufficient  proof  that  he  intended  to  rely  upon  this 
right. 

1285.  Different  modes  of  securing  liens  to  sub-contractors. 
—  There  are  two  modes  adopted  by  the  mechanics'  lien  statutes 
of  different  states  for  securing  the  benefits  of  the  statutes  to  sub- 
contractors and  others  employed  by  the  principal  contractor. 
The  earlier  method,  which  is  still  adhered  to  in  many  states,^ 

1  Derrickson  v.  Nagle,  2  Phila.  were  furnished  on  his  credit,  and  of 
(Pa.)  120.  this  the  defendant  had  the  full  benefit 

2  Wolf  V.  Batcheldor,  56  Pa.  St.  87;  under  the  charge  of  the  court,  which 
Church   V.    Allison,   10   Pa.    St.  413;  left  the  whole  question  to  the  jury." 
Van  Billiard  v.  Nace,  1   Grant  (Pa.),  «  In  Hunter  v.  Truckee  Lodge,  14 
233,  235;  Hommel  v.  Lewis,  104  Pa.  Nev.  24,  41,  Beatty,  C.  J.,  said:   "It 
St.  465,  470.  seems  that  the  plan  of  conferring  on 

Per  Green,  J. :  "  The  statute  does  sub-contractors  and  material-men  a 
not  require  either  that  the  materials  right  of  lien  for  all  sums  which  may 
shall  be  charged  against  the  owner,  or  be  due  them,  irrespective  of  payments 
that  the  claim  of  lien  shall  assert  that  already  made  by  the  owner  to  the  con- 
they  were  furnished  on  the  credit  of  tractor,  is  passing  out  of  favor,  and  that 
the  building,  or  that  affirmative  proof  the  tendency  in  the  later  legislation  in 
shall  be  made  that  such  was  the  fact,  the  various  states  of  the  Union  is  to 
Of  course,  if  the  articles  were  charged  confine  their  right  to  what  may  be  ow- 
against  the  contractor  alone,  it  is  some  ina  by  the  owner  at  the  time  of  no- 
evidence,  though  slight  only,  that  they  tice  to  him  of  their  claims." 
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was  to  give  the  sub-contractor,  as  well  as  the  contractor,  a  direct 
and  absolute  lien  upon  the  property  ;  and  when  a  contractor  and 
a  sub-contractor  both  sought  to  enforce  liens  upon  the  same 
property  for  the  same  services,  the  lien  of  the  sub-contractor  was 
given  precedence.  The  owner  can  protect  himself  only  by  re- 
taining in  his  hands  from  the  amount  due  the  contractor  a  sum 
sufficient  to  pay  whatever  claims  there  may  be  on  the  part  of 
laborers,  mechanics,  and  material-men  whom  the  contractor  has 
employed.  The  owner  is  afforded  some  relief  by  provisions  re- 
quiring that  claims  of  liens  stall  be  made  within  a  short  time 
after  the  completion  of  the  building,  or  shall  be  wholly  barred. 

By  the  other  mode,  which  is  the  mode  adopted  by  other  states, 
the  sub-contractor  is  allowed,  by  giving  notice  of  his  claim  to  the 
owner,  to  intercept  the  money  due  from  him  to  the  contractor, 
and  cause  it  to  be  paid  to  him  in  place  of  the  contractor.  The 
sub- contractor  has  no  absolute  lien  upon  the  property.  He  can 
have  no  lien  if  the  contractor  was  not  in  a  position  to  claim  a 
lien.  If  nothing  was  due  from  the  owner  to  the  contractor,  the 
owner  has  nothing  to  retain  for  the  sub-contractor,  and  conse- 
quently his  claim  cannot  be  secured  by  a  lien. 

II.    Subrogation  through  Notice  to  the  Owner. 

1286.  Notice  to  the  owner. — The  statutes  provide  in  general 
that  no  sub-contractor,  or  other  person  acting  under  the  principal 
contractor,  shall  be  entitled  to  a  lien  as  against  the  owner  unless 
he  gives  notice  to  the  owner  within  a  specified  time  of  his  claim 
of  lien.  The  statutes  differ  in  terms  and  in  many  minor  details ; 
but  in  the  object  sought,  and  in  their  general  effect,  they  are  the 


^  Alabama :  Employees  of  the  con-  give  notice  to  the  owner  before  or  at 

tractor,  and   persons   furnishing  ma-  the  time  he  performs  the  labor  or  fur- 

terial  to  him,  have  a  lien  only  to  the  nishes  materials.   If  they  do  not  notify 

amount  of  any  unpaid  balance  due  the  the   owner,  but  subsequently  file  an 

contractor  by  the  owner.    They  have  account,  they  have  a  lien  only  to  the 

a  lien  on  such  balance  from  the  time  extent  the  owner  can  safely  withhold 

of    giving  the  owner  notice  of   the  the    amount    from    the    contractor, 

tlaim.     §  1187.  §  1189. 

Arizona  Territory :  Mechanics  California :  Sub-contractors  and 
and  workmen  have  a  lien  on  tjie  bal-  others  may  at  any  time  give  notice  to 
ance  due  the  contractor  from  the  the  owner  of  their  claims,  and  there- 
owner  at  the  time  an  attested  account  upon  the  latter  must  withhold  sufE- 
is  delivered  to  the  latter.    §  1188.  cient  money  to  answer  their  claims. 

Arkansas  :    Sub-contractors  must  §  1190. 
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The  object  of  the  provision  that  a  sub-contractor  shall  give 
notice  to  the  owner  of  his  demand  and  claim  of  lien,  is  that  the 


Colorado  :  A  sub-contractor  may 
give  notice  to  the  owner  of  his  inten- 
tion to  claim  a  lien  either  before  or 
after  beginning  work.  From  that  time 
it  is  the  duty  of  the  owner  to  withhold 
from  the  contractor  money  to  pay  such 
claim.     §  1191. 

Connecticut :  A  sub-contractor 
must  give  notice  to  the  owner  of  his 
intention  to  claim  a  lien  within  sixty 
days  after  commencing  to  furnish 
materials  or  render  services.  The 
owner  is  allowed  all  payments  pre- 
viously made  in  good  faith  to  the  con- 
tractor.   §  1192. 

Dakota  Territory :  A  sub-con- 
tractor may,  at  any  time  within  s'ix 
months  after  his  labor  is  performed  or 
materials  furnished,  give  notice  of  his 
claim  to  the  owner,  and  from  that 
time  his  lien  may  be  enforced  to  the 
extent  of  the  balance  due  to  the  con- 
tractor.    §  1193. 

Georgia :  The  lien  attaches  for 
work  done  and  materials  furnished  for 
a  contractor  upon  notice  being  given 
to  the  owner  before  he  settles  with 
such  contractor.    §  1197. 

Idaho  Territory:  A  sub-contractor 
may  at  any  time  serve  notice  of  his 
claim  upon  the  owner,  and  have  a 
lien  for  an  amount  not  exceeding  the 
sum  due  from  him  to  the  contractor. 
§  1198. 

Illinois  :  A  sub  -  contractor  must 
notify  the  owner  of  his  claim,  and  no 
claim  is  a  lien  except  to  the  extent  of 
his  indebtedness  to  the  contractor 
at  the  time  of  giving  such  notice. 
§  1199. 

Iowa  :  To  preserve  his  lien,  and 
prevent  payments  by  the  owner  to 
the  contractor,  a  sub- contractor  must, 
within  thirty  days  after  furnishing 
material  or  performing  labor,  serve 
notice  of  his  claim  upon  the  owner. 
§  1201. 

Louisiana  :  A  sub-contractor  may 
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give  notice  to  the  owner  of  his  claim, 
and  thereupon  the  latter  shall  retain 
the  amount  from  the  contractors. 
§  1204;  State  v.  Recorder  of  Mort- 
gages, 25  La.  Ann.  61. 

Mississippi :  A  sub-contractor  may 
give  notice  to  the  owner  of  his  claim, 
and  thereupon  the  amount  due  by  the 
owner  to  the  contractor  is  bound  for 
the  claim.  §  1210  ;  Herrin  v.  War- 
ren, 61  Miss.  509. 

New  Jersey:  A  sub-contractor, 
laborer,  or  material -man  may  give 
notice  to  the  owner  of  the  contractor's 
refusal  to  pay  him,  and  of  the  amount 
of  his  claim;  and  the  owner  is  there- 
upon authorized  to  retain  the  amount 
from  the  contractor  and  to  pay  it  to 
the  claimant.  §  1216.  The  notice 
operates  as  an  assignment  of  the  debt 
due  from  the  owner  to  the  contractor 
to  the  extent  of  the  amount  due  to 
the  workman  or  material-man.  Wight- 
man  V.  Brenner,  26  N.  J.  Eq.  489. 
"  If  the  owner  is  not  then  the  debtor 
of  the  contractor,  but  of  some  third 
person,  to  whom  the  debt  has  been 
legally  assigned,  he  cannot,  as  re- 
quired by  the  statute,  retain  the 
amount  due  and  claimed  out  of  the 
amount  owing  to  the  contractor,  for 
the  simple  reason  that  he  does  not 
owe  the  contractor."  Craig  v.  Smith, 
37  N.  J.  L.  549,  550. 

New  York :  The  owner  is  liable 
to  a  sub-contractor  to  the  extent  of 
the  price  agreed  to  be  paid  and  re- 
maining unpaid  at  the  time  o£  filing 
the  lien.     §  1218. 

North  Carolina:  A  sub-contractor, 
laborer,  or  material -man  may  give^ 
notice  to  the  owner  of  his  claim  at  any 
time  before  settlement  with  the  con- 
tractor,-and  after  such  notice  no  pay- 
ment to  the  contractor  shall  discharge 
the  lien.    §  1219. 

Ohio  :  A  sub-contractor,  material- 
man, or  laborer  may,  before  perform- 
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owner  may  be  enabled  to  keep  back  from  the  amount  payable 
to  the  contractor  a  sufficient  sum  to  indemnify  himself  against 
the  claims  of  sub-contractors  upon  the  property.^  The  failure  of 
the  sub-contractor  to  give  the  required  notice  of  his  intention  to 
claim  a  lien,  prevents  his  acquiring  any  lien,^  or  a  lien  for  more 
than  is  actually  due  from  the  owner  to  the  contractor  at  the 
time  the  notice  is  served.^ 

The  notice  takes  effect  from  the  time  it  is  given  or  served  in 
the  manner  prescribed.  From  that  time  the  owner  is  required 
to  retain  money  due,  or  to  become  due,  upon  the  contract,  and 
to  apply  it  to  the  payment  of  the  claim  of  which  the  sub-con- 
tractor has  notified  him,  if  the  sub-contractor  follows  the  require- 
ments of  the  statute  and  establishes  his  right.* 

Whether  the  notice  operates  as  a  lien  from  the  time  it  is  served 
upon  the  owner,  or  simply  confers  a  right  of  action  against  the 
owner,^  or  gives  him  a  remedy  by  action  in  addition  to  a  lien,® 
depends  upon  the  terms  of  the  statute. 


ing  any  service  or  delivering  mate- 
rials, or  afterwards  witliin  sixty  days 
from  the  performance  of  such  service 
or  delivery  of  such  materials,  file  with 
the  owner  a  statement  of  his  claim ; 
and  the  owner  is  thereupon  bound  to 
detain  the  amount  from  subsequent 
payments  due  the  contractor.   §  1220. 

Texas  :  Sub-contractors  and  others 
may  deliver  to  the  owner  an  account 
of  their  claims,  and  thereupon  the 
owner  shall  retain  the  amount  out 
of  the  amount  due  the  contractor. 
§  1226. 

Virginia  :  The  lien  of  the  general 
contractor  shall  enure  to  the  benefit  of 
any  sub-contractor  or  other  person  to 
whom  the  general  contractor  may  be 
indebted  upon  notice  given  to  the 
owner  before  he  shall  have  paid  the 
contractor.     §  1229. 

West  Virginia  :  A  sub-contractor, 
material-man,  or  mechanic,  may  give 
notice  of  his  lien  to  the  owner,  who  is 
liable  only  for  the  share  of  the  aggre- 
gate amount  due  to  the  contractor  at 
the  time  of  the  notice.    §  1231. 

■Wisconsin  :    Any  sub-contractor, 
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on  giving  notice  of  his  claim  to  the 
owner,  has  a  lien  to  the  extent  of  the 
owner's  indebtedness  at  that  time  to 
the  contractor.     §  1232. 

Wyoming  Territory :  A  sub-con- 
tractor or  laborer  or  other  person  may 
give  notice  of  his  claim  to  the  owner, 
who  becomes  liable  therefor  to  the  ex- 
tent of  the  balance  due  from  him  to 
the  contractor  at  that  time.    §  1233. 

1  De  Witt  V.  Smith,  63  Mo.  263. 

^  St.  Louis  Nat.  Stock  Yards  v. 
O'Reilly,  85  111.  546 ;  Kinney  v.  Black- 
mer  (Conn.),  10  Atl.  Rep.  568  ;  Rob- 
bins  V.  Blevins,  109  Mass.  219;  Gogin 
V.  Walsh,  124  Mass.  516. 

*  Cutler  0.  McCormick,  48  Iowa, 
406. 

*  Gridley  v.  Sumner,  43  Conn.  14; 
Wightman  v.  Brenner,  26  N.  J.  Eq. 
489  ;  McAlpin  v.  Duncan,  16  Cal. 
126. 

*  Dunn  V.  Kanmacher,  26  Ohio  St. 
497. 

«  Bedsole  v.  Peters,  79  Ala.  133; 
Crawford   v.  Crockett,  55   Ind.    220; 
Colter  V.  Frese,  45  Ind.  96;  O'Hal- 
loran  v.  Leachey,  39  Ind.  150. 
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A  notice  required  to  be  given  to  the  owner  within  a  certain 
time  cannot  be  amended  after  that  time  has  elapsed.^ 

1287.  Generally  a  sub-contractor,  laborer,  or  material- 
man, can  acquire  a  lien  only  to  the  extent  of  the  sum  due 
from  the  owner  to  the  contractor  at  the  time  of  giving  notice 
to  the  owner  or  of  filing  the  lien.^  If  the  owner  has,  prior  to 
such  notice,  at  the  request  of  the  contractor,  assumed  an  obliga- 
tion to  pay  another  sub-contractor  or  material-man,  to  the  ex- 


1  Kenly  v.  Sisters  of  Charity,  63 
Md.  306. 

2  Alabama:  Trammellu. Hudmon, 
78  Ala.  222 ;  Childers  v.  Greenville, 
69  Ala.  103;  Geiger  v.  Hussey,  63 
Ala.  338;  Willingham  v.  Long,  70 
Ala.  587. 

California  :  O'Donnell  v.  Kramer, 
65  Cal.  353;  Turner  u.  Strenzel,  70 
Cal.  28  ;  Kosenkranz  v.  Wagner,  62 
Cal.  151;  Blytbe  v.  Poultney,  31  Cal. 
233,  234;  Wiggins  v.  Bridge,  70  Cal. 
437;  Whittier  v.  HoUister,  64  Cal.  283; 
Renton  v.  Conley,  49  Cal.  185,  187; 
Wells  1'.  Cahn,  51  Cal.  423;  Dingley 
V.  Greene,  54  Cal.  333 ;  McAlpin  v. 
Duncan,  16  Cal.  126, 127;  Knowles  v. 
Joost,  13  Cal.  620;  Bowen  v.  Aubrey, 
22  Cal.  571  ;  Dore  «.  Sellers,  27  Cal. 
588;  Latson  v.  Nelson,  11  Pac.  C. 
L.  J.  589;  Whittier  v.  Wilbur,  48 
Cal.  175  ;  Davis  v.  Livingston,  29  Cal. 
283. 

Colorado:  Jensen  v.  Brown,  2 
Colo.  694;  Mclntire  ».  Barnes,  4  Colo. 
285  ;  Epley  v.  Scherer,  5  Colo.  536. 

Connecticut:  Spauldingi).  Thomp- 
son Eccl.  Soc.  27  Conn.  573;  White 
V.  Washington  School  District,  42 
Conn.  541. 

Florida :  Wylly  Academy  u.  San- 
ford,  irria.  162. 

Georgia:  Guernsey  v.  Reeves,  58 
Ga.  290. 

Illinois  :  Douglas  v.,  McCord,  12 
Bradw.  278 ;  Prescott  v.  Maxwell,  48 
111.  82. 

Iowa  :  Andrews  u.  Burdick,  62 
Iowa,  714;  Sandval  v.  Ford,  55  Iowa, 
461;  Stewart  v.  Wright,  52  Iowa, 
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335;  Smith  v.  Iowa  City  Loan  & 
Building  Asso.  60  Iowa,  164;  Cutler 
V.  McCormick,  48  Iowa,  406. 

Mississippi :  Herrin  v.  Warren, 
61  Miss.  509. 

Missouri  :  Henry  v.  Hinds,  18 
Mo.  App.  497  ;  Garnett  v.  Berry,  3 
lb.  197. 

New  Jersey  :  Superintendent  of 
Schools  V.  Heath,  15  N.  J.  Eq.  22; 
Reeve  v.  Elmendorf,  38  N.  J.  L.  125; 
Craig  V.  Smith,  37  lb.  549. 

New  York  :  Gibson  v.  Lenane, 
94  N.  Y.  183  ;  Garrison  v.  Mooney, 
9  Daly,  218;  Crane  v.  Genin,  60  N. 
Y.  127;  Carman  d.  Mclncrow,  13 
N.  Y.  70  ;  Schneider  v.  Hobein,  41 
How.  Pr.  232;  Smith  v.  Coe,  2  Hilt. 
365  ;  Furguson  v.  Burk,  4  E.  D. 
Smith,  760  ;  Lynch  v.  Cashman,  3  lb. 
660  ;  Sullivan  v.  Brewster,  1  lb.  681  ; 
Hofgesang  v.  Meyer,  2  Abb.  N.  C. 
Ill  ;  Wright  v.  Roberts,43  Hun,  413; 
Heckmann  v.  Pinkney,  81  N.  Y.  211; 
Dart  V.  Fitch,  23  Hun,  361;  Weyer 
V.  Beach,  14  Hun,  231;  Lumbard  i-. 
Syracuse,  B.  &  N.  Y.  R.  R.  Co.  55 
N.  Y.  491;  Herbert  v.  Herbert,  57 
How.  Pr.  333;  Drake  v.  O'Donnell, 
49  lb.  25. 

Ohio  :  Copeland  v.  Manton,  22 
Ohio  St.  398,  403,  per  Day,  J.  :  "  It 
seems  to  be  the  policy  of  the  act  to 
confer  upon  the  sub-contractor  only 
the  right  to  be  subrogated  to  the 
claims  of  the  contractor,  under  his 
contract  with  the  owner,  at  the  time 
the  requisite  notice  is  given.  If, 
therefore,  the  contractor  has  then  no 
claim  against  the  owner,  or  there  are 
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tent  of  such  obligation,  it  constitutes  payment.^  The  acceptance 
of  orders  drawn  upon  the  owner  by  the  contractor  in  favor  of 
sub-contractors  or  material-men,  operates  as  an  equitable  assign- 
ment of  so  much  of  the  fund  as  is  required  to  satisfy  such  orders  ; 
and  if  these  are  accepted  to  the  full  amount  of  the  owner's  lia^ 
bility  upon  the  contract,  no  lien  can  be  acquired  by  other  sub- 
contractors or  material-men.2  It  is  also  competent  for  the 
owner,  upon  accepting  an  order  drawn  upon  him  by  the  con- 
tractor, to  make  an  arrangement  with  the  payee  for  its  future 
payment ;  and  such  extension  of  time  of  payment  does  not  affect 
the  character  of  the  order  or  its  effect  as  payment.^ 

But  a  verbal  guarantee  by  the  owner  to  pay  certain  debts  of 
the  contractor  does  not  amount  to  a  payment  of  them,  and  can- 
not be  allowed  as  such  in  determining  what  is  due  from  him  to 
the  contractor  at  the  time  he  receives  notice  of  the  claim  of  a 
sub-contractor.*  The  rights  of  the  sub-contractor  being  fixed  at 
the  time  of  the  notice,  it  is  immaterial  that  the  owner  after- 
wards, before  suit  is  brought  against  him,  pays  the  bills  he  has 
guaranteed.^ 

Yet  it  is  held  that  payments  made  by  the  owner  of  just  debts, 
due  to  sub-contractors  on  the  order  of  the  contractor,  accepted 
verbally  before  notice  of  lien  is  served  on  the  owner  by  other 
sub-contractors,  are  good,  though  the  payments  be  made  after 
service  of  such  notice.^ 

1288.  Changes  in  the  contract.  —  The  parties  to  the  con- 
tract have  in  general  the  right  to  modify  it  as  they  deem  best. 
But  where  sub-contractors  are  presumed  to  have  acted  on  the 
faith  of  the  original  contract,  and  it  is  afterwards  changed  in 
such  a  way  as  to  affect  the  interests  of  sub-contractors,  their 
rights  should  be  determined  in  accordance  with  the  original  con- 
tract.^ Where  several  joint  contractors,  soon  after  the  execu- 
tion of  the  principal  contract  with  the  owner,  made  an  agree- 
no  more  payments  due  or  to  be  made  ^  Garrison  v.  Mooney,  9  Daly  (N. 
to  him,  the  act  does  not  in  terms  or  Y.)  218;  Gibson  v.  Lenane,  94  N.  Y. 
effect  bind  the  owner  to  retain  any-     183. 

thing  for  the  benefit  of  the  sub-con-        "  Gibson  v.  Lenane,  supra. 
tractor,  and  he  obtains  no  lien  on  the        *  Gridley  v.  Sumner,  43  Conn.  14. 
amount  the  owner  is  bound  in  law  and        ^  Gridley  v.  Sumner,  supra. 
equity  to  pay  to  another."  °  St.    Louis    Nat.   Stock  Yards    v. 

1  As  by  indorsing  note.     Smith  v.     O'Keilly,  85  111.  546. 
Merriam,  67  Barb.  (N.  Y.)  403.  '  Brown  v.  Lowell,  79  111,  484. 
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ment  between  themselves,  apportioning  the  work  and  the  com- 
pensation, which  the  owner  verbally  assented  to,  it  was  held  that 
this  agreement  was  not  binding  upon  a  sub-contractor  of  one 
of  the  joint  contractors.^ 

1289.  The  sub-contractor  is  bound  by  the  terms  of  the 
contract  between  the  owner  and  the  contractor.^  The  right 
of  the  sub-contractor  to  any  lien  arises  from  the  contract  or  con- 
sent of  the  owner  to  his  performance  of  the  services  which  are 
the  foundation  of  the  lien.  The  owner  contracts  with  a  builder 
for  the  construction  of  a  house,  and  by  so  doing  consents  to  the 
services  of  laborers  and  material-men  employed  by  the  builder.^ 
But  the  contract  with  the  builder  is  in  such  case  the  basis  of  the 
indirect  contract  with  those  whom  the  builder  employs  ;  and  it 
is  only  reasonable  to  require  them  to  look  to  the  principal  con- 
tract, and  to  be  bound  by  its  terms.*  If  that  contract  provides 
that  payment  shall  be  made  in  property  or  services,  the  sub. 
contractor  is  bound  by  the  arrangement.^  If  the  contract  pro. 
Tides  for  the  taking  of  the  owner's  note  and  mortgage  for  his 
indebtedness  under  the  contract,  the  sub-contractor  cannot  claim 
a  lien  inconsistent  with  the  exercise  of  such  right.® 

If  the  owner  of  land  contracts  with  a  builder  to  erect  a  house 
for  a  certain  price,  of  which  the  owner  is  to  pay  a  part,  and  a 
third  person,  for  whom  the  house  was  intended,  is  to  pay  the 
remainder,  and  upon  the  completion  of  the  building  the  owner 
tenders  the  amount  he  agreed  to  pay,  but  the  third  person  re- 
fuses to  pay  his  part,  the  builder  cannot  maintain  a  lien  against 
the  property,  because  the  owner  has  tendered  payment  accord- 
ing to  the  contract,  and  there  is  nothing  outside  the  contract  to 
invoke  the  aid  of  equity.^ 

A  sub-contractor  is  also  bound  by  the  terms  and  conditions  of 

1  Davis  V.  Livingston,  29  Cal.  283.       worth,  38  Cal.  356;  Keeve  v.  Elmen- 

2  Stewart  v.  Wright  52  Iowa,  335;    dorf,  38  N.  J.  L.  125. 

Andrews  v.  Burdick,  62  Iowa,   714;  ^  Donahy     v.     Clapp,     12     Cush. 

Roland  v.  Centerville,  M.  &  A.  R.  R.  (Mass.)  440. 

Co.  61  Iowa,  380  ;  Nash  v.  Chicago,  *  Campbell  v.  Scaife,  1  Phila.  (Pa.) 

M.  &  St.  P.    Ry.   Co.  62  Iowa,  49;  187. 

Sandval  v.  Ford,  55  Iowa,  461 ;  Rob-  ^  Kilbourne  v.  Jennings,  38  Iowa, 

inson  v.  State  Ins.  Co.  lb.  489;  Stout  533  ;  Ewing  v.  Folsom,  67  Iowa,  65. 

V.  Golden,  9  W.  Va.  231 ;  McKnight  «  Jones,  &c.  Lumber   Co.  v.  Mur- 

t>.  Washington,  8  lb.  666;  Bowen  v.  phy,  64  Iowa,  165. 

Aubrey,   22    Cal.»  566  ;    Dingley    v.  '  Smith  v.  Iowa  City  Loan  Building 

Greene,  54  Cal.  333;  Henley  v.  Wads-  Asso.  60  Iowa,  164. 
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the  contract  with  the  owner,  so  far  as  these  prescribe  the  amount 
to  be  paid.  The  original  contract  price  for  the  erection  of  a 
building  constitutes  a  fund  from  which  all  the  sub-contractors 
are  to  be  paid  for  their  labor  and  material  furnished.  If  this 
fund  be  insuflBcient  to  pay  the  whole  amount  of  their  claims, 
then  they  must  be  paid  from  such  fund  pro  rata} 

The  owner  cannot  refuse  to  pay  the  contractor  money  due  by 
the  terms  of  the  contract,  when  he  is  not  in  default  in  his  pay- 
ments to  sub-contractors,  merely  on  the  ground  that  he  might  be 
in  default  before  the  work  should  be  completed,  unless  so  author- 
ized by  statute.^ 

A  provision  in  a  contract  that  the  contractor  shall  not  sublet 
any  part  of  the  work,  prevents  a  sub-contractor  from  acquiring 
any  lien.^ 

1290.  Payment  in  good  faith  to  the  principal  contractor, 
pursuant  to  the  terms  of  the  contract,  defeats  a  lien  in  behalf 
of  a  sub-contractor  who  has  given  no  notice  of  his  claim.*  But 
to  have  this  effect  the  payment,  if  made  within  the  time  allowed, 
the  sub-contractor  for  giving  notice  of  his  claim  to  the  owner, 
must  be  made  by  the  owner  without  knowledge  of  the  claim  of 
the  sub-contractor ;  and  it  must  be  made,  too,  without  knowledge 
of  the  facts  out  of  which  grew  the  sub-contractor's  claim.^  If 
the  owner  could  in  the  exercise  of  reasonable  diligence  have  dis- 
covered that  the  sub-contractor  was  entitled  to  a  lien,  he  is  not 
protected  in  a  settlement  he  has  made  with  the  contractor.® 

Where  the  owner  knows  that  sub-contractors  are  furnishing 
labor  or  materials,  and  knows  who  they  are,  he  cannot  defeat 
their  liens  by  paying  the  contractors  in  disregard  of  their  claims. 

1  Clough  ».  McDonald,  18  Kans.  Pr.  25;  Smith  v.  Coe,  2  Hilt.  (N.  Y.) 
114.  365. 

2  Carson  Opera  House  Asso.  v.  »  Andrews  v.  Burdick,  62  lowai 
Miller,  16  Nev.  327.  714;    Winter  v.  Hudson,   64    Iowa, 

3  Benedict  v.  Danbury  K.  R.  Co.  336;  Othraer  .;.  Clifton,  69  Iowa, 
24  Conn.  320.  656;  Lucas  Co.  v.  Roberts,  49  Iowa, 

*  Nash  V.  Chicago,  M.  &  St.  P.  Ry.  159;    Havighorst  v.  Lindberg,   67  111. 

Co.  62  Iowa,   49;  Roland  v.  Center-  463. 

ville,   Moravia   &   Albia  Ry.  Co.  61        «  Gilchrist   i>.  Anderson,  59  Iowa, 

Iowa,    380;    Smith    v.    Merriam,    67  274;  Martin  u.  Morgan,  64  Iowa,  270; 

Barb.  (N.  Y.)  403;  McMillan  v.  Sen-  Pay  v.  Orison,  60  Iowa,  136;  Cutler 

eca  Lake,  G.  &W.  Co.  5  Hun  (N.  Y.),  v.  McCormick,  48  Iowa,  406;  Brooks 

12;  McAlpin  v.  Duncan,  .16  Cal.  126;  v.  Railway  Co.  101  U.  S.  443. 
Drake  v.  O'Donnell,  49  How.  (N.  Y.)  * 
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The  owner  in  such  case  is  bound  to  take  notice  that  the  sub-con- 
tractors may  be  acquiring  claims  against  the  contractor  for  which 
liens  are  given  by  the  statute.^ 

After  the  expiration  of  the  time  allowed  a  sub-contractor  for 
serving  notice  of  his  claim  upon  the  owner,  no  notice  having 
been  served,  the  latter  may  proceed  to  pay  off  the  contractor, 
whatever  his  knowledge  may  be  as  to  the  claims  of  the  sub-con- 
tractor. He  is  then  justified  in  presuming  that  the  right  to  a 
lien  has  been  waived  .^ 

1291.  But  if  the  owner  pay  the  contractor  before  payment 
is  actually  due  under  the  contract,  the  lien  of  a  sub-contractor 
may  not  be  defeated,  if  it  would  otherwise  be  good.^  Thus,  if 
the  contractor  has  agreed  to  finish  a  house  by  a  stated  time,  at 
which  he  is  to  receive  his  final  payment,  and  the  work  is  not  then 
finished,  but  with  the  consent  of  the  owner  it  is  finished  at  a 
later  day,  then  the  last  payment  is  not  due  until  the  work  is  ac- 
tually finished ;  and  it  would  seem  that  if  payment  in  such  case 
is  made  before  the  actual  completion  of  the  work,  a  sub-con- 
tractor would  be  entitled  to  his  lien  notwithstanding  such  pay- 
ment.* Thus,  it  is  held  that  a  sub-contractor  is  entitled  to  his 
lien  where  the  owner,  in  order  to  enable  the  contractor  to  go  on 
with  his  work  and  in  consideration  that  he  would  not  abandon 

1  Chicago    Lumber   Co.   v.  Wood-  Louisiana :  If,  by  collusion  or  oth- 

side,  71   Iowa,  359;  32   N.  W.  Rep.  erwise,    the    owner  of    any  building 

381.  erected  by  contract   shall  pay  to  his 

^  Jones,  &c.  Lumber  Co.  v.  Murphy,  contractor  any  money  in  advance  of 

64  Iowa,  165;  Lounsbury  v.  Iowa,  M.  the  sum  due  on  said  contract,  and  if 

&  N.  P.  R.  R.  Co.  49  Iowa,  255.  the  amount  still  due  the  contractor, 

^  Provision  is  made  by  statute  in  after  such  payment  has  been  made, 
several  states  to  prevent  payments  in  shall  be  insufficient  to  satisfy  the  de- 
advance  or  by  collusion  for  the  pur-  mand  for  work  and  labor  done  and 
pose  of  evading  obligations  to  sub-con-  performed,  or  materials  furnished,  the 
tractors.  owner  shall  be  liable  to  the   amount 

In  California,  it  is  provided  that  no  that  would  have  been  due  at  the  time 

part   of  the   contract  price   shall   be  of  his  receiving  the  amount  of  such 

paid  in  adva:nce  of  the  commencement  work,  in   the   same   manner  as   if  no 

of   the   work ;  and  that  no  payment  payment  had  been   made.     R.  Laws 

shall  be  made  before  it  is  due  by  the  1884,  §  2884. 

contract.     Payments  made  in  advance  For  the  provisions  of  the  statute  of 

or  before  they  are  due  are  invalid  for  New  York  and  the  decisions  under 

the  purpose  of  defeating  or  diminish-  it,  see  §  1218. 

ing  any  lien  in  favor  of  any  person  *  Andrews   v.   Burdick,    62    Iowa, 

except  the  contractor.     §  1190.  714. 
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his  contract,  in  good  faith  made  payments  to  the  contractor  faster 
than  the  original  contract  required,  and  also  bound  himself  to 
other  persons  in  consideration  that  they  would  contribute  labor 
and  materials  toward  the  completion  of  the  work.^ 

But  other  authorities  hold  that  an  owner  is  protected  in  pay- 
ing the  contractor  before  the  payment  is  due  under  the  contract, 
as  for  instance  in  paying  him  before  the  completion  of  the  build- 
ing a  sum  due  after  such  completion,  if  the  payment  is  made  in 
good  faith.2 

1292.  The  owner  may  be  estopped  by  his  acts  and  declara- 
tions from  claiming  that  he  has  paid  the  contractor  in  full.  Thus, 
where  a  sub-contractor  requested  the  owner  to  inform  him  of  the 
original  contract,  and  the  owner  neglected  to  do  so,  but  promised 
the  sub-contractor  to  see  him  paid  for  his  work,  and  the  latter 
performed  the  work  on  the  faith  of  such  promise,  the  owner  was 
estopped  from  setting  up  the  defence  that  he  had  paid  the  prin- 
cipal contractor  in  full.  Moreover,  the  owner  having  given  the 
sub-contractor  to  understand  that  payment  was  to  be  made  in 
money,  he  was  estopped  to  set  up  as  against  such  sub-contractor 
a  provision  in  the  contract  for  payment  partly  in  land.^ 

1293.  A  sub-contractor  is  estopped  from  claiming  a  lien  by 
standing  by  in  silence  and  seeing  the  owner  pay  the  principal 
contractor  in  full.*  His  silence  in  such  case  is  equivalent  to  say- 
ing to  the  owner  that  he  has  no  claim  for  a  lien. 

1294.  Sub-contraotor's  lien  is  limited  to  the  indebtedness 
of  contractor  to  him.  A  laborer  employed  by  a  sub-contractor 
can  enforce  a  lien  only  to  the  extent  of  the  indebtedness  of  the 
contractor  to  the  sub-contractor,  even  though  the  owner  be  still 
indebted  to  the  principal  contractor.^ 

A  person  furnishing  materials  or  doing  work  for  a  sub-con- 
tractor, relying  upon  the  lien  given  by  the  statute,  should  not 
only  examine  the  contract  with  the  owner,  but  also  that  with  the 
sub-contractor ;  for  if  the  latter  fails  to  perform,  his  contract  so 

1  Schneidhorst  v.  Luecking,  26  *  Vreeland  v.  Ellsworth,  71  Iowa, 
Ohio  St.  47.  And  see  Bullock  v.  347;  Doughty  u.  Devlin,  1  E.  D.  Smith 
Horn,  44  lb.  420,  428.  (N.  Y.),  625. 

2  Spaulding  I!.  Thompson  Eccl.  Soc.  ^  utter  v.  Crane,  37  Iowa,  631; 
27  Conn.  573.  Stubbs  v.  Clarinda,  C.  S.  &  S.  W.  II. 

8  Welch  V.  Sherer,  93  111.  64.  R.  Co.  62  Iowa,  280. 
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that  nothing  becomes  payable  under  it,  or  if  he  is  paid  in  full 
according  to  its  terms  in  case  of  performance,  there  can  be  no 
lien. 

There  is  no  reason  for  protecting  an  owner  who  has  paid  the 
contractor  in  full  pursuant  to  the  contract,  which  is  not  equally 
applicable  to  a  contractor  who  in  like  manner  has  paid  his  sub- 
contractor.^ 

1295.  The  owner  may  limit  his  liability  to  a  sub-oontractor 
by  agreement.  Thus,  where  the  owner  proposed  to  a  lumber 
dealer  who  was  supplying  materials  to  a  sub-contractor  that  if 
he  would  furnish  a  specified  quantity  of  lumber  he  would  pay 
a  specified  sum,  and  the  proposition  was  accepted,  the  lumber 
furnished,  and  the  money  paid  as  agreed  by  the  owner,  it  was 
held  that  the  material-man  was  not  entitled  to  a  lien  for  the  bal- 
ance due  from  the  sub-contractor  for  the  lumber,  as  for  mate- 
rials furnished  by  the  direction  of  the  owner.  The  owner's  di- 
rection was  a  specific  and  limited  one,  and  its  terms  being  ful- 
filled, the  owner  was  under  no  further  liability.^ 

1296.  A  sub-contractor  can  only  look  to  the  indebtedness 
of  the  owner  under  the  contract  out  of  which  his  own  claim 
arose.  If  there  be  distinct  jobs  under  separate  contracts,  though 
under  contracts  between  the  same  owner  and  contractor,  the  liens 
of  the  sub-contractors  are  respectively  confined  to  the  amount  un- 
paid on  the  particular  contract  each  one  aided  the  contractor  to 
perform.^ 

An  indebtedness  of  the  owner  to  the  contractor  for  extra 
work,  which  is  performed  under  the  original  contract  as  a  part  of 
it,  may  be  reached  by  the  sub-contractors  in  the  same  manner  as 
if  it  had  in  terms  been  included  in  the  original  contract.* 

When  a  contract  for  a  building  provides  for  changes  in  the 
plans  and  specifications,  and  extra  work  is  done  in  completing 
the  building  without  a  new  contract,  a  sub-contractor  of  any  part 
of  the  work  may  perfect  a  lien  on  the  amount  due  from  the 
owner  to  the  contractor  for  such  extra  work.^ 

A  sub-contractor's  lien  must,  however,  be  strictly  limited  to 

1  Lumbard  v.  Syracuse,  B.  &  N.  Y.  »  Dunn  v.  Rankin,  27  Ohio  St.  132, 
R.  R.  Co.  55  N.  Y.  491 ;  Carman  v.    per  Day,  J. 

Mclncrow,  13  N.  Y.  70.  *  Morgan     v.     Stevens,     6     Abb. 

2  Crane  v.  Genin,  60  N.  Y.  127.  (N.  Y.)  N.  C.  356. 

280  '  Dunn  V.  Rankin,  supra. 
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the  amount  that  is  due  or  may  become  due  to  the  contractor 
under  his  contract  with  the  owner.^  He  cannot  reach  by  bis  lien 
money  which  the  owner  has  agreed  to  loan  to  the  contractor.^ 

1297.  Set-off  not  arising  out  of  the  contract.  —  The  owner 
having  knowledge  that  a  mechanic  has  performed  work  upon  a 
building,  under  employment  of  the  principal  contractor,  cannot 
set  off  against  a  claim  for  work  so  done  a  claim  against  such  con- 
tractor not  arising  out  of  the  contract  under  which  the  building 
is  constructed,  or  in  any  way  having  relation  thereto,  and  ac- 
quired by  such  owner  after  the  labor  was  performed  by  the  me- 
chanic, but  before  the  owner  had  notice  that  the  mechanic  had 
not  been  paid.^ 

1298.  The  burden  is  upon  the  sub-contractor  to  prove  an 
indebtedness  from  the  owner  to  the  contractor  under  the  same 
contract  by  which  the  sub-contractor  claims  his  lien,  before  he 
can  be  allowed  to  recover  against  the  owner  or  establish  his  lien 
against  his  property.*  But  the  sub-contractor  having  shown  that 
an  indebtedness  under  the  contract  had  accrued  from  the  owner 
to  the  contractor,  the  burden  is  upon  the  owner  to  show  pay- 
ment made  by  him  which  would  extinguish  the  lien.^ 

1299.  If  the  contractor  abandons  the  work  after  collect- 
ing all  that  is  due  him  from  the  owner,  a  sub-contractor  can  en- 

'  Miner  v.  Hoyt,   4   Hill  (N.  Y.),  passed  into  the  hands  of   such  con- 

193;  S.  C.  7  lb.  525.  tractor  to  his  own.     It  is  a  form  of 

^  Loonie  v.   Hogan,  9    N.  Y.  435,  equitable    subrogation    regulated    by 

440.     Per  Denio,  J.     "The  remedy  statute,  but  it  is  limited  by  the  act 

which    the   statute   gives   is    against  to  the  plain  case  of  money  due  upon 

money  due  to  the  principal  contrao-  a  contract  for  performing  the  work." 

tor  for  the  work  which  he  agreed  to  '  Bullock  v.  Horn,  44  Ohio  St.  420, 

do,  but  which  the  sub-contractor  or  422;  Hoyt  v.  Miner,  7  Hill  (N.  Y.), 

mechanic  has  actually  performed  for  525;  S.  C.  4  lb.  193. 

him.     It  does   not  extend  to  money  ^  Cox  v.  Broderick,  4  E.  D.  Smith, 

payable    to    the    contractor  on    any  (N.  Y.),  721 ;  Cronk  v.  Whittaker,  1 

other   account.      It    is   quite   reason-  lb.  647;   Cronkright  v.  Thomson,  lb. 

able  that  the  party  meritoriously  en-  661;  Preusser  v.   Florence,   51   How. 

titled  to  be  paid  for  the  work  should  (N.  Y.)  Pr.  385  ;  5.  C.  4  Abb.  N.  C. 

be  allowed  to  intervene  between  the  136. 

owner  for  whom  the  house  was  built  *  Smith    v.    Merriam,     67    Barb, 

and  the  person  who  had  contracted  (N.   Y.)   403;    McMillan    v.    Seneca 

tojbuild  it,  and  to  divert  the  course  Lake,  G.  &W.  Co.  5  Hun  (N.  Y.),  12; 

of  the   payments  which  would  have  Hunter  v.  Truckee  Lodge,  14  Nev.  24. 
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force  no  lien  for  work  done  or  materials  furnished.^  Even  where 
the  contract  provides  that  the  owner  may  reserve  twenty-five 
per  cent,  of  the  contract  price  until  the  completion  of  the  build- 
ing, and  the  contractor  abandons  the  work  after  having  collected 
all  that  was  due  him  except  the  amount  reserved  under  this  pro- 
vision, a  sub-contractor  can  enforce  no  lien  for  materials.^ 

It  is  sometimes  provided  that  the  owner  shall  pay,  to  those 
entitled  to  liens  in  such  case,  so  much  as  the  work  and  materials 
are  reasonably  worth  according  to  the  contract  price  after  de- 
ducting all  payments  rightfully  made,  and  damages,  if  any,  oc- 
casioned by  the  non-performance  of  the  contract.^  If  the  con- 
tractor has  been  fully  paid,  the  sub-contractor  cannot  recover 
anything.* 

It  is  no  defence  to  a  lien  claimed  by  one  employed  by  a  con- 
tractor in  the  erection  of  a  house  upon  the  land  of  another,  that 
before  the  labor  was  performed  under  the  contract,  the  time  had 
expired  within  which  it  was  to  be  completed,  if  such  time  had 
been  enlarged  by  a  parol  agreement  or  otherwise.^ 

1300.  A  sub-contractor  is  not  entitled  to  a  lien  for  dam- 
ages and  expenses  incurred  through  idleness  enforced,  or  on 
account  of  work  made  necessary  by  the  default  or  negligence 
of  the  principal  contractor,^  though  he  may  recover  for  his  loss 
against  the  contractor.  He  can  recover  against  the  owner, 
or  enforce  a  Hen  against  his  property,  only  for  labor  actually 
performed  or  services  actually  rendered  upon  the  building  or 
other  improvement. 

But  a  sub-contractor  may  include  in  his  lien  claim  any  labor 
which  is  directly  connected  with  the  erection  of  a  building, 
though  this  may  have  been  rendered  necessary  by  the  mistake 
or  negligence  of  the  contractor,  or  of  some  of  the  men  employed 
by  him.  Thus,  where  a  contractor  has  failed  to  distribute  the 
cut  stone  to  be  used  in  a  building  in  convenient  order  and  places 

1  Preusser    v.    Florence,    4     Abb.        *  Schultz  v.  Hay,  62  111.  157. 

(N.  Y.)   N.  C.  136;  S.  C.  51  How.  «  Rockwood   v.   Walcott,   3    Allen 

Pr.  385.  (Mass.),  458. 

2  Blythe  v.  Poultney,  31  Cal.  233  ;  ^  Tabor  v.  Armstrong  (Colo.),  12 
Dlngley  v.  Greene,  54  Cal.  333.  Pac.  Rep.  157;  Miner  o.  Hoyt,  4  Hill 

»  Rodbourn  v.   Seneca  Lake,  G.  &     (N.  Y.j,  193;  S.  C.  7  lb.  525;  Hough- 
W.  Co.  67N.Y.  21 5,  reversing  S.  C.5     ton  v.  Blake,  5  Cal.  240;  Taggard  v. 
Hun,  12;  Morehouse  v.  Moulding,  74     Buckmore,  42  Me.  77. 
111.  322;  Biggs  v.  Clapp,  74,111.  335. 
282 


SUBROGATION  THROUGH  NOTICE  TO  OWNER.  [§  1301. 

about  the  building,  a  mechanic  may  have  a  lien  for  labor  in  re- 
moving stone  furnished  for  the  second  story  in  order  to  reach 
that  required  for  the  first  story,  and  in  transferring  stone  ftom 
one  front  of  the  building  to  another  front  where  it  belonged. 
Such  labor  cannot  be  deemed  extra  work  wholly  outside  the 
principal  contract.^ 

1301.  The  lien  of  a  sub -contractor  is  defeated  by  an 
assignment  of  the  debt  due  from  the  owner  by  the  original 
contractor,  made  in  good  faith  before  the  notice  is  served.^ 
"  The  position  of  the  sub-contractors  in  this  respect  is  much  the 
same  as  if  they  had  garnished  the  owner  by  proceeding  in  attach- 
ment. Both  forms  of  proceeding  are  statutory  remedies  to  sub- 
ject a  claim  due  to  a  debtor  to  the  payment  of  his  debt,  and 
whenever  available  are  in  effect  substantially  alike.  It  is  a 
fundamental  principle  that  an  attaching  creditor  can  stand  on  no 
better  footing,  as  against  bond  fide  purchasers  or  assignees  of  his 
debtor,  than  the  latter  does  at  the  time  of  the  attachment  or 
garnishment.  And  it  is  well  settled  that  where  an  assignment 
of  a  chose  in  action  is  made  on  good  consideration  and  bond  fide, 
the  creditors  of  the  assignor  cannot  avoid  or  defeat  it  by  gar- 
nishment or  other  similar  process,  although  the  debtor  had  no 
notice  of  the  assignment  previous  to  the  attachment,  if  it  be 
given  to  him  in  time  to  enable  him  to  bring  it  to  the  attention 
of  the  court  before  judgment  is  rendered  against  him  as  gar- 
nishee. ...  It  would  seem,  then,  upon  the  principles  estab- 
lished in  analogous  cases,  that  the  assignees  in  this  case  must 
prevail."  ^ 

Where  a  lien  attaches  only  from  the  filing  of  a  claim  of  lien, 
the  contractor  may,  before  the  filing  of  such  claim,  while  acting 
in  good  faith,  dispose  of  the  indebtedness  which  may  accrue  to 
him  under  his  contract,  in  the  same  way  that  he  may  dispose  of 
any  other  maturing  indebtedness,  and  may  thereby  defeat  the 
lien  of  a  sub-contractor.* 

An  exception  to  this  rule,  that  the  sub-contractor  can  acquire 
no  lien  where  at  the  time  of  filing  the  notice  there  is  nothing 

1  Tabor  v.  Armstrong  (Colo.),  12  Keeve  w.  Elmendorf,  38  N.  J.  L.  125; 
Pae.  Rep.  157.  Craig  v.  Smith,  37  lb.  549;  Dorestan 

2  Garrison     v.    Mooney,    9     Daly     v.  Krieg,  66  Wis.  604. 

(N.  Y.),  218;  Copeland  o.  Manton,  ^  Copeland  v.  Manton,  supra,  per 
22  Ohio  St.  398,  403;  Superintendent    Day,  J. 

of  Schools  V.  Heath,  15  N.  J.  Eq.  22;        *  Gates  v.  Haley,  1  Daly,  338. 
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due  to  the  contractor,  arises  in  case  of  an  assignment  by  the  con- 
tractor of  his  property  in  trust  for  the  benefit  of  his  creditors.^ 
And  the  reason  for  the  exception  there  is,  that  as  such  assignees 
stand  in  the  place  of  the  contractor,  and  act  substantially  for  his 
benefit,  if  they  perform  the  contract  for  him,  or  become  entitled 
to  any  payments  under  it,  the  sub-contractor  may  acquire  a  lien 
to  the  same  extent  as  if  the  assignment  had  not  been  made.^ 

1302.  The  lien  of  a  sub-contractor  is  also  defeated  by 
a  garnishment  of  the  owner  as  a  debtor  of  the  principal  con- 
tractor before  notice  is  given  that  the  sub-contractor  claims  a 
lien  .2 

1303.  A  sub-contractor  who  holds  an  open,  unsettled,  or 
disputed  account  against  the  principal  contractor  should  obtain 
an  adjudication  of  this  before  seeking  to  establish  a  lien  against 
the  owner,  or  at  the  same  time  that  he  seeks  to  do  so.*  He 
should  either  obtain  a  judgment  against  the  contractor  before 
bringing  an  action  to  enforce  the  lien,  or  he  should  make  the 
contractor  a  party  to  that  action.  "  The  burden  of  ascertaining 
whether  there  is  any  defence  to  the  action  ought  not  to  be  put 
upon  the  owner  of  the  property.  He  is  not  presumed  to  have 
any  knowledge  upon  the  subject.  Further  than  this,  if  the  con- 
tractor establishes  his  lien  against  the  property,  and  the  owner  is 
compelled  to  pay  it,  he  has  recourse  on  the  principal  con^ctor. 
He  ought  to  be  furnished  with  an  adjudicated  claim,  and  not 
with  a  mere  open  account."^ 

III.   Direct  and  Absolute  Lien  upon  the  Property. 

1304.  Under  statutes  which  give  to  sub-contractors  a 
direct  lien,  the  amount  for  which  the  property  may  be  charged 
is  not  limited  by  the  amount  that  may  be  due  from  the  owner  to 
the  contractor,  nor  does  it  in  any  way  depend  upon  the  state  of 
the  account  between  them.^     It  is  sufficient  that  the  liens  are 

1  Gates  V.  Haley,  1  Daly  (N.  T.),  347;  Reeve  v.  Elmendorf,  38  N.  J.  L. 

338,  343;   Henderson  v.  Sturgis,   lb.  125. 

836.  5  Per  Rothrock,  J.,  in  Vreeland  i'. 

^  Gates  V.  Haley,  supra,  per  Hil-  Ellsworth,  supra. 

ton,  J.  *  In  the  following  named  states  the 

'  Dorestan  v.  Krieg,  66  Wis.  604;  lien  seems  to  he  a  direct  and  ahso- 

Herrin  v.  Warren,  61  Miss.  509.  lute  lien,  rather  than  one  worked  out 

*  Vreeland  v.  Ellsworth,  71  Iowa,  through  an  equitable  suhrogation  to  the 
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created  through  the  owner's  contract,  from  which  his  consent  is 
implied.     It  is  upon  the  ground  of  the  owner's  consent  through 


contractor's  lien  by  means  of  a  notice 
to  the  owner.  Some  of  the  states  are 
included  in  this  list  because  there 
seems  to  be  no  provision  for  any  but 
a  direct  lien.  There  are  no  decisions 
directly  in  point  in  some  of  the  states. 

Delaware:  §  1194. 

District  of  Columbia:  §  1195. 

Indiana:  Liens  may  be  acquired 
on  the  interest  of  the  owner  to  the 
extent  of  the  value  of  the  labor  done 
or  materials  furnished,  and  the  liens 
are  not  defeated  by  the  fact  that  the 
owner,  before  the  filing  of  the  notice 
to  hold  the  liens,  has  paid  the  con- 
tractor in  full.  Colter  v.  Frese,  45 
Ind.  96;  Merritt  v.  Pearson,  58  Ind. 
385;  Crawfordsville  v.  Johnson,  51 
Ind.  397;  Andis  v.  Davis,  63  Ind.  17. 

Kansas:  §  1202.  The  lien  of  a 
sub-contractor  is  limited  only  by  the 
amount  contracted  to  be  paid  to  the 
contractor.  All  payments  made  to 
the  contractor  prior  to  the  expiration 
of  the  sixty  days  after  the  completion 
of  the  building  allowed  for  filing  the 
lien  are  at  the  risk  of  the  owner. 
Delahay  v.  Goldie,  17  Kans.  263; 
Clough  V.  McDonald,  18  Kans.  114; 
Shellabarger  v.  Thayer,  15  Kans.  619. 

Kentucky:  §1203. 

Maine:  §  1205;  Atwood  v.  Wil- 
liams, 40  Me.  409. 

Maryland:  Sodini  v.  Winter,  32 
Md.  130;  Treusch  v.  Shryock,  51  Md. 
162,  173,  per  Robinson,  J.:  "The 
right  of  the  material-man  to  his  lien 
does  not  depend  on,  nor  is  it  in 
any  manner  affected  by,  the  question 
whether  the  owner  has  or  has  not 
money  in  his  hands  due  the  builder, 
nor  whether  the  former  has  per- 
formed his  part  of  the  contract  with 
the  latter.  .  .  .  The  lien  attaches 
upon  the  delivery  of  the  materials, 
and  this,  irrespective  of  the  contract 
or  dealint's  between  the  owner  and 
builder.'' 

Massachusetts:  Parker  v.  Bell,  7 


Gray,  429,  432,  per  Merrick,  J. :  "  The 
object  of  the  provisions  of  the  statute 
is  to  create  and  preserve  to  the  laborer 
security  for  the  payment  of  the  wages 
which  he  earns.  It  is  manifest,  from 
a  consideration  of  the  provisions  of 
the  successive  statutes  in  relation  to 
the  lien  of  mechanics  upon  the  estates 
upon  which  their  labor  has  been  ex- 
pended, that  the  legislature  have  re- 
garded it  as  a  sound  and  just  prin- 
ciple, that  all  those  who  have  by 
consent  of  the  owner,  or  in  pursuance 
of  contracts  with  him  for  that  pur- 
pose, contributed  to  increase  the  value 
of  his  property,  should  have  an  inter- 
est in  it  until  their  respective  claims 
for  such  services  shall  have  been  paid 
and  discharged." 

Michigan:  §  1208. 

Minnesota:  The  intention  of  the 
mechanics'  lien  law  is  to  give  a  lien 
for  labor  or  materials  to  their  full 
value,  unless  a  statutory  bond  is  filed 
as  provided;  and  the  owner  must  ad- 
just the  terms  of  his  contract,  and 
the  modes  of  payment  under  it,  at  the 
risk  of  additional  payments  to  the  lien- 
holders.  Laird  v.  Moonan,  32  Minn. 
368,  362. 

Missouri:  §  1211;  Morrison  v. 
Hancock,  40  Mo.  561  ;  De  Witt  v. 
Smith,  63  Mo.  263. 

Montana  Territory:  §  1212. 

Nebraska :  Payments  made  by  the 
owner  to  the  original  contractor  within 
the  time  limited  for  filing  liens,  do  not 
absolve  him  from  liability  to  sub-con- 
tractors, laborers,  and  others.  Ballou 
V.  Black,  21  Neb.  131 ;  S.  C.  17  Neb. 
389;  Foster  «.  Dohle,  lb.  631;  Mar- 
rener  v.  Paxton,  lb.  634. 

Nevada:  Sub-contractors  and  ma- 
terial-men have  direct  liens  upon  the 
property  for  the  value  of  their  labor 
and  materials,  regardless  of  payments 
on  the  principal  contract  made  prior 
to   the  time  within  which    the    law 
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such  contract  that  such  legislation  is  supported  ;  for  the  question 
has  been  raised  whether  the  owner's  property  can  be  forfeited  to 
persons  with  whom  he  never  contracted,  for  failure  to  pay  them 
a  sum  in  excess  of  the  price  for  which  he  has  contracted  for  the 
entire  work,  or  to  pay  them,  perhaps,  after  he  has  paid  the  con- 
tractor in  full. 

The  constitutional  validity  of  such  statutes  securing  liens  to 
sub-contractors,  and  others  furnishing  labor  or  materials  for  a 
contractor,  irrespective  of  the  state  of  the  account  between  the 
owner  and  the  contractor,  is  well  established ;  and  it  is  estab- 
lished upon  the  ground  that  such  statutes  annex  the  lien  as  an 
incident  to  the  contract  of  the  owner  with  the  contractor,  such 
contract  being  the  evidence  of  the  authority  of  the  contractor  to 
charge  the  owner's  property  with  liabilities  incurred  by  him  in 
performing  his  contract.^ 

1305.  Under  such  statutes  the  burden  is  upon  the  owner 
to  protect  himself  from  the  liens  that  may  be  incurred  by  the 
person  with  whom  he  contracts.  It  thus  becomes  incumbent 
upon  him  to  see  that  the  contractor  is  financially  responsible  for 
the  contracts  he  may  make  in  the  prosecution  of  the  work.     His 

required  a  notice  of  their  claim  to  be  '•  Nor  does  the  rule  of  the  legislature 
recorded.     Lonkey  v.  Cook,  15  Nev.  bear  hard  on  the  owner.     He  has  it 
58  ;    Hunter   v.   Truckee   Lodge,    14  in  his  power  to  detain  the  price  of  the 
Nev.  24;  Carson  Opera  House  Asso.  building  while  there  are  outstanding 
V.  Miller,  16  Nev.  327.  charges  against  it,  or  to  stipulate  for 
New  Hampshire:  §  1215.  security    against    those    that    might 
New  Mesaco  r  §  1217.  afterwards  turn  up  ;   and  if  he  use 
Oregon:  No  payment  by  the  owner  common  prudence,  any  loss  which  oc- 
to   any  original   or    sub  -  contractor,  curs  will  eventually  fall  on  the  author 
made    before    thirty  days    from  the  of  it.    If  he  do  not,  he  cannot  charge 
completion  of  the  building,  is   valid  the  mechanic   or   material-man  with 
for  the  purpose  of  defeating  or  dis-  the  consequences  of  his  own  supine- 
charging   any   lien   in   favor  of   any  ness." 
workman,  laborer,  lumber  merchant,  Rhode  Island:  §  1223. 
or  material-man,  unless  such  payment  South  Carolina :  §  1224. 
so  made  by  the  owner  has  been  dis-  Tennessee :  §  1225. 
tributed    among    such   workmen,   la-  Utah  Territory :  §  1227. 
borers,  lumber  merchants,  or  material-  Vemont :  §  1228  :  Lien  given  only 
men,  or,  if  distributed  in  part  only,  to  contractors, 
then  the  same  shall  be  valid  only  to  Washington  Territory:  §1230. 
the  extent  the  same  has  been  so  dis-  ^  Laird  v.  Moonan,  32  Minn.  358; 
tributed.    §1221.  Bohn    v.   McCarthy,    29    Minn.   23; 
Pennsylvania :   White  v.   Miller,  O'Neil  v.  St.  Olaf's  School,  26  Minn. 
18  Pa.  St.  52,  54,  per  Gibson,  C.  J.:  329. 
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rights  are  affected  only  so  far  as  is  necessary  for  the  security  of 
those  who  are  presumed  to  have  added  something  to  the  value  of 
the  owner's  property.^  The  owner  may  always  protect  himself 
by  withholding  from  the  contractor  such  part  of  the  contract 
price  as  will  be  sufiBcient  to  protect  the  property  from  all  liens 
for  work  or  materials.^ 

That  the  owner  has  paid  the  contractor  before  the  expiration 
of  the  time  for  filing  liens  by  sub-contractors,  is  no  defence  to 
such  liens  if  they  are  filed  in  due  time.  The  sub-contractor  is 
bound  to  give  no  other  notice  of  his  claim  than  that  required  by 
the  lien  law.^ 

1306.  The  lien  of  a  sub-contractor,  or  of  any  one  claiming 
under  him,  is  limited  to  the  reasonable  value  of  the  labor  and 
the  fair  market  price  of  the  materials  furnished.*  As  between 
the  immediate  parties  to  a  contract,  the  contract  price  is,  of 
course,  the  measure  of  liability.  But  when  one  with  whom  the 
land-owner  has  no  contract  seeks  to  enforce  against  his  property 
a  lien  for  labor  done  or  materials  furnished,  the  value  of  such 
labor  or  materials  is  open  to  inquiry.  Though  the  owner's  con- 
tract implies  his  consent  that  others  may  supply  labor  and  mate- 
rials to  his  contractor,  and  that  they  shall  have  a  lien  therefor 
upon  his  property,  yet  his  contract  does  not  carry  with  it  an  im- 
plied consent  that  the  contractor  may  bind  him  to  pay  what- 
ever the  contractor  may  promise  for  labor  or  materials,  or  that  he 
may  bind  him  for  anything  more  than  their  reasonable  value  or 
price. 

In  the  absence  of  evidence  that  the  price  agreed  upon  between 
the  contractor  and  sub-contractor  is  more  than  the  reasonable 
value  of  the  materials,  that  price  will  govern  in  a  suit  to  enforce 
a  lien  against  the  owner.^ 

But,  on  the  other  hand,  if  it  be  shown  that  the  contract  price 
agreed  to  be  paid  to  the  contractor  was  inadequate  to  cover  the 

^  Laird  v.  Moonan,  32  Minn.  358.       Railway  Construction  Co.  7  Mo.  App. 

2  Colter  u.  Frese,  45  Ind.  96,  103,  410;  DeardorfE  v.  Everhartt,  74  Mo. 
perWorden,  J.;  White  v.  Miller,  18     37. 

Pa.  St.  52,  54,  per  Gibson,  C.  J.  «  Hilliker  v.  Francisco,  65  Mo.  598; 

3  Ward  V.  Kelly,  7  Mo.  App.  565.        McMahon  v.   Bridwill,   3   Mo.  App. 
*  Lee   V.   Burke,    66   Pa.  St.  336;     572;  Deardorfif  v.  Everhartt,  supra. 

Laird  v.   Moonan,  supra:    Kling    v. 
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cost  of  the  labor  and  materials  furnished  under  the  contract,  it  is 
only  equitable  that  the  owner,  who  has  had  the  benefit  of  the 
labor  and  materials,  should  pay  for  them.^ 

IV.  Application  of  Payments. 

1307.  Payments  made  by  the  original  contractor  to  a  la- 
borer or  material-man,  without  any  specific  application,  must  be 
applied  to  the  account  of  the  building  or  improvement  against 
which  the  claim  might  be  a  lien.  As  against  the  owner,  such 
payments  cannot  be  applied  to  the  satisfaction  of  general  debts 
or  demands  not  connected  with  that  building  or  improvement.^ 
"If  this  could  be  done,  it  would  have  the  effect  of  subjecting 
the  owner  to  the  payment  of  other  debts  between  the  contractor 
and  his  employees,  outside  of  his  building  contract." 

Partial  payments  made  by  a  contractor  to  a  sub-contractor  on 
general  account,  when  this  covers  lien  claims  and  other  claims 
for  which  there  is  no  lien,  in  default  of  application  by  the  par- 
ties, will  be  applied  by  the  courts  as  justice  and  equity  may 
require  ;  and  generally  they  would  be  applied  to  the  debts  for 
which  there  is  no  lien.^ 

But  if  a  mechanic  or  material-man "  has  claims  against  a  con- 
tractor for  labor  or  materials  used  in  erecting  several  buildings, 
and  the  contractor  in  making  a  payment  does  not  designate  on 
what  particular  demand  it  is  to  be  credited,  the  creditor  may 
apply  it  to  the  account  of  other  buildings  than  that  upon  which 
he  sought  to  enforce  a  lien.* 

Whether  there  has  been  an  appropriation  of  payment  by  either 
debtor  or  creditor,  is  a  question  of  fact  for  the  jury.^ 

1308.  Payments  made  by  the  owner  upon  account,  in  the 
absence  of  an  appropriation  by  the  parties,  will  generally  be  ap- 
plied to  the  earlier  items  of  the  account,  although  for  some  of 
these  the  creditor  has  a  lien,  but  for  others  has  none.® 

1  Laird  v.  Moonan,  32  Minn.  358,  «  Stewart  v.  M'Quaide,  48  Pa.  St. 

per  Vanderbergh,  J.  195. 

=  Goss  V.  Strelitz,  54  Cal.  640.  «  Sexton    v.   Weaver,    141    Mass. 

3  Gantner  v.  Kemper,  58  Mo.  567.  273;  Worthley  v.  Emerson,  116  Mass. 

<  Waterman  v.    Younger,  49   Mo.  374  ;  The    Dunlap,   1    Lowell,   350  ; 

413;  Gantner  v.  Kemper,  supra.  Briggs  v.  Titus,  7  R.  L  441;  Bean  v. 


Brown,  54  N.  H.  395. 
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A  promissory  note  taken  upon  account  of  a  lien  claim  will  be 
applied  in  the  same  way  to  the  earliest  items.^ 

Some  courts,  however,  adopt  the  rule  that  unappropriated 
payments  will  be  applied  by  the  court  to  the  payment  of  claims 
which  are  not  secured  by  any  lien.^ 

A  partial  payment  made  by  the  owner  upon  an  entire  con- 
tract for  labor  and  materials  may  be  applied  generally  upon  the 
contract,  or  by  agreement  of  the  parties  may  be  applied  either 
in  payment  for  labor  or  materials.  In  the  absence  of  any  agree- 
ment, a  partial  payment  operates  to  diminish  the  contract  debt 
and  to  discharge  a  lien  for  such  debt  pro  tanto.  If  the  contractor 
has  no  lien  for  the  materials  furnished  by  reason  of  having  given 
no  notice  of  his  intention  to  claim  such  lien,  but  can  distinctly 
show  what  the  labor  was  worth,  he  may,  under  the  statute  of 
Massachusetts,^  enforce  a  lien  for  the  labor  alone ;  and  in  case  of 
a  partial  payment  upon  the  contract,  if  the  worth  of  the  labor 
performed  is  less  than  the  amount  due  on  the  contract  debt  after 
deducting  the  partial  payment,  the  lien  can  be  enforced  for  the 
whole  worth  of  the  labor.* 

Where  the  owner  sells  a  part  of  several  lots  of  land  on  which 
buildings  have  been  constructed,  and  separate  liens  have  been 
filed  against  each  building,  the  purchaser  having  no  actual  notice 
of  the  liens,  a  general  payment  by  the  owner  made  on  the  lien 
claims  should  be  applied  to  the  satisfaction  of  the  liens  on  the 
lots  sold,^  if  this  does  not  interfere  with  the  security  of  the  lien- 
holder. 

1309.  Payments  made  by  the  owner  to  a  sub-contraotor 
will  be  applied  by  the  law  to  items  for  which  the  sub-contractor 
has  a  right  of  lien  upon  the  owner's  property.^ 

1  Dey  V.   Anderson,   39  N.  J.  L.  »  See  §  1207. 

199;  Beckel  u.  Petticrew,  6  Ohio  St.  *  Casey  u.  Weaver,  141  Mass.  280. 

247.  Otherwise  before  the  statute  of  1872, 

'  McQuaide  v.  Stewart,  48  Pa.  St.  ch.   318,   allowing  the  worth  of  the 

198;  Foster  v.  McGraw,  64   Pa.  St.  labor  to  be  shown  and  a  lien  given  for 

464,  469;  McKelvey  v.  Jarvis,  87  lb.  that.     DriscoU  v.  Hill,  11  Allen,  154. 

414;  Nichols  v.  Culver,  51  Conn.  177;  «  Dungan  v.  Dollman,  64  Ind.  327. 

Christnot  u.  Montana  G.  &  S.  M.  Co.  •  Nelson  v.  Withrow,  14  Mo.  App. 

1  Mont.  44;  Capron  v.  Strout,  11  Nev.  270. 
304. 
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I.   On  Two  or  more  Buildings. 

1310.  The  lien  is  specific,  that  is,  it  is  confined  to  the 
particular  building  or  structure  upon  which  the  labor  was  done, 
or  for  which  the  materials  were  furnished.^  Thus,  a  single  lien 
for  materials  furnished  for  repairing  a  house,  and  also  for  mate- 
rials furnished  for  constructing  a  fence,  cannot  be  enforced  upon 
both  the  house  and  the  fence.  The  claimant  may  have  a  lien 
upon  the  house  for  the  materials  furnished  for  the  repairs  upon 
the  house,  and  he  may  have  another  lien  for  materials  used 
in  the  construction  of  the  fence  ;  but  he  has  no  lien  upon  the 
house  for  materials  used  in  building  the  fence,  and  he  has  no 
lien  upon  the  fence  for  materials  used  upon  the  house.^ 

Where  materials  are  furnished  for  one  or  more  of  several 
buildings  upon  a  large  tract  of  land,  used  together  in  the  general 
business  of  a  manufacturing  firm  or  corporation,  a  mechanic's 
lien  must  be  filed  against  the  particular  building  or  buildings 
only  to  which  the  materials  were  supplied,  and  the  lots  and  cur- 


1  Simmons  v.  Carrier,  60  Mo.  681 
Fitzpatrick  v.  Thomas,  61  Mo.  512 
McGrew  V.  McCarty,   78   Ind.   496 
Hill  K.  Braden,  54  Ind.  72 ;    Hill  v. 
Ryan,  lb.  118;  Wilkerson  v.  Rust,  57 
Ind.  172;  Chapin  v.  Persse,  &c.  Paper 
Works,  30  Conn.  461 ;. Landers  v.  Dex- 
ter, 106  Mass.  531;  Morris  Co.  Bank 
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V.  Rockaway  Manuf.  Co.  16  K.  J.  Eq. 
150;  Gorgas  v.  Douglas,  6  S.  &  R.  (Pa.) 
512;  Barker  U.Maxwell,  8  Watts  (Pa.), 
478;  Treusch  v.  Shryock,  55  Md.  330; 
Plummet  v.  Eckenrode,  50  Md.  225, 
234 ;  Wilson  v.  Merryman,  48  Md.  329. 
^  Kezartee  v.  Marks  (Oreg.),  16 
Pac.  Rep.  407,  per  Strahan,  J. 


ON  TWO  OR  MORE  BUILDINGS.      [§§  1311,  1312. 

tilages  appurtenant  thereto  ;  but  not  against  the  entire  premises, 
including  the  old  buildings  as  well  as  the  new.^ 

1311.  Labor  and  materials  applied  to  one  house  cannot  be 
a  lien  upon  another.  Labor  and  materials  applied  to  repairing 
an  old  house  cannot  be  made  a  lien  upon  a  new  house  erected  in 
its  place  after  it  had  been  found  that  the  old  house  was  too  far 
gone  to  warrant  the  repairs.^  But  any  materials  furnished  for 
the  old  house  which  are  afterwards  used  in  the  new,  or  labor 
upon  such  materials,  may  be  embraced  in  a  lien  on  the  new 
house.  In  such  case  the  lien  on  the  new  house  may  be  said  to 
have  begun  with  the  beginning  of  the  work  upon  such  materials, 
and  from  the  time  of  furnishing  of  materials.^ 

A  lumber  dealer  sold  lumber  for  the  repairing  of  three  paper 
mills  belonging  to  the  same  owner,  two  of  them  being  upon  one 
parcel  of  land,  and  the  other  upon  a  separate  parcel ;  but  a  sep- 
arate account  was  kept  by  the  dealer  of  the  lumber  furnished  to 
each  mill.  In  the  certificate  of  lien  filed,  the  claimant  described 
the  three  mills  together,  and  claimed  a  single  lien  upon  all  the 
mills,  stating  the  whole  amount  due  him  as  the  amount  of  his 
lien.  It  was  held  that  the  certificate  was  void.  The  premises 
described  were  not  the  premises  upon  which  the  lien  existed.  If 
there  were  a  lien  it  existed  upon  the  separate  mills.  The  amounts 
for  which  liens  existed,  if  they  existed  at  all,  were  the  amounts 
due  for  each  separate  and  distinct  mill.* 

1312.  Where  houses  are  built  upon  distinct  lots  of  land,  a 
separate  lien  must  generally  be  filed  against  each  house  and  lot 
for  the  work  and  materials  used  thereon.  A  single  lien  against 
the  entire  premises  for  the  aggregate  charge  is  invalid.^     It  is 

^  Girard  Storage  Co.  v.  Southwark  *  Fitzgerald  v.  Thomas,  61  Mo.  499, 

Co.  105  Pa.  St.  248;  Nelson  v.  Camp-  502;  Fitzpatrick  v.  Thomas,   76  Mo. 

bell,  28  lb.  156;  Parrish's  App.  83  lb.  513;  S.  C.  7  Mo.  App.  343;  Meyers 

111;  Wharton  v.  Douglas,  92  Pa.  St.  v.  Thomas,  3  lb.  604;    Steigleman  y. 

66;  Long  v.  McLanahan,  103  Pa.  St.  McBride,  17  111.  300;  James  v.  Ham- 

537.  bleton,  42  111.  308;  Major  v.  Collins, 

2  Nichols  v.  Culver,  51  Conn.  177.  11  Bradw.  (111.)  658;  Culver  v.  El- 

s  Nichols  V.  Culver,  supra.  well,  73  111.  536;  Rathbun  v.  Hayford, 

*  Chapin    v.    Persse,    &c.    Paper  5  Allen  (Mass.),  406;  Dalles  Lumber 

Works,  30  Conn.  461;  Rose  v.  Persse,  &  Manuf.  Co.  u.  Wasco  Woollen  Manuf. 

&c.     Paper    Works,    29    Conn.    256.  Co.    supra;    Morris     Co.    Bank    v. 

See  Dalles  Lumber  &  Manuf.  Co.  v.  Rockaway  Manuf.  Co.  16  N.  J.  Eq. 

Wasco  Woollen  Manuf.  Co.3  0reg.527.  150;  James  v.  Van  Horn,  39  N.  J.  L. 
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immaterial  that  at  the  time  of  the  contract  all  the  houses  and 
lots  belonged  to  the  same  owner,  and  that  in  a  suit  to  foreclose 
the  lien  he  is  the  sole  defendant ;  and  it  is  also  immaterial  that 
the  lota  are  contiguous,  and  in  a  compact  body  of  land,  and  are 
without  division  fences.  Nor  does  it  aid  the  lien  in  such  case 
that  the  whole  work  is  done  under  one  contract  for  all  the 
buildings.^ 


1313.  When  labor  is  performed  or  materials  furnished 
under  one  contract  upon  several  buildings,  aU  situate  upon 
one  lot  of  land  belonging  to  the  contracting  owner,  the  lien 
attaches  to  all  the  land  for  the  whole  value  of  the  labor  per- 
formed, and  it  is  immaterial  whether  the  contract  specifies  one 
sum  for  all  the  work,  or  separate  amounts  for  each  building.^ 


353.  But  in  this  State  the  lien  claim 
may  be  amended  under  a  provision  of 
the  statute. 

1  Fitzgerald  v.  Thomas,  61  Mo. 
499.     See,  however,  §  1317. 

^  Worthley  v.  Emerson,  116  Mass. 
374;  Wall  v.  Robinson,  115  Mass.  429; 
Whitford  V.  Newell,  2  AUen  (Mass.), 
424;  Batchelder  v.  Hand,  117  Mass. 
176;  Cole  v.  Colby,  57  N.  H.  98; 
Brabazon  v.  Allen,  41  Conn.  361  ; 
Fitch  ti.  Baker,  23  Conn.  563 ;  Bank 
of  Charleston  v.  Curtiss,  18  Conn. 
342;  Orr  v.  N.  W.  Mut.  L.  Ins.  Co.  86 
111.  260  ;  James  v.  Hambleton,  42  111. 
308  ;  Hall  v.  Sheehan,  69  N.  T.  618; 
Moran  v.  Chase,  52  N.  T.  346  ;  Mc- 
Anley  v.  Mildrum,  1  Daly,  396,  400. 

In  California,  Code  Civ.  Proc. 
§  1188;  Arizona  Territory,  Laws 
1885,  No.  93,  §  7  ;  Maryland,  R.  Code 
1878,  p.  698;  Nevada,  G.  S.  1885, 
§  3813;  Idaho  Territory,  R.  S.  1887, 
§  5131;  ITe'w  Mexico,  Comp.  Laws 
1884,  §  1525,  it  is  provided  that  when 
one  claim  is  filed  against  two  or  more 
buildings  or  other  improvements,  the 
claim  must  designate  the  amount  due 
on  each  of  them;  and  the  lien  does 
not  extend  beyond  the  amount  desig- 
nated as  against  other  creditors  hav- 
ing liens,  by  judgment,  mortgage,  or 
otherwise  upon  either  of  them,  or  upon 
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the  land  upon  which  the  same  are 
situated. 

This  provision  applies  only  to  cases 
where  the  buildings  or  other  improve- 
ments are  separate  and  distinct,  and 
not  to  cases  where  all  the  work  was 
performed  upon  one  and  the  same 
piece  of  property,  although  upon  dif- 
ferent portions  of  it.  Dickinson  v. 
Bolyer,  55  Cal.  285.  This  provision 
does  not  apply  where  several  mining 
claims  have  been  consolidated,  and  are 
owned  and  worked  as  one  mine,  under 
a  common  name.  Tredinnick  v.  Red 
Cloud  Consol.  M.  Co.  (Cal.)  13  Pac. 
Rep.  152. 

So  in  Delaware,  Laws  1879,  ch. 
145. 

In  New  Jersey  the  lien  may  be 
apportioned  between  the  buildings. 
Revision  1877,  p.  670,  §  17. 

In  Missouri,  when  the  improve- 
ment consists  of  two  or  more  build- 
ings united  together,  and  situated 
upon  the  same  lot  or  contiguous  lots, 
or  upon  separate  buildings  upon  con- 
tiguous lots,  and  erected  under  one 
general  contract,  it  shall  not  be  neces- 
sary to  file  a  separate  lien  upon  each 
building  for  the  work  done  or  ma- 
terials furnished  in  the  erection  of 
such  improvements.  1  R.  S.  1879, 
§  3195. 


ON   TWO  OR  MORE  BUILDINGS.      [§§  1314,  1315. 

The  petition  in  such  case  must  be  for  the  enforcement  of  the 
lien  upon  all  the  land  upon  which  the  labor  was  performed. 
There  can  be  no  lien  for  labor  performed  under  such  a  contract, 
partly  on  the  land  described  in  the  petition  and  partly  on  adjoin- 
ing land  not  described  in  the  petition,  whether  the  latter  is  owned 
by  the  respondent  or  not.* 

Whether  labor  and  materials  were  furnished  for  several  houses 
under  an  entire  contract,  or  under  separate  contracts  for  each 
house,  is  a  question  of  fact  to  be  determined  by  the  jury,  or  by 
the  judge  who  tries  the  case  without  a  jury.^ 

Of  course,  if  the  buildings  constitute  a  solid  block,  and  are 
built  together  under  one  contract  for  the  same  owner,  a  single 
lien  may  cover  the  whole  improvement.'  The  block  in  such  case 
is  really  one  building. 

A  lien  may  be  maintained  for  work  upon  a  double  wooden 
house  under  a  contract  to  labor  and  furnish  labor  by  the  day, 
though  the  building  is  arranged  for  two  dwelling-houses  and  the 
labor  is  performed  on  each  of  the  houses.  The  two  houses  in 
such  case  are  regarded  as  one  building.* 

1314.  Where  separate  buildings,  though  in  one  block,  are 
erected  under  separate  and  independent  oontraots,  no  lien 
can  attach  under  such  contracts  to  all  the  houses.^  But  if  the 
contract  for  all  the  buildings  is  an  entire  contract  for  an  entire 
price,  though  a  different  price  for  the  work  to  be  done  is  put 
upon  different  buildings,  a  lien  attaches  upon  the  whole  estate 
for  the  whole  value  of  the  work  upon  all  the  buildings.^ 

1315.  Labor  upon  lots  belonging  to  different  owners.  — 
Where,  however,  labor  and  materials  are  furnished  under  a  con- 

1  Rice  V.  Nantasket  Co.  140  Mass.  Hambleton,  42  111.  308 ;  Orr  v.  N.  W. 
256;  Foster  v.  Cox,  123  Mass.  45;  Mut.  L.  Ins.  Co.  86  111.  260;  Culver  r. 
Stevens   v.  Lincoln,   114  Mass.  476;     Elwell,  73  111.536. 

Ratlibun  v.  Hayford,  5  Allen  (Mass.),  ^  Getchell    v.    Moran,    124    Mass. 

406  ;    Landers  v.  Dexter,  106  Mass.  404. 

531.     See  Sehulenburgli  u.  Vrooman,  "  Landers   v.  Dexter,  supra;   Lar- 

7  Mo   App.  133.  kins    v.    Blakeraan,   42    Conn.    292; 

2  Turner  v.  Wentworth,  119  Mass.  Chapin  v.  Persse,  &c.  Paper  Works, 
459.  30  Conn.  461. 

3  Fitzgerald  v.  Thomas,  61  Mo.  «  Wall  v.  Robinson,  115  Mass.  429. 
499 ;  Fitzpatrick  v.  Thomas,  76  Mo.  See  Whitford  v.  Newell,  2  Allen 
513;  S.  C.  7Mo.  App.  343;  Worthley  (Mass.),  424;  Cole  v.  Colby,  57  N. 
V.  Emerson,  116  Mass.  374;  James  v.  H.  98. 
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tract  for  an  entire  price,  in  the  erection  of  four  buildings  on  lots 
of  land  owned  separately  by  several  persons,  a  lien  cannot  be 
enforced  for  labor  performed  upon  one  house  and  lot,  though  the 
claimant  was  able  to  show  what  the  labor  upon  such  house  was 
worth.i  And  so  if  labor  and  materials  be  furnished  and  used 
under  an  entire  contract  in  the  erection  of  a  fence  upon  the  land 
of  several  different  owners,  with  no  stipulation  for  a  separate 
price  from  either,  a  lien  cannot  be  enforced  upon  several  lots  of 
land  collectively,  nor  can  a  lien  for  the  whole  amount  due  be 
enforced  upon  either  of  the  lots.^ 

1316.  Building  projecting  upon  land  of  another.  —  No  lien 
can  be  maintained  for  labor  performed  or  furnished  under  an 
entire  contract,  partly  on  the  land  described  in  the  petition  and 
partly  on  adjoining  land,^  though  it  belongs  to  the  same  person.* 
The  lien  cannot  be  maintained  even  where  the  building  projects 
an  inch  over  the  land  of  an  adjoining  owner,  though  the  founda- 
tion is  wholly  on  the  land  described  in  the  petition.^  Of  course 
there  could  be  no  lien  upon  the  land  to  which  the  person  sup- 
posed to  be  the  owner  of  the  premises  had  no  title,  and  there 
could  be  no  lien  upon  the  part  to  which  he  had  title,  because  it 
would  be  impossible  to  apportion  the  labor  to  the  two  parts. 

1317.  Under  a  contract  to  erect  two  or  more  houses  for 
an  entire  sum,  though  situate  upon  different  lots,  the  lien  is 
upon  all  the  buildings  and  lots,  and  not  upon  each  separately.^ 
If  one  of  the  lots  be  sold  while  it  is  subject  to  the  right  of  lien, 
the  purchaser  takes  it  subject  to  the  lien,  and  has  no  greater 
rights  than  his  grantor,  though  in  a  suit  to  foreclose  the  lien  in 
such  case  it  may  be  proper  to  apportion  the  lien  among^  all  the 
lots  according  to  the  value  of  the  labor  and  materials  expended 
upon  each.^ 

1  Childs  V.  Anderson,  128  Mass.  «  Phillips  v.  Gilbert,  101 U.  S.  721; 
108;  Gorgas  v.  Douglas,  6  S.  &  R.  Hall  v.  Sheehan,  69  N.T.  618  ;  Paine 
(Pa.)  512.  V.  Bonney,  4  E.  D.   Smith   (N.  Y.), 

2  Rathbun  v.  Hayford,  5  Allen  734;  Doolittle  ».  Plenz,  16  Neb.  153; 
(Mass.),  406.  St.  Louis  Nat.  Stock  Yards  v.  O'Reil- 

8  Foster  v.    Cox,    123    Mass.    45;  ly,  85   111.   546;   Peck  v.  Standart,   1 

Stevens  u.  Lincoln,  114  Mass.  476.  Bradw.  (III.)   228;    Bowman  Lumber 

*  Rice  V.  Nantasket  Co.  140  Mass.  Co.    v.  Newton   (Iowa),  33   N.  W. 

256.  Rep.  377.     See,  however,  §  1312. 

^  McGuinness  v.  Boyle,  123  Mass.  '  Doolittle  v.  Plenz,  supra ;  Cole  v. 

570.  Colby,  57  N.  H.  98. 
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It  is  immaterial  that  the  lots  of  land  are  separated  by  a 
street.^ 

It  is  immaterial  that  the  land  was  conveyed  to  the  owner  in 
separate  lots,  and  was  so  designated  upon  a  plan ;  that  the 
buildings  were  separate  and  upon  separate  lots ;  and  that  after 
the  contract  was  made,  the  different  parcels  were  conveyed  in 
mortgage  to  different  persons.^ 

It  is  immaterial  also  that  the  owner  holds  one  portion  of  the 
land  in  fee  and  another  by  lease,  in  case  one  building  is  built 
over  both  parcels,  and  both  parcels  are  subjected  to  one  use ;  as 
where  a  coal-shed  was  built  over  such  pieces  of  land,  and  a  wharf 
constructed  along  their  water  front.  There  was  unity  of  title, 
of  plan,  and  of  use,  and  the  former  divisional  line  between  the 
parcels  ceased  to  be,  in  law  as  well  as  in  fact.  A  lien  for  work 
done  and  materials  furnished  for  the  coal-shed  under  one  con- 
tract covered  both  parcels  of  land.^ 

1318.  In  Pennsylvania,  an  apportionment  of  liens  between 
several  adjoining  buildings  built  by  the  same  owner  is  pro- 
vided for  by  statute.  The  claimant  may  file  with  his  claim  an 
apportionment  of  the  amount  due  among  the  buildings,  and  each 
is  subject  to  its  share  of  the  debt.  A  person  filing  such  joint 
claim  must  designate  the  amount  he  claims  to  be  due  on  each ; 
otherwise  such  claim  will  be  postponed  to  other  lien  creditors ; 
and  the  lien  of  such  claimant  will  not  extend  beyond  the  amount 
so  designated  as  against  other  incumbrancers.*  The  criterion 
for  determining  whether  this  statute  is  applicable  in  a  particular 
case  or  not  is  to  be  found  in  the  contract  under  which  it  arises, 
rather  than  in  the  fact  that  the  buildings  adjoin ;  therefore  the 
fact  that  a  block  of  houses  is  divided  by  a  private  way,  the  right 
of  which  belongs  to  both  parts  of  the  block,  is  not  such  a  sever.- 
ance  of  the  buildings  as  will  prevent  an  apportionment  of  the 
claim  among  the  several  houses.^    But  the  act  does  not  authorize 


1  Chadbourn  v.  Williams,  71  N.  C.  1166,   1167,  §§    43-45;     Pennock   v. 
444.  Hoover,  5  Kawle  (Pa.),  291. 

2  Batchelder  v.  Kand,   117  Mass.  «  Kline's   App.    93    Pa.    St.    422; 
176.  Pitzpatriok  v.  Allen,  80  lb.  292;  and 

2  Marston    v.    Kenyon,   44    Conn,  see  Davis  v.  Farr,  13  lb.   167;  Har- 

349.  per  v.  Keely,  17  lb.  234;    Taylor  u. 

*  Brightley's    Purdon's     Dig.    pp.  Montgomery,  20  lb.  443. 
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the  filing  of  a  joint  lien  against  two  or  more  separate  blocks, 
situate  on  different  streets.^ 

A  lien  upon  a  double  dwelling-house  should  be  apportioned 
under  the  act.^ 

Whether  a  structure  constitutes  one  or  two  buildings  is  a 
question  for  the  jury  when  the  facts  are  in  dispute. 

A  joint  lien  for  work  and  materials  upon  several  buildings 
intended  to  be  used  together,  situated  upon  one  tract  of  land,  is 
good  without  apportionment.  A  lien  against  a  mansion-house, 
barn,  wagon-house,  and  other  bulMings  on  a  farm,  to  which  they 
are  all  appurtenant,  all  being  intended  to  be  occupied  and  used 
together,  is  good  without  apportionment  of  the  claim  among  the 
several  buildings.^ 

1319.  A  lien  claim  may  be  apportioned  when  practicable 
without  the  aid  of  any  special  statute  for  the  purpose.  In  an 
action  to  enforce  a  lien  for  labor  performed  on  two  houses,  the 
fact  that  the  petitioner  is  not  able  to  state  the  precise  share  of 
the  la,bor  performed  on  each  house  does  not  necessarily  defeat 
altogether  his  recovery.  The  jury  may  sustain  his  lien  against 
each  house  for  such  certain  amount  of  labor  as  they  are  satisfied 
he  performed  thereon,  although  they  may  not  be  satisfied  that 
he  did  not  perform  more.* 

If  the  labor  and  materials  can  be  apportioned  between  the 
different  buildings,  the  release  of  one  building  does  not  affect  the 
lien  upon  the  others ;  but  in  that  case  the  claim  filed  against  the 
unreleased  buildings  should  not  include  any  item  for  labor  or 
materials  furnished  to  the  released  building.^  The  release  of 
one  building  from  the  operation  of  the  lien  has  the  effect  of 
releasing  the  other  buildings  from  any  liability  for  materials 
furnished  or  labor  done  for  the  building  released,  either  before 
or  after  the  release.^ 

If  the  lien  claim  can  be  properly  apportioned  between   the 

1  Chambers  v.  Yarnall,  15  Pa.  St.  *  Shaw  d.  Tompson,  105  Mass.  345; 

265;  Goepp  v.  Gartiser,  35  lb.  130.  Hayden  d.  Logan,  9  Mo.  App.  492; 

=2  Malone's  App.    79  Pa.   St.   481;  and  see  Edwards  «.  Edwards,  24  Ohio 

Munger  v.  Silsbee,  64  Pa.  St.  454.  St.  402. 

8  Lauman's   App.   8    Pa.   St.  473;  «  Nickel  u.  Blanch  (Md.),  10  Atl. 

and  see   Moore   v.   Forrest  Mansion  Rep.  234. 

Hotel  Co.  3  Week.  N.  C.  (Pa.)  289;  «  Wilson  v.  Wilson,  51  Md.   159, 

Griel's  App.  (Pa.)  9  Atl.  Rep.  861.  160. 
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ON   TWO  OR  MORE  BDILDINGS.      [§§  1320,  1321. 

buildings,  the  judgment  should  be  for  the  specific  suras  due  on 
each  of  them.^ 

1320.  Apportionment  upon  different  parcels  by  agree- 
ment of  parties.  —  Where  work  is  done  upon  different  parcels 
under  one  contract,  an  apportionment  of  the  work  between  them 
agreed  upon  by  the  parties  is  not  necessarily  binding  upon  mort- 
gagees, or  others  having  interests  in  the  property.  Thus,  where 
a  contractor  agreed  to  do  work  in  erecting  and  repairing  a 
quartz  mill,  and  in  opening  and  developing  a  quartz  mine  in 
Montana  for  a  stipulated  sum  a  year,  and  it  was  a  part  of  the 
contract  that  one  half  the  contractor's  time  should  be  devoted 
to  each,  it  was  held  that  the  apportionment  agreed  upon  did  not 
determine  the  extent  of  the  lien  upon  the  different  parcels  as 
against  other  parties  in  interest.^  "A  lien,"  said  Mr.  Justice 
Field,  "did  not  arise  from  this  contract  of  apportionment,  or 
from  the  special  contract  under  which  the  work  was  done ;  it 
arose  from  the  work  which  was  performed  upon  the  property. 
It  is  the  work  of  mechanics  and  laborers,  or  the  materials  fur- 
nished by  them  or  others,  by  which  value  is  added,  or  supposed 
to  be  added,  to  property,  which  creates  the  lien  under  the  stat- 
ute, upon  notice  claiming  it  being  seasonably  filed." 

1321.  A  contract  for  work  on  two  or  more  houses  may 
be  so  divided  as  to  give  a  separate  lien  upon  each.  This 
is  the  case  where  the  contract  is  to  do  certain  work  on  one  house 
and  the  same  work  on  another  house,  both  being  under  one  roof, 
and  the  contract  price  for  the  whole  work  is  a  certain  sum, 
and  the  price  for  work  on  each  of  the  two  is  one  half  that  sum, 
and  the  work  is  done  accordingly.^ 

1  Treusch  v.  Shryock,  55  Md.  330  ;  respects  alike,  to  paint  each  house  for 

Plummer  v.  Eckenrode,  50  Md.  225.  one    hundred   dollars,    or  the   whole 

^  Davis  V.   Alvord,   94  U.    S.  545.  row  for  one  thousand  dollars,  and  the 

See  Doolittle  u.  Plenz,  16  Neb.  153  ;  sub-contractor  files  a  lien  against  one 

20  N.  W.  Rep.  116  ;  Ballou  v.  Black,  house  for   one    hundred   dollars,   for 

17  Neb.  389;  23  N.  W.  Rep.  3.  painting    under    this     contract,    and 

^  Hannon  v.   Gibson,  14  Mo.  App.  shows  by  actual  measurement  that  one 

33,  38.    Bakewell,  J.,  in  illustration,  tenth  of  the  whole  work  went   into 

said :   "  If  ten   men   own  contiguous  this    house,    that    the   painting   was 

houses  in   a  row,   each   owning  one  reasonably  worth   one  hundred  dol- 

house,  and  the  man  who  has  the  con-  lars,  and  was  worth  one  hundred  dol- 

tracts  for  building  these  houses  agrees  lars  under  the   contract,   no  reason 

with  a  painter,  the  houses  being  in  all  appears  why  he   may  not  then   es- 
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But  if  the  contract  does  not  apportion  the  lien,  one  who  has 
furnished  materials  for  four  houses  cannot,  upon  the  payment 
to  him  of  half  of  his  demand,  release  two  of  the  houses  and 
maintain  his  lien  against  the  remaining  two,  founded  on  an  ac- 
count made  up  by  taking  one  half  of  each  of  the  items  compos- 
ing the  original  contract.  This  is  an  assumption  that  exactly 
one  half  of  the  items  went  into  the  houses  upon  which  the  lien 
is  claimed.  Such  an  assumption  is  not  warranted  in  the  absence 
of  further  evidence  that  the  division  is  a  just  and  proper  one, 
even  if  it  would  be  sufficient  to  show  the  approximate  amount 
of  materials  used  in  each  house.^ 

1322.  Several  distinct  alterations  or  repairs  made  in  a 
building  at  different  times  cannot  be  covered  by  one  single  lien, 
so  as  to  entitle  the  claimant  to  a  lien  judgment  for  the  whole.^ 
The  lien  is  given  for  a  definite  piece  of  work,  and  though  this 
may  be  of  long  continuance,  it  must  be  a  continuous  and  separate 
job.  After  a  particular  work  has  been  finished  the  claim  of  lien 
must  be  filed,  and  the  action  to  enforce  the  lien  must  be  brought 
within  the  respective  times  allowed  therefor.  The  making  of  a 
second  repair  or  alteration  cannot  serve  to  revive  or  suspend  the 
running  of  the  time  in  which  the  claimant  must  enforce  his  lien 
for  a  prior  repair  or  alteration. 

II.    When  Contracts  or  Accounts  are  Mingled. 

1323.  When  matters  for  •which  there  may  be  a  lien  are 
mingled  with  others  for  which  no  lien  is  given,  they  cannot 
be  separated  by  a  jury  in  accordance  with  oral  evidence.  It  is 
not  sufficient  that  the  amount  of  the  lien  can  be  ascertained  by 
extrinsic  evidence,  but  the  owner  of  the  property  is  entitled  to 
be  informed  of  that  fact  from  the  account  or  statement  of  the 
lien  filed  in  accordance  with  the  statute.^ 

tablish  his  lien  against  the  one  house,  the  owner.    If  there  was  a  contract  to 

The  owner  cannot  be  prejudiced.    If  do  a  certain  piece  and  definite  amount 

the  contract  was  an  entirety  and  the  of  work  on  the  owner's  house  for  a 

contractor  can  defeat  the  claim,  and  defined  and  reasonable  price,  and  that 

the  owner  the  lien,  for  any  failure  as  work  was  done,  the  owner  is  not  hurt 

to  any  other  house  of  the  ten,  that  because  other  work  on  other  houses 

is   to   the   advantage  of    the   owner,  was  done  under  the  same  contract." 
If  the  work  can  be  done  cheaper  on        i  Schulenburg  v.  Vrooman,  7  Mo. 

each  house  where  there  are  ten  to-  App.  133. 

gether,  and   the  contract  is  to  paint         ^  Baker  v.  Fessenden,  71  Me.  292. 
ten,  that  is  also  to  the  advantage  of        "  Nelson  v.  Withrow,  14  Mo.  App. 
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WHEN   CONTEACTS   OR  ACCOUNTS  ARE  MINGLED.      [§  1323. 

If  a  contract  be  made  to  do  the  carpenter's  work  on  certain 
houses  and  to  superintend  such  work  for  a  sum  named,  and  there 
be  no  specification  of  the  sum  to  be  paid  for  work,  or  of  the  sum 
to  be  paid  for  superintending  the  work,  no  lien  can  be  acquired 
under  the  contract.  The  objection  is  not  obviated  by  filing  an 
account  for  work  alone  without  mentioning  the  matter  of  super- 
intendence; for  when  the  contract  is  put  in  evidence,  it  will  ap- 
pear that  the  entire  charge  was  not  for  work,  but  a  part  of  it  for 
superintendence,  and  that  there  is  no  means  of  determining  how 
much  is  due  for  work  for  which  .there  might  be  a  lien,  and  how 
much  is  due  for  superintendence,  for  which  there  can  be  no  lien.^ 

If  a  sub-contractor,  in  his  dealings  with  the  contractor,  mingles 
in  a  note  for  his  account  lien  claims  with  matters  for  which  no 
lien  is  given,  the  owner  will  not  be  subjected  to  the  burden  of 
inquiring  into  the  state  of  the  account.  The  sub-contractor  can- 
not enforce  a  lien  for  a  claim  which  has  lost  its  unity.  "The 
lien  claimant  is  presume(J  to  keep  his  lien  in  mind ;  and  if  he 
is  to  seek  its  enforcement,  the  law  requires  him  to  preserve  its 
unity  as  a  claim  against  particular  property.  If  he  does  not,  but 
so  mingles  it  with  other  claims  as  to  necessitate  a  process  of  sepa- 
ration by  the  courts,  it  may  well  be  held  that  he  has  waived  his 
lien.  In  the  present  case,  in  order  to  make  out  in  the  same  suit 
a  cause  of  action  at  the  same  time  against  the  contractors  and 
owner,  the  plaintiff,  instead  of  producing  for  cancellation  a  note 
covering  the  present  demand,  was  forced  to  go  into  a  series  of 
transactions  which  had  nothing  to  do  with  the  issues  here  in- 
volved. With  the  state  of  accounts  between  the  contractors  and 
sub-contractors,  relating  to  materials  furnished  for  other  build- 
ings than  his  own,  the  present  owner  had,  of  course,  nothing  to 
do  ;  and  he  was  not  liable  to  have  the  burden  and  expense  of 
investigating  them  imposed  upon  him.  It  is  no  hardship  upon 
the  sub-contractor,  in  such  cases,  that  he  should  keep  his  accounts 
in  such  condition  as  to  be  able  to  make  out  his  case  consistently 
against  contractor  and  owner,  and  without  bringing  into  the  suit, 

270  ;  Murphy  v.  Murphy,   22  lb.  18;  cause  he  has  filed  no  proper  account, 

Gauss  V.  Hussmann,  22  lb.  115;  Edgar  and  because  it  is  impossible  to  ascer- 

«.  Salisbury,  17  Mo.  271,  273,  per  Gam-  tain  the  amount  of  his  lien  from  the 

ble,  J. :  "  When  the  contractor  charges  account  filed." 

a  single  sum  for  different  services,  and  See,  however,  Willamette  Falls,  &c. 

any  of  them  are  of  a  character  for  Co.  v.  Remick,  1  Oreg.  169. 

which  the  law  would  give  no  lien,  he  ^  Nelson  v.  Withrow,  14  Mo.  App. 

cannot  proceed  under  the  statute,  be-  270. 
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§§  1324, 1325.]    mechanics'  liens  :  fob  what  given. 

as  against  the  former,  issues  with  which  the  latter  has  properly 
no  concern."  ^ 

III.    Work  done  away  from  the  Premises. 

1324.  A  lien  may  sometimes  be  established  for  work 
done  away  from  the  premises  if  it  be  done  upon  articles  which 
are  intended  for  use  in  the  building,  and  are  actually  used  in  its 
construction  or  repair.^  In  such  case  the  labor  is  to  all  intents 
and  purposes  performed  in  the  erection,  alteration,  or  repair  of  a 
building  within  the  terms  of  the'  statute.  Where,  for  instance, 
the  inside  finish  for  a  house  is  sawed,  planed,  or  moulded  at  a 
mill,  or  the  doors  or  windows  are  made  at  a  carpenter  shop,  or 
the  iron- work  is  prepared  at  a  blacksmith's  shop,  away  from  the 
premises,  but  really  as  a  part  of  the  work  of  construction,  and  the 
material  upon  which  such  work  is  done  actually  becomes  a  part 
of  the  building,  a  lien  arises  for  such  labor  equally  with  the  labor 
performed  upon  the  land  on  which  the  house  is  erected.  But  it 
is  essential  that  such  labor  be  performed  under  an  agreement 
that  the  articles  upon  which  the  work  is  done  are  to  be  used  in 
the  construction  of  the  building  against  which  it  is  sought  to  en- 
force the  lien.  Thus,  if  the  owner  of  a  planing-mill  saws  lumber 
for  a  builder  without  any  agreement  for  its  use  in  any  particular 
building,  though  the  lumber  is  in  fact  used  in  the  construction  of 
a  building  which  the  builder  was  erecting  at  the  time  under  a 
contract  for  another  person,  the  mill-owner  is  not  entitled  to  a 
lien  on  such  building.' 

IV.   Materials  Furnished. 

1325.  No  lien  can  be  maintained  for  finished  articles  of 
m.erohandlse  which  have  been  sold  without  reference  to  their 
use,  at  a  fixed  price,  to  a  contractor  *  or  to  the  owner,  when  the 

1  Schulenburg  v.  Eobison,  5  Mo.  327;  Boutner  v.  Kent,  23  Ark.  389; 
App.  561,  564,  per  Hayden,  J.  Lanier  v.  Bell,  81  N.  C.  337;  Hill  u. 

2  Wilson  V.  Sleeper,  131  Mass.  177;  Bishop,  25  HI.  349;  Cotes  v.  Shorey, 
Dewing  u.  Wilbraham  Congregational  8  Iowa,  416;  Jones  v.  Swan,  21  Iowa, 
Society,  13  Gray  (Mass.),  414;  Sweet  181;  Stockwell  v.  Carpenter,  27  Iowa, 
V.  James,  2  R.I.  270;  Singerly  «.  Doerr,  119;  Miller  v  HoUingsworth,  33  Iowa, 
62  Pa.  St.  9.  224;  Horton  v.  Carlisle,  2  Dis.  (Ohio) 

«  Bennett  v.  Shackford,   11   Allen  184;  Choteau  v.  Thompson,   2  Ohio 

<Mass.),  444.  St.  114,  125,  per  Thurman,  J.:  "If 

*  Donaher  v.    Boston,    126    Mass.  a,  material-man   sell    his  wares  with 

309;  Esslinger  v.  Huebner,  22  Wis.  no  understanding,  express  or  implied, 

632;  Duncan  v.  Bateman,  23  Ark.  as  to  their  application,  he  can  assert 
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seller  has  nothing  to  do  with  the  erection  or  repair  of  the  build- 
ing.^ Thus,  if  a  dealer  in  sash,  blinds,  and  doors  sells  such  arti- 
cles in  the  usual  course  of  trade  to  a  contractor  who  is  building 
a  house,  the  dealer  has  no  lien  upon  the  house  and  land  upon 
which  it  is  situated,  although  he  does  some  incidental  work  in 
fitting  or  attaching  these  articles  to  the  house,  or  in  glazing 
the  doors  after  they  are  hung,  instead  of  doing  this  before  their 
delivery.^  And  so,  if  a  lumber  dealer  sells  lumber  on  credit  to 
a  purchaser  without  reference  to  the  use  the  purchaser  shall  make 
of  it,  and  the  purchaser  afterwards  uses  it  in  constructing  a 
building  on  his  own  land,  the  lumber  dealer  cannot  acquire  a  lien 
upon  the  land  or  building  for  the  price  of  his  himber.  To  en- 
title the  lumber  dealer  to  a  lien,  he  must  have  furnished  it  with 
the  intention  and  understanding  that  it  should  be  used  in  con- 
structing the  building.^ 

A  sub-contractor  who  furnishes  finished  material  for  a  build- 
ing, such  as  hammered  granite,  for  an  entire  sum,  and  gives  no 
notice  to  the  owner  that  he  should  claim  a  lien  for  materials,  so 
that  he  has  no  lien  for  the  stone,  can  have  no  lien  under  the  pro- 
vision of  the  statute  giving  a  lien  for  labor  performed,  when  the 
value  of  this  can  be  distinctly  shown ;  for  the  sub-contractor  in 
fact  sold  the  stone  wrought  in  a  stipulated  manner  to  the  con- 
tractor. The  labor  performed  by  the  sub-contractor  was  per- 
formed merely  in  completion  of  his  contract  to  furnish  the  ham- 
mered granite.* 

1326.  Materials  must  be  furnished  with  special  reference 
to  their  use  in  a  particular  building  in  order  to  secure  the  pro- 
tection of  a  mechanic's  lien  law.^   In  an  Ohio  case  Storer,  J.,  said : 

no  lien  upon  the  building  or  vessel  in  understanding  may  be  as  good  as  an 

which  they  may  be  placed.     He  trusts  express  one." 

to  the  responsibility  of  the  buyer  alone        ^  Chapin    v.    Persse,     &c.    Paper 

and  takes  no  security.     He  sells,  not  Works,  30  Conn.  461. 

for  the  special  purpose  named  in  the        *  Arnold  v.  Budlong,  11  R.  I.  561. 

statute  of  'constructing,    altering,  or         ^  Weaver  v.  Sells,  10  Kans.  609. 

repairing,'  but  for  any  purpose   that        *  Donaher  v.  Boston,    126    Mass. 

may  seem  best  to  the  buyer.    But  it  309. 

is  only  where  the  materials  are  fur-        ^  Choteau  v.  Thompson,  2  Ohio  St. 

nished  for  a  purpose  named  in  the  act  114,   124,   per  Thurman,   J.:    "The 

that  a  lien   is   acquired.     That  they  particular  building  or  craft  may  not 

are   so  furnished  may  be  proved  by  be  in  the  minds  of  the  parties  when 

evidence  of  an  express  agreement,  or  the  contract  is  made,  and  yet  a  lien 

by  proof  of  circumstances  from  which  may  arise;  as  if  a  builder  should  be 

the  purpose  may  be  inferred.    A  tacit  employed  to  erect  a  house,  the  plan 
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"  The  contractor  who  agrees  to  paint  a  building  may  purchase 
the  constituent  parts  of  the  materials  he  uses  of  different  per- 
sons :  one  may  have  furnished  the  oil,  the  other  the  pigment, 
but  when  all  are  combined,  there  certainly  ought  not  to  be  a  lien 
in  behalf  of  each  vendor.  The  brick-maker  may  have  been  sup- 
plied with  the  clay  from  which  he  has  manufactured  his  brick 
by  one  party,  and  another  have  furnished  the  fuel  to  burn  the 
kiln,  but  it  cannot  be  said  a  right  exists  for  both  to  be  enforced 
under  the  statute.  And  so  with  the  ironmonger :  he  may  sell 
the  raw  material  to  the  founder  and  the  machinist,  but  when  it 
is  worked  up,  whether  it  is  changed  from  pig-iron  into  the  bloom, 
or  from  the  bloom  into  the  bar,  or  from  the  bar  into  the  steam- 
engine  or  the  sugar-mill,  the  right  to  follow  it  through  all  these 
changes  ought  not  to  be  permitted,  else  no  vendee  would  ever  ac- 
quire title  to  the  manufactured  article."  ^ 

1327.  Must  be  intended  for  a  particular  use.  —  The  mate- 
rials must  not  only  have  been  used  in  the  construction  of  a  build- 
ing, but  they  must  have  been  furnished  to  be  used  in  that  build- 
ing.2  A  lumber  merchant,  for  instance,  has  no  right  under  the 
lien  laws  to  follow  the  lumber  he  has  sold  to  another  in  general 
terms,  and  obtain  a  lien  therefor  upon  any  building  to  the  con- 
struction or  repair  of  which  the  lumber  has  been  applied.  The 
allegation  and  the  proof  must  be  that  the  materials  were  fur- 
nished to  be  used  and  were  used  in  the  building  upon  the  prem- 
ises against  which  it  is  sought  to  enforce  the  lien.  Though  the 
contract  under  which  materials  are  purchased  be  silent  as  to  the 

or  site  of  whioh  was  not  determined ;  the  agreement  relates  to  the  '  Con- 
or to  construct  such  buildings  or  structing,  altering,  or  repairing,  named 
water  crafts  as  the   employer  might  in  the  act." 

thereafter   wish    constructed  ;   or  to        ^  Horton  v.  Carlisle,  2  Dis.  (Ohio) 

make   such   alterations   or  repairs  as  184,  186. 

might  be  required;  or,  as  if  a  mate-  ^  Bottomly  v.  Grace  Church,  2  Cal. 
rial-man  agreed  to  furnish  materials,  90;  Hpughton  v.  Blake,  6  Cal.  240; 
or  a  laborer  to  perform  work  under  Holmes  v.  Richet,  56  Cal.  307;  Craw- 
similar  contracts  :  in  all  these  cases,  ford  v.  Crockett,  65  Ind.  220;  Craw- 
and  perhaps  others  that  might  be  fordsville  v.  Barr,  45  Ind.  258 ;  Tal- 
mentioned,  the  statute  gives  a  lien,  bott  «.  Goddard,  55  Ind.  496;  Hill  d. 
although  the  particular  building  or  Braden,  54  Ind.  72  ;  Crawfordsville  v. 
vessel  may  not  have  been  designated  Brundage,  57  Ind.  262;  Crawfords- 
when  the  contract  was  made.  For,  ville  w.  Lockhart,  58  Ind.  477;  Blake 
though  not  mentioned,  it  is  neverthe-  v.  Pitcher,  46  Md.  453. 
less  embraced  by  the  agreement,  and 
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purpose  for  which  they  were  intended  to  be  used,  parol  evidence 
is  admissible  to  show  what  the  purpose  was,  and  to  establish 
thereby  a  mechanic's  lien.^ 

1328.  In  several  states,  materials  furnished  for  a  btiilding 
must  be  actually  used  in  its  construction  or  alteration  in  order 
to  become  the  foundation  of  a  lien  upon  it.^  It  is  not  sufficient 
that  they  are  furnished  for  a  particular  building  if  they  do  not  in 
fact  go  into  it.^ 

1329.  In  m.ost  of  the  states,  however,  the  actual  use  of 
the  materials  is  not  requisite  if  they  were  furnished  for  a 
particular  building  or  improvement.*  "  To  require  direct  and 
positive  testimony,"  said  Brewer,  J.,  "  as  to  each  specific  arti- 
cle deliveredj'that  it  was  in  fact  used  in  the  buildings,  would 
make  the  mechanics'  lien  law  more  of  a  burden  and  a  trap  than 
a  blessing  and  a  help.  When  materials  are  contracted  for  use  in 
a  proposed  building,  when  they  are  delivered  in  pursuance  of 
such  contract,  and  when  the  building  is  in  fact  completed,  and 
there  is  no  testimony  tending  to  raise  even  a  suspicion  that  the 
materials  therefor  were  elsewhere  obtained,  or  that  those  con- 
tracted for  were  not  used  therein,  and  especially  when  some  o 
the  materials  are  shown  to  have  actually  entered  into  its  con 
struction,  it  is  fair  to  conclude  and  say  that  such  materials  did  in 

1  Donahue  v.  Cromartie,  21  Cal.  *  Kansas  :  Sturges  u.  Green,  27 
80;  Hunter  i>.  Blanchard,  18  111.  318.     Kans.  235;  Rice  v.  Hodge,  26  Kans. 

2  Massachusetts:  §  1207.  164,  170. 

New  Hampshire:  §  1215.  New   Jersey  :    Morris   Co.   Bank 

Bhode  Island:  §  1223.  v.  Eoekaway  Manuf.  Co.  14  N.  J.  Eq. 

South  Carolina:  §  1224.  189. 

^  Chapin     v.     Persse,    &fi.,    Paper  Maryland :  Watts  v.  Whittington, 

Works,  30  Conn.  461.  48   Md.  353;    Greenway  v.  Turner,  4 

Missouri  :  Deardorff  v.  Everhartt,  Md.  296. 
74  Mo.  37  (Morrison  w.  Hancock,  40  Pennsylvania:  Wallace  v.  Mel- 
Mo.  561,  so  far  as  it  holds  to  the  con-  chior,  2  Browne,  104;  Hinohman  v. 
trary,  is  overruled)  ;  Simmons  r;.  Car-  Graham,  2  S.  &  K.  170;  Harker  u. 
rier,  60  Mo.  581  ;  Fitzgerald  v.  Conrad,  12  lb.  301,  303;  Witman  v. 
Thomas,  61  Mo.  512;  Schulenberg  v.  Walker,  9  W.  &  S.  183,  186;  Cros- 
Prairie  Home  Institute,  65  Mo.  295;  key  v.  Coryell,  2  Whart.  223;  Presby 
Steinkamper  v.  McManus,  26  Mo.  terian  Church  v.  Allison,  10  Pa.  St. 
App.  51,  per  Kombauer,  J.;  Schulen-  413;  Odd  Fellows'  Hall  v.  Masser,  24 
burg  V.  Hawley,  6  Mo.  App.  34.  lb.  507;  Singerly  v.  Doerr,  62  lb.  9. 

See    In    re    Olympic    Theatre,    2  Ohio  :  Beckel  v.  Petticrew,  6  Ohio 

Browne  (Pa.),  275.  St.  247. 
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fact  go  into  the  building,  and  that  the  seller  has  a  mechanic's 
lien  therefor."  ^ 

If  the  materials  are  not  actually  used  in  the  building,  they 
must  be  delivered  in  good  faith  at  the  building,  or  near  to  it,  for 
use  therein.^ 

But  lumber  furnished  for  a  building  with  the  understanding 
that  it  is  to  be  used  in  the  erection  of  the  building,  may  be  de- 
livered at  a  carpenter's  shop  at  a  distance  from  it,  and  a  lien  will 
attach  to  the  premises  for  the  price  of  it,  although  it  is  never 
actually  used  in  the  building.^  As  soon  as  the  materials  are 
furnished  they  become  the  property  of  the  owner  and  subject  to 
the  lien  ;  and  they  are  not  liable  to  be  taken  on  execution  for  the 
debts  of  the  contractor  or  material-man  who  furnished  them.* 

There  can  be  no  lien  for  materials  furnished  in  excess  of  what 
can  be  reasonably  used  in  the  construction  of  th^  building  for 
which  they  are  furnished.^  Of  course  there  can  be  Jio  lien  for 
materials  furnished  after  a  building  is  completed.^ 

1330.  Materials  sold  on  purchaser's  credit.  —  There  can  be 
no  lien  for  materials  furnished  solely  on  the  credit  of  the  person 
ordering  them,  though  they  be  afterwards  used  in  the  construc- 
tion of  the  building  upon  which  a  lien  is  claimed.' 

A  lien  for  materials  is  so  far  from  depending  upon  their  use 
in  a  building  that,  if  they  are  used  in  its  construction  without 
having  been  furnished  for  it,  no  lien  upon  it  arises  for  such 
materials.* 

1  Rice  V.  Hodge,  26  Kans.  164.  which  did  not  mention  them,  nor  the 

2  Foster  v.  Dohle,  17  Neb.  631;  use  to  which  the  materials  were  to  be 
Marrener  v.  Paxton,  17  Neb.  634;  applied,  it  was  held  that  the  con- 
Marble  V.  Lumber  Co.  19  Neb.  732;  tractor  was  the  owner  of  the  mate- 
Great  Western  Manuf.  Co.  v.  Hunter,  rials,  and  might  remove  them  and  use 
15  Neb.  32  ;  16  N.  W.  Rep.  474.  them  wherever  he  might  choose.   Mor- 

3  White  V.  Miller,  18  Pa.  St.  52  ;  gan  v.  Stevens,  6  Abb.  (N.  Y.)  N.  C. 
Singerly  v.  Doerr,  62  lb.  9  ;  Presby-  356. 

terian  Church  v.  Allison,  10  lb.  413;  ^  Boyd  „.  Mole,  9  Phila.  (Pa.)  118. 

Odd  Fellows'  Hall  v.  Masser,  24  lb.  '  In  re  Olympic  Theatre,  2  Browne 

507,  508;  Hinchmanu.  Graham,  2  S.  &  (Pa.),  275. 

R.  (Pa.)  170;  Harkeri).  Conrad,  12  lb.  '  Davis  v.  Stratton,  1  Phila.  (Pa.) 

301 ;  Wallace  u.  Melchior,  2  Browne  289. 

(Pa.),  104.  »  Hills  V.  Elliott,  16  S.  &  R.  (Pa.) 

*  White  u.  Miller,  supra.  56;  Shriver  r.  Birchall,  2  Weekly  N. 

But  where  materials  were  delivered  C.  172;  Early  v.  Albertson,  lb.  369  ; 

upon    premises    already  covered  by  Barclay  v.  Wainwright,    86  Pa.    St. 

buildings,   under  a   written  contract  191. 
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It  is  a  question  for  the  jury  whether  materials  were  furnished 
on  personal  credit  or  on  the  credit  of  the  building.  Upon  this 
question  any  relative  evidence  is  admissible.' 

1331.  Evidence  of  purpose  for  which  materials  were  fur- 
nished. —  The  fact  that  the  contract  is  in  writing  does  not  ex- 
clude parol  evidence  to  show  the  purpose  for  which  the  materials 
included  in  the  contract  were  furnished  or  used.  Thus  it  may 
be  shown  that  the  materials  were  of  such  a  character  that  the 
work  upon  the  premises  could  not  have  been  carried  on  without 
them,  and  thus  the  inference  may  be  established  that  they  were 
furnished  to  be  used  on  the  premises.^ 

On  the  other  hand  it  may  be  shown  that  materials  furnished 
to  a  contractor  were  not  suitable  or  adapted  to  the  building  upon 
which  a  lien  for  them  is  claimed,  and  therefore  the  inference  is 
that  the  materials  were  not  used,  and  were  not  intended  to  be 
used,  in  the  building.^ 

The  fact  that  a  person  selling  materials  demanded  and  re- 
ceived, before  the  delivery  of  the  goods,  a  large  cash  payment, 
is  a  proper  fact  for  the  jury  to  consider  in  determining  whether 
the  goods  were  sold  on  the  credit  of  the  building  in  which  they 
were  used,  or  on  the  personal  credit  of  the  purchaser.* 

1332.  The  fact  that  the  materials  were  charged  to  the  con- 
tractor does  not  preclude  the  material-man  from  showing  that  he 
furnished  them  on  the  credit  of  a  building  which  the  person  who 
ordered  them  is  building  as  contractor.^     This  fact  is  not  even 

1  Hommel  v.  Lewis,  104  Pa.  St.  requirements  being  complied  with, 
465.  tiiey  will   confer  a  lien   against   the 

2  Martin  i'.  Eversal,  36  III.  222 ;  building  and  the  ground  upon  which 
Donahue  v.  Cromartie,  21  Cal.  80  ;  it  stands,  which  may  be  enforced 
Neilson  v.  Iowa  Eastern  R.  Co.  61  against  the  will  of  the  owner.  The 
Iowa,  184.  statute  does  not  require   either   that 

*  Harlan  v.  Rand,  27  Pa.  St.  511;  the  materials  shall  be  charged  against 
Boyd  V.  Mole,  9  Phila.  118.  the  owner,  or  that  the  claim  of  lien 

*  McCartney  v.  Buck  (Del.),  12  shall  assert  that  they  were  furnished 
Atl.  Rep.  717.  on  the  credit  of  the  building,  or  that 

5  Presbyterian  Church  v.  Allison,  10  affirmative  proof  shall  be  made  that 
Pa.  St.  413;  Hommel  u.  Lewis,  104  Pa.  such  was  the  fact.  Of  course,  if  the 
St.  465,  470,  per  Green,  J.  :  "  These  articles  were  charged  against  the  con- 
facts  are  not  only  evidence  of  an  intent  tractor  alone,  it  is  some  evidence, 
to  charfe  the  building,  but  they  are  so  though  slight  only,  that  they  were  fur- 
conclusive  upon  that  subject  that  the  nished  on  his  credit,  and  of  this  the 
statute  declares  that,  the  other  formal  defendant  had  the  full  benefit  under 
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slight  evidence  that  the  materials  were  sold  on  credit  only.  If  it 
appears  that  the  materials  furnished  for  the  building  were  de- 
livered for  the  purpose  of  being  used  in  its  construction  or  re- 
pair, that  they  actually  entered  into  its  construction,  and  that 
the  material-man  subsequently  within  the  time  limited  filed  his 
claim  and  commenced  proceedings  to  enforce  it,  the  burden  is 
upon  the  defendant  to  show  that  they  were  furnished  on  the 
credit  of  the  contractor  alone. 

On  the  other  hand  the  mere  circumstance  that  the  materials 
were  charged  to  the  contractor  does  not  of  itself  create  a  pre- 
sumption that  they  were  furnished  on  his  credit  only,  though 
such  circumstance  would  be  some  evidence  to  be  considered  with 
other  evidence,  if  any,  that  the  credit  was  given  to  the  con- 
tractor.^ 

A  charge  of  materials  to  the  owner  of  a  building  is  no  evi- 
dence of  a  release  or  waiver  of  a  lien  upon  the  building  itself. 
Such  a  charge  is  consistent  with  either  a  personal  credit  or  with 
a  claim  of  lien.^ 

The  absence  of  any  charge  at  all  in  a  book  of  original  entries, 
of  materials  furnished  or  delivered  for  use  in  a  building,  is  unim- 
portant ;  for  any  competent  evidence  that  they  were  furnished 
for  the  erection  of  a  particular  building  is  admissible  to  prove 
the  fact.'' 

1333.  Materials  charged  to  building.  —  The  mere  statement 
in  a  plaintiff's  book  of  accounts,  that  materials  delivered  by  him 
were  delivered  to  be  used  in  the  construction,  alteration,  or  re- 
pair of  a  building,  is  not  of  itself  evidence  sufiBcient  to  show  that 
they  were  sold  on  the  credit  of  the  building  and  not  on  the  credit 
of  the  purchaser.*  Book  accounts  are  simply  evidence,  when  sup- 
plemented by  the  oath  of  the  seller,  of  the  sale  and  delivery  of 
the  goods  charged  and  of  their  price. 

1334.  Materials  sold  by  purchaser.  —  One  who  furnishes 

the  charge  of  the  court,  which  left  the  ^  Hommel  v.  Lewis,  104  Pa.  St.  465; 

whole  question  to  the  jury.     The  fact  Noar  v.  Gill,  111  Pa.  St.  488. 

that   there  were   continuous  dealings  ^  Noar  v.  Gill,  supra. 

between   the  plaintiff    and  the  con-  »  Wolf  v.  Batchelder,  56   Pa.  St. 

tractor  in  the  same  line  of  goods,  was  87. 

eome  evidence  which  the  defendant  *  McCartney    v.   Buck   (Del.),   12 

was  permitted  to  use  in  support  of  his  Atl.  Rep.  717. 

theory." 
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materials  with  the  understanding  that  they  are  to  be  used  in  a' 
building  has  a  lien  as  against  the  owner,  though  the  latter  has 
made  a  different  disposition  of  them,  and  has  procured  other 
materials  for  the  building.*  Equitable  considerations  would  arise 
as  between  different  material-men,  where  both  had  sold  to  the 
owner  on  the  credit  of  the  building,  and  the  materials  of  one 
had  been  used  and  the  other  had  not  been  used.  Moreover,  a 
double  lien  for  materials  would  not  probably  be  allowed  as 
against  other  lien-holders  or  incumbrancers. 

If  the  original  purchaser  or  contractor  for  materials  sells  them 
to  another  person  instead  of  using  them  for  the  building  for 
which  they  were  intended,  and  the  last  purchaser  uses  them  for 
a  building  upon  another  lot,  the  lien  does  not  follow  the  ma- 
terials to  the  latter  structure  The  purchaser  of  such  material 
takes  it  free  from  any  lien  although  he  buys  it  with  knowledge 
that  it  has  not  been  paid  for.^ 

V.    Fixtures  to  the  Realty. 

1335.  No  lien  arises  for  machinery  furnished  for  a  mill 
unless  this  be  done  as  a  part  of  the  construction  or  repair 
of  the  building,  and  it  becomes  a  fixture  to  the  realty.^     The 

1  Beckel  v.  Petticrew,  6  Ohio  St.  the  same  are  about  to  be  applied  to 
247 ;  Esslinger  v.  Huebner,  22  Wis.  the  construction,  alteration,  or  repair 
632;  Spruhen  v.  Stout,  52  Wis.  617  ;  of  such  building,  mining  claim,  or 
Weaver  v.  Sells,  10  Kans.  609;  Daniel  other  improvement. 
V.  Weaver,  5  Lea  (Tenn.),  392 ;  Neil-  In  Minnesota,  any  contractor  or 
son  V.  Iowa  Eastern  K.  Co.  51  Iowa,  sub  -  contractor  who  purchases  mate- 
184  ;  Ewing  v.  Folsom,  67  Iowa,  65  ;  rials  on  credit  representing  that  they 
Oppenheimer  !>.  Morrell  (Pa.),  12  Atl.  are  to  be  used  in  a  particular  build- 
Rep.  307,  per  Slerrett,  J. ;  Atkins  v.  ing  or  improvement,  and  then  uses 
Little,  17  Minn.  342.  the  same  for  another  purpose  with  in- 

In   Arizona,   Laws   1885,   p.    244,  tent  to  defraud,  is  punishable  by  fine 

§    13;    California,    Code    Civ.   Pro.  or  imprisonment.     G.  S.  1878,  ch.  90, 

§   1196  ;    New   Mexico   Territory,  §  19. 

Comp.  Laws,  1884,  §  1533;    and  Ne-         ^  Heaton  v.  Horr,  42  Iowa,  187. 
vada,  G.  S.  1885,  §  3823,  whenever         '  Beers    v.   Knapp,    5    Ben.   104 

materials  have  been  furnished  for  use  Graves  v.  Pierce,  53  Mo.  423;  Hall  v. 

in  the  construction,  alteration,  or  re-  St.  Louis  Manuf.  Co.  22  Mo.  App.  33 

pair  of  any  building  or  other  improve-  Collins   v.   Mott,   45   Mo.   100,    102 

ment,  such  materials  shall  not  be  sub-  AUman  v.  Corban,  4  Bax.  (Tenn.)  74 

ject  to  attachment,  execution,  or  other  Summerville  v.  Wann,  37  Pa.  St.  182. 
leo-al  process  to  enforce  any  debt  due        In  several  states  a  lien  is  expressly 

by  the  purchaser  of   such  materials,  given  for  furnishing  or  repairing  ma- 

except  a  debt  due  for  the  purchase-  chinery :  — 
money  thereof,  so  long  as  in  good  faith        Alabama :  §  1187. 
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§  1336.]         mechanics'  liens  :  fob  what  given. 

.sale  of  the  machinery  to  the  owner  of  the  mill,  and  the  mere 
placing  it  in  the  mill,  do  not  give  rise  to  a  mechanic's  lien  for  it.^ 
But  it  is  immaterial,  so  far  as  concerns  the  attaching  of  the  lien, 
■whether  the  building  for  which  the  machinery  is  supplied  is  in 
process  of  erection  or  has  already  been  completed.^  Whether 
machinery  is  a  fixture  for  which  a  lien  arises  upon  the  premises, 
is  to  be  tested  by  the  inquiry  whether  it  is  so  attached  to  the 
realty  as  to  become  a  fixture,  and  the  further  inquiry  whether 
the  machinery  is  adapted  to  the  purposes  for  which  the  building 
was  intended  to  be  used  or  is  usedJ® 


1336.  Machinery  purchased.  —  There  can  be  no  lien  for 
machinery  made  away  from  the  premises  to  which  the  purchaser 
intends  to  attach  it,  and  which  is  merely  furnished  to  the  pur- 
chaser and  not  connected  by  the  maker  with  the  premises  sought 
to  be  charged.     Mr.  Justice  Campbell  upon  this  point  said :  * 


Arkansas  :  §  1189. 

California :   §  1190. 

Colorado :   §  1191. 

Dakota  Territory  :  §  1193. 

District  of  Columbia  :  §  1195. 

Florida:  §1196. 

Georgia  .  §  1197. 

Idaho  Territory :   §  1198. 

Indiana  :  §  1200. 

Iowa :  §  1201. 

Kansas  :  §  1202. 

Kentucky :  §  1203. 

Michigan :  §  1208. 

Iklinnesota  :  §  1209. 

Mississippi :  §  1210. 

Missouri  :  §  1211. 

Montana  Territory  :  §  1212. 

Nebraska:   §1213. 

Ohio:   §1220. 

Oregon  :  §  1221. 

Tennessee  :  §  1225. 

Texas:   §1226. 

"Washington  Territory :  §  1230. 

^  AUman  v.  Corban,  4  Bax.  (Tenn.) 
74;  Dimmicki).  Cook,  115  Pa.  St.  573, 
580. 

"  White  V.  Chaffin,  32  Ark.  59 ; 
Reilly  v.  Hudson,  62  Mo.  383;  Don- 
ahue V.  Cromartie,  21  Cal.  80. 

'  Morgan  v.  Arthurs,  3  Watts  (Pa.), 
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140  ;  Pond  Mach.  Tool  Co.  v.  Robin- 
son (Minn.),  37  N.  W.  Rep.  99. 

In  a  building  used  for  making  steel 
castings,  the  following  articles  were 
enumerated  as  fixtures  :  "  Two  en- 
gines, two  pumps,  the  blowers,  the 
steam  boilers,  the  gearing,  the  belting, 
the  emery  wheel,  the  melting  furnaces, 
the  grinding  mill,  the  twelve  furnaces 
of  four  pots  each,  the  annealing  fur- 
naces, and  the  smoke  stacks."  Cur- 
rier V.  Cummings,  40  N.  J.  Eq.  145, 
per  Bird,  V.  C. 

A  battery  of  boilers  embedded  in 
brick,  stone,  and  mortar ;  a  furnace, 
chimney,  or  stack  built  on  a  firm  foun- 
dation, and  extending  up  through  the 
roof  ;  engines,  cranes,  wire  mills,  fur- 
naces, trains,  and  other  fixtures,  firmly 
attached  to  and  forming  a  part  of  the 
realty  of  steel-works,  and  all  together 
constituting  one  plant,  —  are  all  part 
of  the  building  in  which  they  are  sit- 
uated, and  a  mechanic's  lien  attaches 
to  the  premises  for  repairs  and  altera- 
tions of  such  fixtures.  Dickey's  App. 
115  Pa.  St.  73;  7  Atl.  Rep.  577. 

*  Stout  V.  Sawyer,  37  Mich.  313, 
316.  See,  in  connection.  Pond  Mach. 
Tool  Co.  V.  Robinson  (Minn.),  supra. 


FIXTUKES   TO  THE  REALTY.  [§§  1337,  1388. 

"  It  is  not  within  the  terms  or  the  design  of  the  statute  to  create 
a  lien  in  favor  of  parties  who  merely  sell  machinery  which  may 
or  may  not  go  into  a  building  in  this  state,  according  as  the 
purchaser  determines.  The  lien  is  given  for  something  actually 
done  to  improve  the  premises,  and  not  for  chattels  which  it  is 
supposed  may  be  placed  there  by  some  one  else.  There  is  no 
more  reason  for  giving  a  lien  for  engines  and  machinery  sold 
separately  as  such,  than  for  carpets  or  furniture  or  ornaments 
thus  sold  and  intended  to  be  placed  in  a  house.  If  the  engine 
is  put  into  the  building  by  the  contractor,  and  becomes  a  fixture, 
he  has  done  something  towards  completing  the  mill ;  but  where 
he  has  merely  sold  it  and  the  purchaser  may  do  what  he  chooses 
with  it,  the  vendor  is  in  no  sense  a  builder,  repairer,  or  fitter-up 
of  the  building,  and  has  done  nothing  whatever  to  the  freehold." 

1337.  The  statute  does  not  give  a  lien  for  machinery 
furnished  for  the  manufacture  of  materials  used  in  a  building 
or  other  structure.  Thus,  if  one  contracts  for  building  a  bridge, 
and  machinery  for  crushing  stone  to  be  used  for  the  mason  work, 
and  also  appliances  to  carry  the  manufactured  stone  to  the  place 
where  it  is  to  be  used,  be  supplied  to  him,  there  can  be  no  lien 
for  such  machinery  or  appliances.-"^  "  When  the  law  says  the 
material-man  shall  have  a  lien  for  all  materials  furnished  for,  or 
used  in  and  about,  the  construction  of  bridges,  it  means  such 
materials  as  ordinarily  enter  into  or  are  used  in  the  construction 
of  bridges,  and  which  are  fairly  within  the  express  or  implied 
terms  of  the  contract  between  the  owner  and  contractor.  It 
does  not  mean  the  machinery  that  may  be  used  for  the  manu- 
facture of  the  materials  themselves.  You  might  just  as  well  say 
that  the  mill  by  which  the  lumber  is  sawed,  or  the  tools  used  by 
the  mechanic  in  building  a  house,  are  materials  furnished  in  the 
construction  of  the  house,  as  to  say  that  the  machinery  used  in 
the  manufacture  of  the  artificial  stone  is  to  be  considered  as 
part  of  the  materials  used  in  the  construction  of  the  masonry 
work  of  the  defendant's  bridges.  The  machinery  thus  used  is 
the  plant  of  the  contractor,  and  can  in  no  sense  be  said  to  be 
materials  furnished  or  used  in  building  the  bridges."  ^ 

1338.  Work  done  in  making  slight  changes  in   a  build- 

^  Basshor  v.  Balto.  &  Ohio  K.  R.  ^  Per  Robinson,  J.,  in  Basshor  v. 
Co.  65  Md.  99.  Balto.  &  Ohio  R.  R.  Co.  supra. 
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§§  1339-1341. j    mechanics'  liens  :  for  what  given. 

ing,  which  is  merely  incidental  to  work  in  putting  in  a 
machine  which  is  personal  property,  gives  no  foundation  for  a 
lien.*  Work  done  and  materials  furnished  in  equipping  with 
fixed  machinery  for  manufacturing  purposes  a  mill  which  is  in 
itself  a  complete  and  independent  structure,  cannot  be  regarded 
as  furnished  for  the  construction  or  repairing  of  the  mill,  and  no 
lien  attaches  therefor.^ 

1339.  A  lien  may  be  established  for  work  done  in  re- 
pairing things  so  affixed  to  the  realty  as  to  become  a  part  of 
it,  as,  for  instance,  for  work  upon  a  boiler  attached  to  a  mill.* 
But  there  can  be  no  lien  on  a  mill  and  land  for  altering  and 
repairing  machinery  which  is  not  permanently  attached  to  the 
building  so  as  to  be  a  part  of  the  realty.* 

1340.  Reservation  of  title  till  materials  are  paid  for. — 
A  provision  in  a  contract  for  furnishing  machinery,  that  the  same 
shall  remain  the  property  of  the  vendor  until  paid  for,  does  not 
prevent  such  machinery  from  becoming  fixtures  when  attached 
as  such  to  a  mill,  nor  does  it  prevent  the  vendor  from  enforcing 
a  lien  for  the  same.^  And  so,  under  a  contract  to  deliver  rails  to 
a  railroad  company  for  use  in  the  construction  of  its  road,  the 
contractor's  statutory  lien  for  the  materials  is  not  affected  by  a 
special  agreement  that  the  contractor  shall  have  a  lien  on  the 
rails  till  they  are  paid  for,  and  that  possession  of  the  railroad 
shall  be  the  possession  of  the  contractor.  The  purpose  of  such  a 
stipulation  is  to  secure  a  specific  lien  on  the  materials  furnished, 
and  to  require  them  to  be  used  in  the  construction  of  the  railroad, 
and  that  when  so  used  they  should  be  subject  to  the  statutory  lien.® 

1341.  Whether  a  fixture.  —  Whether  an  article  is  furnished 
for  the  construction,  alteration,  or  repair  of  a  building,  and  is  so 
attached  to  it  as  to  become  a  part  of  it,  is  a  mixed  question  of 
law  and  fact.'^ 

The  things  affixed  must  in  the  first  instance  be  such  as  pertain 

1  Curnew  v.  Lee,  143  Mass.  105;  ^  Cooper  u.  Cleghorn,  50  Wis.  113; 
S.  C.  8  N.  East.  Rep.  890.  Great  Western  Manufacturing  Co.  v. 

2  Rose  V.  Persse,  &c.  Paper  Works,     Hunter,  15  Neb.  32. 

29  Conn.  256.  ^  Chicago   &   Alton  R.   R.    Co.   v. 

8  Kelley  v.  Border  City  Mills,  126  Union   Rolling   Mill   Co.    109   U.   S. 

Mass.  148.  702. 

^  Baker  v.  Fessenden,  71  Me.  292.  '  Kent  v.  Brown,  59  N.  H.  236. 
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to  the  realty.^  Thns,  tables  used  as  counters  in  a  store  which  are 
not  attached  to  the  building,  and  which  may  be  used  elsewhere 
and  for  other  purposes,  are  not  things  for  the  construction  of 
which  a  mechanic's  lien  exists.^ 

Gas-fixtures  as  distinguished  from  gas-fittings  in  a  building 
are  not  attached  to  the  freehold,  and  a  lien  does  not  arise  for 
putting  them  up.^ 

A  coal  car  is  not  a  machine  for  the  construction  of  which  a 
mechanic's  lien  can  be  acquired.     It  is  certainly  not  a  fixture.* 

A  floating  dock  is  not  a  fixture.^ 

A  flume  constructed  of  wood,  leading  from  a  dam  to  a  water- 
wheel  inside  a  mill,  is  a  fixture,  for  work  upon  which  a  lien  may 
be  enforced.^ 

A  lightning-rod  attached  to  a  house  or  other  structure  is  a 
fixture  for  which  a  mechanic's  lien  may  attach.^ 

1342.  Materials  unsuitable  or  not  accepted.  —  There  can 
be  no  lien  for  articles  furnished  and  attached  to  the  realty 
which  prove  unsuitable  for  the  use  intended,  and  which  for  that 
reason  are  removed.^ 

1343.  A  lien  may  be  established  for  furnaces  and  ranges 
furnished  for  a  house  and  set  up  in  it,  if  they  were  furnished 
under  a  contract  as  parts  of  the  building,  and  so  annexed  as  to 
become  parts  of  the  realty.  If  furnaces  and  ranges  are  sold  as 
personal  property  to  the  owner  of  a  building,  and  are  set  up  in  the 
building  by  him,  the  seller  can  establish  no  lien  for  them.^     But 

1  McMahon  v.  Vickery,  4  Mo.  App.  within  the  statute  giving  liens  on 
225;  Koenig  v.  Mueller,  39  Mo.  165,  buildings.  Olmsted  v.  McNall,  7 
168;  Collins  v.  Mott,  45  Mo.  100.  Blackf.  387. 

2  Baum  V.  Covert,  62  Miss.  113.  "  Edwards  ».  Derrickson,  28  N.J.  L. 
^  Jarechi  v.  Philharmonic  Soc.   79     39. 

Pa.   St.  403;  Marshall  v.  Kaighn,   2  '  Harris  ,^.  Schultz,  64  Iowa,  539; 

Weekly  N.  C.  42.     Contra,  Baum  v.  Quimby    v.    Sloan,    2    E.    D.    Smith 

Covert, supra;  Vaughen  v.  Haldeman,  (N.  Y.),  594.     Contra,  Drew  v.  Mason, 

33  Pa.  St.  522.  81  111.  498. 

«  New  England  Car  Spring  Co.  v.  s  Harlan  v.  Eand,  27  Pa.  St.  511; 

Baltimore  &0.  K.  R.  Co.  11  Md.  81.  Kitson   v.   Crump,   1    Weekly   N.    C. 

5  Coddington  v.  Dry  Dock  Co.  31  164;  S.  C.  9  Phila.  (Pa.)  41. 

N.  J.  L.  477.  8  Turner  v.  Wentworth,  119  Mass. 

In    Indiana,   however,    a    floating  459 ;  Kent  v.   Brown,  59  N.  H.  236 ; 

wharf  for  receiving   and   forwarding  Goodin   v.  EUeardsville  Hall  Asso.  5 

merchandise   was    considered    to    be  Mo.  App.  289. 
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it  is  only  necessary  that  the  furnace  should  be  attached  in  such 
a  way  as  to  show  that  it  was  intended  to  be  used  permanently 
as  a  part  of  the  house.  Therefore  a  lien  may  be  established  for 
a  portable  furnace  set  in  a  pit  prepared  for  it  in  the  cellar  of  a 
house  for  the  purpose  of  warming  the  house,  although  it  is  not 
otherwise  attached  to  the  realty,  and  is  held  in  place  simply  by 
its  own  weight.  A  lien  may  also  be  established  for  the  smoke- 
pipe  leading  from  the  furnace  to  the  chimney.^ 

A  stove  with  its  funnel  cannot  be  considered  as  materials  for 
the  repair  or  construction  of  a  building.  They  are  not  so  applied 
as  to  constitute  a  part  of  the  building.^ 

In  a  building  intended  to  be  used  as  a  hotel,  everything  of  a 
permanent  character  attached  to  it,  and  reasonably  necessary  for 
the  purpose  of  its  use  as  a  hotel,  is  a  fixture  for  which  a  lien 
attaches.  Thus,  the  heating,  laundry,  and  cooking  apparatus, 
including  a  large  soup  kettle,  furnished  as  a  part  of  the  building 
in  its  original  construction  or  subsequent  repair,  and  necessary 
for  its  use  as  a  hotel,  is  a  fixture  for  which  a  mechanic's  lien 
attaches.^ 

1344.  A  drain-pipe  extending  from  the  cellar  of  a  city 
house  through,  the  cellar  wall,  yard,  and  street  into  a  sewer, 
and  included  in  the  contract  for  building  the  house,  which  is 
fitted  for  the  use  of  the  city  water,  is  a  part  of  the  house,  and  a 
lien  may  be  maintained  for  the  laying  of  the  drain  ;  and  it  is 

^  Stockwell  V.  Campbell,  39  Conn,  both  legislative  and  judicial  decision 

362;     Goodin    v.    Elleardsville    Hall  should  keep  abreast  of  the  times.     A 

Asso.    5   Mo.   App.   289.     See,  how-  building  with  only  walls  and  a  root 

ever,  Baldwin  v.  Merrick,  1  Mo.  App.  is  neither  a  hotel  nor  a  factory.     It  is 

281,  which  relates  to  a  new  furnace  a  building,   nothing   more.     When   a 

sold  to  replace  an  old  one.  man  constructs  a  building  for  a  hotel, 

^  Larabard  v.  Pike,  33  Me.  141,  144.  everything  of  a  permanent  character, 

'  Dimmick   v     Cook,    115   Pa.   St.  which  will  pass  as  a  part  of  the  f ree- 

573,  580.     "  This  was  a  large  hotel,  hold,  and  which  is  reasonably  neces- 

capable  of  accommodating  two  hun-  sary  to  equip  it  for  the  purpose  for 

dred  guests.    For  such  a  building  per-  which  it  is  erected,  is  a  part  of  such 

manent  apparatus  for  heating,  wash-  building,  and  therefore  comes  within 

ing,  and  cooking  are  as  essential  as  the  act  of  1836."     This  decision  was 

are  engines  and  boilers  in  a  mill.     It  under  the  statute  which  gave  a  lien 

is  true  you  can  eat,  wash,  and  cook  for  the  construction  of  a  building,  and 

without  them.    So  you  can  grind  flour  not  for  the  alteration  or  repair  of  it, 

and    saw   lumber   by  hand,    but  the  which   are   included   in    the   present 

world  has  outgrown  such  a  mode  of  statute, 
doing  business,  and  it  is  proper  that 
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immaterial  that  the  fee  of  the  street  is  not  in  the  owner  of  the 
house.  The  house  would  be  incomplete  and  unfinished  without 
the  drain-pipe,  and  this  would  pass  by  a  deed  of  the  house  as  a 
part  of  it.^ 

A  lien  may  attach  for  the  price  of  a  cistern  and  pipes  for  fur- 
nishing a  supply  of  water  to  a  house.^ 

But  a  town,  city,  or  borough  cannot  have  a  lien,  in  the  na- 
ture of  a  mechanic's  lien,  to  enforce  the  payment  of  municipal 
charges  against  the  owners  of  adjoining  lots,  for  the  construction 
of  sewers,  drains,  or  culverts,  unless  authorized  by  statute.^ 

1345.  A  lien  arises  for  making  and  fitting  mirror  frames 
into  the  walls  of  a  building  during  the  process  of  building,  if 
they  are  permanently  attached  to  the  building  so  as  to  form  a 
part  of  the  structure.*  But  mirror  frames  which  are  not  set  into 
the  walls,  but  are  put  up  after  the  house  has  been  built,  and  are 
capable  of  being  easily  detached  without  injuring  the  walls,  are 
as  much  furniture  as  pictures  hung  in  the  usual  way,  and  no  lien 
can  arise  for  furnishing  them.^ 

1346.  Repairs  in  refitting  a  theatre.  —  A  lien  arises  in 
favor  of  persons  who,  in  repairing  and  refitting  a  theatre,  fur- 
nish and  put  up  stage  properties,  paint  scenery,  provide  chairs 
which  are  fastened  to  the  floor,  and  also  balusters  and  railings  in 
front  of  the  boxes,  rollers  and  pulleys  for  shifting  scenei'y,  and 
other  things  necessary  to  the  use  of  the  building  as  a  theatre.® 

^  Beatty  v.  Parker,  141  Mass.  523.  and  construction  to  correspond  with 
2  Kent  V.  Brown,  59  N.  H.  236.  and  properly  form  a  part  of  such  inner 
'  Mauch  Chunk  v.  Shortz,  61  Pa.  surface.  Those  in  the  parlor  fitted 
St.  399;  Philadelphia  v.  Greble,  38  into  a  gap  purposely  left  in  the  base- 
lb.  339.  board.  Both  those  in  the  hall  and 
*  Ward  V.  Kilpatrick,  85  N.  Y.  those  in  the  parlor  were  fastened  to 
413,  419.  "  The  mirror  frames  in  the  walls  with  hooks  and  screws. 
the  present  case  were  actually  an-  They  could  be  removed,  but  their 
nexed  to  the  realty.  They  were  so  removal  would  leave  unfinished  walls, 
annexed  during  the  process  of  build-  and  require  work  upon  the  house  to 
ing,  and  as  part  of  that  process.  They  supply  and  repair  their  absence." 
were  not  brought  as  furniture  into  Per  Finch,  J. 
the  completed  house,  but  themselves  °  Ward  v.  Kilpatrick,  supra. 
formed  part  of  such  completion.  Those  ^  Halley  u.  AUoway,  10Lea(Tenn.), 
in  the  hall  filled  up  and  occupied  a  523;  affirming  Grewar  v.-  AUoway,  3 
gap  left  in  the  wainscoting.  They  Tenn.  Oh.  584.  "In  regard  to  the 
were  an  essential  part  of  the  inner  balusters  and  railings  of  one  of  the 
surface  to  the  hall,  and  of  a  material  claimants,   there   can   be   no   serious 
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1347.  Materials  fvirnished  for  upholstering  a  hall  are  not 
within  the  terms  of  a  statute  giving  a  lien  for  work  done  or  ma- 
terials furnished  in  the  erection,  alteration,  or  repair  of  build- 
ings, which  was  declared  by  subsequent  statute  to  extend  to  work 
performed  or  materials  furnished  in  plumbing,  gas-fitting,  paper- 
hanging,  paving,  and  wharf-building.  "  It  would  be  apparently 
a  usurpation  of  the  functions  of  the  legislature,  looking  toward 
what  they  felt  called  upon  to  do,  to  enlarge  the  scope  of  the  act 
by  expressly  bringing  within  it  such  materials  as  plumbing,  gas- 
fitting,  paving,  wharf-building,  etc.,  to  say  that  the  things  claimed 
here  are  materials  also  of  like  nature,  or  quality  of  service."  ^ 


1348.  The  filling  in  and  grading  the  grounds  about  a  build- 
ing already  erected  is  not  work  connected  with  the  erection,  al- 
teration, or  repair  of  a  building  within  the  meaning  of  a  me- 
chanic's lien  law.^  There  is  no  lien,  except  by  express  provision 
of  statute,  for  materials  and  labor  furnished  for  curbing,  grading, 
and  paving  the  street  in  front  of  a  building.^  A  lien  will  not 
attach  for  work  done  on  a  public  highway,  though  the  work  be 

chattels  to  carry  out  a  general  purpose, 
would  have  more  effect  upon  the  ques- 
tion than  the  mode  or  permanence  of 
the  annexation.  It  has  consequently 
been  held,  as  between  the  owner  and 
mechanic,  that  everything  put  into 
and  forming  a  part  of  a  building,  or 
macliinery  for  manufacturing  pur- 
poses, and  essential  to  the  manufac- 
tory, is  a  part  of  the  freehold  and  a 
fixture  ;  as  the  wheels  of  a  mill,  the 
stones,  and  even  the  bolting-cloth, 
the  copper  kettle  of  a  brew-house, 
and  the  like.  And  it  is  obvious  that 
whatever  is  thus  liable  to  the  mechan- 
ic's lien  as  a  fixture  must  be  equally 
treated  as  a  fixture  when  furnished  by 
the  mechanic  or  other  person  under 
the  statute."'  Per  Cooper,  Chancel- 
lor. 

1  McCartney  v.    Buck   (Del.),    12 
Atl.  Kep.  717. 

2  Pratt  V.  Duncan,  36  Minn.   545; 
32  N.  W.  Kep.  709. 

8  Smith  V.    Kennedy,    89  111.  485; 
Knaube  v.  Kerchner,  39  Ind.  217. 


contest  that  they  constitute  improve- 
ments and  fixtures  within  the  mean- 
ing of  the  act.  I  think  there  is  little 
doubt  that  the  rollers,  pulleys,  etc.,  for 
shifting  scenery  and  other  stage  prop- 
erties, are  '  fixtures  or  machinery  ' 
within  the  meaning  of  the  act.  The 
movable  machinery  and  flying-stages 
of  a  theatre,  necessary  for  the  pur- 
poses of  theatrical  exhibitions,  and 
which  in  this  respect,  it  has  been  said, 
must  be  considered  as  a  species  of 
trade,  are  '  trade  fixtures.'  Such  fix- 
tures, like  other  trade  fixtures,  are, 
as  between  landlord  and  tenant,  re- 
movable by  the  tenant ;  but,  as  be- 
tween the  owner  and  the  mechanic, 
are  subject  to  the  mechanic's  lien  law. 
The  question  whether  a  thing  is  a  fix- 
ture or  not,  as  between  owner  and  me- 
chanic, depends  little  upon  the  mode 
of  annexation.  Its  fitness  for  the  par- 
ticular place  where  it  is  annexed,  its 
being  connected  with  the  general  busi- 
ness conducted  there,  and  other  facts 
going  to  show  the  intent  oE  the  owner 
o  make  one  thing  of  the  land   and 
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absolutely  necessary  to  render  of  use  the  work  done  on  the  prop- 
ert}"^  sought  to  be  charged  which  is  immediately  connected  there- 
with.! 

1349.  A  lien  may  be  properly  acquired  for  the  expense  of 
constructing  a  sidewalk  on  the  street  adjoining  a  building, 
inasmuch  as  the  sidewalk  is  an  appurtenance  to  the  building 
within  the  meaning  of  the  mechanic's  lien  act.  It  is  immaterial 
that  the  owner's  title  extends  only  to  the  side  and  not  to  the  cen- 
tre of  the  street.^  But  a  statute  which  gave  a  lien  for  work  per- 
formed towards  the  erection,  construction,  or  finishing  of  a  build- 
ing was  held  not  to  apply  to  the  flagging  of  sidewalks,  yards,  and 
areas  of  buildings  in  the  process  of  erection.^  Under  the  statute 
of  Iowa,*  it  is  also  held  that  a  lien  cannot  be  enforced  for  labor 
done  or  materials  used  upon  a  sidewalk  in  front  of  the  lot  upon 
which  the  lien  is  claimed.  The  improvement  is  not  upon  the 
land  sought  to  be  charged,  but  in  the  street,  and  is  for  the  benefit 
of  the  public.^ 

1350.  Fences.  —  No  lien  arises  for  work  done  and  materials 
furnished  in  building  fences  around  the  lot  of  land  upon  which  a 
house  stands.^ 

1351.  Furnace  stack  and  wall.  —  A  stack  erected  in  a  build- 
ing for  the  use  of  the  business  carried  on  in  that  building,  and 
for  running  machinery  in  another  building  used  for  a  different 
purpose  attached  thereto,  and  belonging  to  the  same  owner,  may 

'  Kershaw   v.   Fitzpatrick,    3    Mo.  mer,   supra ;    Barclay's    Appeal,    13 

App.  575.  Pa.   St.  495,  497;   Gaule  v.  Bilyeau, 

2  Kenney  v.  Apgar,  93  N.  Y.  539;  25  Pa.  St.  522  ;  Truesdell  v.  Gay,  13 
Moran  v.  Chase,  52  N.  Y.  346;  Weh-  Gray  (Mass.),  311;  Rathbun  v.  Hay- 
ster  V.  Wakeling,  2  Weekly  N.  C.  ford,  5  Allen  (Mass.),  406  ;  First 
111;  Yearsley  v.  Flanigen,  22  Pa.  St.  Nat.  Bank  v.  Eedman,  57  Me.  405  ; 
489.  Bank    of    Charleston    v.    Curtiss,    18 

3  McDermott   v.    Palmer,  8  N.  Y.  Conn.  342. 

383 ;  Smith  v.  Kennedy,  89  III.  485 ;  Such  a  lien  is  given  by  statute  in 

Knaube    v.   Kerchner,   39    Ind.    217;  ■Wisconsin.     §1232. 

Cloud  V.   Kendrick,  1  Weekly  N.  C.  Illinois :  Canisius  v.  Merrill,  65  HI. 

601.  67. 

4  gge  s  1201.  In  Missouri,  fences  and  walks  are 

5  Coenen  v.  Staub  (Iowa),  36  N.  considered  erections  and  improve- 
W.  Kep.  877.  ments  for  which  alien  is  given.   Henry 

6  Donaldson   v.   Wood,    22  Wend.  v.  Plitt,  84  Mo.  237. 
(N.  Y.)  395,  400 ;  McDermott  v.  Pal- 
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be  regarded  as  a  structure  necessary  to  both  buildings  and  as  a 
part  thereof,  although  each  building  may  be  used  independently 
for  a  different  kind  of  business ;  and  a  mechanic  may  have  a  lien 
upon  both  buildings  for  the  construction  of  the  stack.^ 

A  wall  built  around  three  sides  of  the  stack  of  an  iron  fur- 
nace, at  the  distance  of  a  few  feet  from  it,  in  order  to  prevent 
the  sliding  down  of  earth  from  a  hill  at  the  foot  of  which  the 
stack  is  built,  is  not  a  building  for  the  construction  of  which  a 
lien  for  labor  or  materials  can  be  maintained.^ 

VI.    Things  not  Connected  with  the  Realty  or  Improvements 

upon  It. 

1352.  There  is  no  lien  for  lumber  furnished  to  be  used 
merely  for  the  purpose  of  erecting  scaflEblding  for  the  laying 
of  brick  during  the  building  of  a  house,  though  the  lumber  be 
furnished  upon  the  credit  of  the  building.^  Such' lumber  is  not 
material  "  furnished  for  or  about  the  erection  or  construction  of 
the  same."  *  It  is  not  used,  nor  intended  to  be  used,  in  the  con- 
struction of  the  building,  and  is  not  within  the  letter  or  spirit  of 
the  statute.  "  When  lumber  or  other  materials,  suitable  in  kind 
and  quality  for  a  particular  building,  is  furnished  to  the  con- 
tractor on  its  credit,  the  material-man  is  not  bound  to  see  that 
it  is  actually  used  in  the  structure.  He  is  entitled  to  bis  lien 
whether  the  material  is  so  used  or  not,  because  the  contractor,  in 
providing  suitable  material  for  the  building,  is  quasi  agent  of  the 
owner ;  but  when,  as  in  this  case,  he  knows  the  material  is  to  be 
used  merely  for  the  purpose  of  erecting  temporary  scaffolding  to 
facilitate  the  work  of  the  contractors,  and  it  is  in  fact  so  used,  he 
has  no  right  to  a  lien,  notwithstanding  he  may  have  furnished  it 
on  the  credit  of  the  building.  Such  a  claim  is  no  more  within 
the  purview  of  the  statute  than  would  be  one  for  pick-handles 
furnished  to  facilitate  the  work  of  excavating  a  foundation  for 
the  building.^ 

1353.  Ordinarily  a  lien  does  not  arise  for  labor  in  pulling 
down  a  building.^     A  lien  is  given  upon  the  ground  that  the 

^  Bodley  v.  Denmead,    1    W.   Va.  *  Statute  o£  Pennsylvania,  June  16, 

249.  1836. 

2  Truesdell     v.      Gay,     13      Gray  «  Oppenheimer  v.   Morrell,   supra, 

(Mass.),  311.  per  Sterrett,  J. 

8  Oppenheimer  v.   Morrell   (Pa.),  «  Holzhour  v.  Meer,  59  Mo.  434. 
12  Atl.  Rep.  307. 
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work  has  been  a  benefit  to  the  realty,  and  haa  enhanced  its 
value ;  and  this  does  not  result  from  the  tearing  down  of  a  build- 
ing. The  lien  attaches  to  the  improvements  made  upon  the 
land,  and  to  the  land  upon  which  the  improvements  are  placed; 
but  it  does  not  attach  to  the  land  alone  without  the  improve- 
ments. The  improvements  are  regarded  as  the  primary  objects 
of  the  lien,  and  the  land  as  secondary,  when  this  belongs  to  the 
owner,  the  land  being  added  apparently  for  the  purpose  of  mak- 
ing the  lien  valuable  and  available.  Therefore,  while  a  lien  is 
sometimes  given  upon  the  improvements  alone,  it  never  attaches 
to  the  land  alone  when  no  improvements  are  made  upon  it.^ 

1354.  A  lien  may  attach  for  the  labor  of  pulling  down  an 
old  building  in  case  the  contract  for  the  new  building  provides 
that  the  materials  of  the  old  building,  so  far  as  they  may  be  suit- 
able, shall  be  used  in  the  construction  of  the  new  one.  In  such 
case  the  pulling  down  of  the  old  building  becomes  an  essential 
part  of  the  erection  of  the  new  one.^  But  where  a  builder  was 
employed  to  make  repairs  upon  an  old  house,  and  after  some 
work  had  been  done  upon  it  it  was  decided  to  pull  down  the  old 
house  and  build  a  new  one  on  the  same  site,  it  was  held  that 
there  could  be  no  lien  on  the  new  house  for  work  done  on  the 
old  one.®  But  window-frames  and  other  materials  furnished  for 
the  old  house  and  not  used  in  it,  but  afterwards  used  in  the 
new,  may  be  embraced  in  a  lien  on  the  new  house.* 

1355.  There  can  be  no  lien  for  labor  performed  in  the 
removal  of  a  building,  under  a  statute  v^hich  gives  a  lien  for 
labor  performed  in  the  erection,  alteration,  or  repair  of  a  build- 
ing.5  The  removal  of  a  building  from  one  place  to  another, 
whether  upon  the  same  lot  of  land,  or  from  one  lot  to  another, 
is  not   an  erection,  alteration,  or  repair  of  the  building.     "  The 

1  Holzhour  u.  Meer,  59  Mo.  434.  ^  Trask  v.  Searle,  121  Mass.  229; 

-  Whitford    v.     Newell,    2    Allen  Stephens  o.  Holmes,  64  HI.  336. 

(Mass.),  424.    So  if  the  pulling  down  In   several    states    it    is   expressly 

is    for    the     purpose    of    rebuilding,  given   for  labor   in    "  removing  "    a 

In   re    Olympic  Theatre,   2   Browne  building:  — 

(Pa.),  275;  In  re  Burling'sEst.  1  Ash.  Indiana  :  §  1200. 

(Pa.),  377  ;  Driesback  v.  Keller,  2  Pa.  Nebraska:  §  1213. 

St.  77 ;  Hershey  v.  Shenk,  58  lb.  382.  Ohio  :  §  1220. 

"  Nichols  V.  Culver,  51  Conn.  177.  Vermont :  §  1228. 

*  Nichols  V.  Culver,  supra.  Wisconsin  :  §  1232. 
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moving  a  building  is  quite  as  technical  and  well  understood  a 
phrase  as  the  erection  of  a  building,  or  altering  a  building,  or 
repairing  a  building ;  and  in  the  ordinary  use  of  language,  no 
person  would  understand  that  either  the  erection,  alteration,  or 
repair  of  a  building  involved  its  removal  from  one  place  to 
another.  If  by  implication  the  removal  of  a  building  is  to  be 
deemed  an  erection,  alteration,  or  repair,  the  pulling  down  a 
building  must  also  be  included,  and  the  work  which  would 
create  a  lien  would  be  determined  by  judicial  and  not  by  legis- 
lative authority."  ^ 

1356.  No  lien  exists  for  labor  performed  in  hauling  lum- 
ber and  sand  to  the  premises  upon  which  the  lien  is  sought  to 
be  enforced,  although  the  lumber  and  sand  are  intended  to  be 
used  in  the  construction  of  a  building  upon  the  premises,  and  are 
actually  used  for  this  purpose.^  The  labor  of  the  teamster  is 
too  remote  to  come  within  the  terms  of  the  statute.  "  It  is  dif- 
ficult to  distinguish  the  claim  of  the  petitioner  for  a  lien  from 
that  of  the  railroad  for  transporting  the  lumber,  or  from  that  of 
the  teamster  who  carted  it  to  the  railroad,  or  from  the  claim  of 
the  woodcutter  who  felled  the  trees,  provided  they  stood  in  other 
respects  towards  the  respondent  as  does  this  petitioner."  ^ 

A  lien  for  labor  performed  or  materials  furnished  in  develop- 
ing or  improving  a  mine,  does  not  include, labor  done  in  hauling 
ores  from  a  mine  to  a  quartz  mill.*  But  the  hoisting  of  stone  or 
other  materials  with  a  derrick  is  obviously  work  done  in  the  con- 
struction of  a  building.* 

1357.  Services  rendered  in  cooking  for  men  employed  in 
constructing  a  building  or  other  improvement  are  not  within  a 
statute  giving  a  lien  for  services  rendered  in  the  construction  of  it, 

^  Per  Lord,  J.,  in  Trask  v.  Searie,  terials  to  the  place  of  building  is  work 

121  Mass.  229.  done  for  or  about  the  erection  of  the 

2  Webster  v.  Real  Estate  Improve-  building  within  the  terms  of  the  stat- 

ment  Co.  140  Mass.  526.  ute,   and  subjects  the  building  to   a 

In  New   Hampshire,  lumbermen  lien.     Hill  v.   Newman,   38   Pa.   St. 

have  a  lien  on  lumber  cut  and  hauled.  151. 

§  715.  *  Barnard  v.  McKenzie,    4   Colo. 

'  Webster  v.  Real  Estate  Improve-  251.   Contra,  In  re  Hope  Mining  Co.  1 

ment  Co.  supra,  per  Gardner,  J.  Sawyer,  710. 

In  PennBylvania,  however,  it   is  ^  Tizzard  v.  Hughes,  3  Phila.  (Pa.) 

held  that  work  done  in  hauling  ma-  261. 
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though  the  cooking  be  done  on  the  ground  as  the  work  goes  on.^ 
But  a  contractor  or  sub-contractor  who  furnishes  labor  for  which 
be  is  entitled  to  a  lien  may  properly  include  in  the  price  of  the 
labor  the  amount  he  has  paid  for  the  board  of  the  men  em- 
ployed, if  he  is  bound  to  pay  the  board  of  the  men  as  a  part  of 
their  wages.^ 

1358.  A  mechanic's  lien  cannot  attach  for  a  claim  arising 
from  a  breach  of  contract.  Thus,  where  an  exchange  of  land 
was  made,  and  there  was  a  difference  in  estimated  values,  and 
one  party  agreed  to  pay  this  difference  in  work  and  materials  to 
be  furnished  for  a  house  for  the  other  party,  while  the  latter 
undertook  to  satisfy  a  mortgage  upon  the  property  of  the  for- 
mer, and  the  former  supplied  the  work  and  materials  as  agreed, 
but  the  latter  failed  to  satisfy  the  mortgage,  it  was  held  that  the 
former  could  not  claim  a  lien  upon  the  building  for  which  he 
furnished  work  and  material,  because  the  indebtedness  of  the 
other  party  was  not  for  the  work  and  materials,  but  for  failure 
to  perform  the  contract  by  satisfying  the  mortgage.^ 

1359.  A  loan  of  money  is  not  protected  by  a  mechanic's 
lien,  though  the  loan  be  made  for  the  purchase  of  material  or 
the  payment  for  labor  in  the  construction  of  a  house,  or  be 
otherwise  paid  out  for  the  use  of  the  debtor.* 

1360.  A  surety  or  guarantor  has  no  right  to  a  mechanic's 
lien  for  materials  furnished  by  a  third  person  to  the  principal 
debtor,  and  used  by  him  in  erecting  a  house,  though  the  surety 

1  McGormick  i.  Los  Angeles  W.  early  day  to  resume  work  on  the  build- 
Co.  40  Cal.  185.  "  On  the  same  the-  ing,  might  not  assert  a  lien;  but  ser- 
ory,  a  blacksmith  who  shod  the  horses,  vices  of  this  character,  not  performed 
or  a  grain  dealer  who  furnished  them  on  the  building,  are  not  within  the 
forage  whilnt  employed  on  the  work,  province  of  the  statute."  Per  Crock- 
er a  wagon-maker  who  repaired  the  ett,  J. 

carts  of  the  contractor,  would  be  en-         ^  Lybrandt  v.  Eberly,  36   Pa.    St. 

titled  to  alien  on  the  building.     And  347. 

if  every   one   who   contributed   indi-         '  Brown  v.  Rodocker,  65  Iowa,  55. 
rectly   and   remotely  to  the  work  is         *  Gaylord  v.  Loughridge,  50  Tex. 

entitled  to  a  lien,  no  reason  is  per-  573;    Godeffroy  v.   Caldwell,    2    Cal. 

ceived  why  a  surgeon  called  to  set  a  489 ;  Stubbs  v.  Clarinda,  &c.  Ry.  Co. 

broken  limb  of  one  of  the  laborers,  65  Iowa,  513. 
whereby   he   will   be   enabled   at  an 
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or  guarantor  has,  upon  the  default  of  the  debtor,  paid  for  such 
materials.^ 

VI.   Artisans  and  Mechanics  Untitled  to  Liens. 

1361.  All  classes  of  artisans  and  mechanics  whose  labor 
contributes  to  the  construction  of  a  building  are  equally  entitled 
to  liens.  Those  who  adorn  the  walls  of  a  house,  equally  with 
those  who  erect  the  walls,  are  entitled  to  the  protection  of  a 
statute  which  in  general  terms  giyes  a  lien  for  all  labor  and 
materials  employed  in  the  construction  of  buildings  or  other 
improvements.  Among  those  classes  whose  connection  with  a 
building  is  the  least  obvious,  and  whose  right  to  a  lien  has  been 
adjudged  by  the  courts,  may  be  enumerated  painters,^  paper- 
hangers,^  glaziers,*  and  plasterers.^ 

1362.  The  land-owner  cannot  himself  acquire  a  lien  upon 
his  own  property  to  the  prejudice  of  the  rights  of  third  persons.* 
Nor  can  one  acting  as  the  owner's  agent  or  general  overseer,' 

1363.  A  general  manager  of  a  corporation  in  all  its  busi- 
ness, at  the  place  where  it  is  carried  on,  is  not  a  laborer  entitled  to 
the  benefit  of  the  provisions  of  a  mechanic's  lien  law.*  Such  a 
manager  stands  very  much  in  the  position  of  an  owner  directing 
and  managing  his  own  business.  He  is  the  representative  of  the 
corporation,  and  to  the  laborers  under  him  he  is  practically  the 
corporation  itself.  Such  owners  do  not  come  within  the  spirit 
of  the  mechanic's  lien  acts. 

1  Ruggles    V.    Blank,    15     Bradw.  been  habitable  without  the   glazing, 

(111.)  436.  nor  the  wood  protected  from   decay 

"  Martine   v.  Nelson,   51  111.  422;  without  the  painting."    Per  Comegys, 

France  v.  Woolston,  4  Houst.  (Del.)  C.  J.,  in  McCartney  v.  Buck  (Del.), 

557.  12  Atl.  Rep.  717. 

'  Freeman  v.  Gilpin,  1  Phila.  (Pa.)  5  Parker  v.  Bell,  7  Gray  (Mass.), 

23;   S.   C.   4  Clark,  411;   M'Cree  v.  429. 

Campion,  5  Phila.  (Pa.)  9.    But  under  «  Babb  v.  Reed,  5  Rawle  (Pa.),  151 ; 

a  statute  which  enumerated  the  me-  Stevenson  v.  Stonehill,  5  Whart.  (Pa.) 

chanics  and  artisans  who  were  entitled  301. 

to  liens,  and  omitted  to  mention  paper-  '  Kerby    v.    Daly,   45   N.   Y.    84 ; 

hangers,  it  was  held  that  they  had  no  Whitaker  v.  Smith,  81  N.  C.  340. 

lien.    Freeman  v.  Gilpin,  supra.  *  Smallhouse  v.  Kentucky,  &c.  M. 

*  France  v.  Woolston,  supra.  Co.  2  Mon.  443. 

"  The    building  would    not    have 
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1364.  The  services  of  a  book-keeper  of  a  corporation,  who 
also  disburses  its  funds,  are  not  sucli  services  as  the  lien  laws  pro- 
vide for.  They  are  neither  directly  nor  remotely  connected  with 
the  labor  which  is  incorporated  into  a  building  or  other  improve- 
ment ;   nor  are  they  incident  to  labor  in  mines.^ 

1365.  There  is  no  lien  for  superintending  the  construction 
of  a  building.2  ^  principal  contractor  can  have  no  lien  for  ser- 
vices rendered  in  superintending  his  own  workmen ;  ^  and  a  sub- 
contractor has  no  greater  right.*  An  architect  who  superintends 
the  erection  of  a  house  has  no  lien  for  such  services.^ 

A  consulting  engineer  is  not  within  the  provisions  of  a  lien 
law  giving  a  lien  to  a  laborer  or  operative.®  Neither  is  a  civil 
engineer  employed  upon  a  railroad  in  the  construction  of  the 
road.' 

1366.  The  superintendent  of  a  mine,  who  in  the  perform- 
ance of  his  duties  does  sonae  manual  labor,  is  a  laborer  en- 
titled to  the  benefit  of  the  provisions  of  a  mechanic's  lien  act 
under  a  statute  giving  a  lien  to  miners  for  labor  performed.^ 

The  overseer  of  a  body  of  miners  must  necessarily  use  some 
physical  exertion,  as  well  as  some  skill  and  knowledge,  in  the  per- 
formance of  his  duties ;  and  it  may  sometimes  be  necessary  for 
him  to  assist  with  his  own  hands.  The  discharge  of  his  duties 
may  well  be  called  work  and  labor  within  the  terms  of  the  stat- 
ute. His  services  are  not  of  a  professional  character,  such  as 
those  of  a  mining  engineer  or  of  an  architect;  nor  are  they 
merely  of  a  supervisory  character,  like  those  of  a  general  super- 

1  Kara  Avis  G.  &  S.  M.  Co.  v.  Bous-  176;  Palmer  v.  Uncas  M.  Co.  70  Cal. 

cher  (Colo.),  12  Pac.  Eep.  433.    And  614;  S.  C.  11  Pac.  Rep.  666  ;  CuUins 

see  Edgar  v.  Salisbury,  17  Mo.  271.  v.  Flagstaff  Silver M.  Co.  2  Utah,  219; 

'  Murphy  v.  Murphy,  22  Mo.  App.  Willamette  Falls,   &c.   Co.   v.  Rem- 

18;  Nelson  v.  Withrow,  14  lb.  270;  ick,  1  Oreg.  169;  Capron  v.  Strout, 

Edgar  v.  Salisbury,  s«/)ra ;  Jones  v.  11  Nev.  304;  Rara  Avis  G.  &  S.  M. 

Shawhan,  4  W.  &  S.  (Pa.)  257.  Co.  v.  Bouscher  (Colo.),  supra.     And 

8  Blakey  v.  Blakey,  27  Mo.  39.  see   Whitaker  v.   Smith,   81    N.    C. 

*  Nelson  V.  Withrow,  supra.  340. 

5  Stryker  o.  Cassidy,  10  Hun  (N.         Colorado.    Surveyors,    civil    and 

Y.),  18.  mining  engineers,  doing  any  work  of 

'  Ericsson  v.  Brown,  38  Barb.  (N.  surveying  or  platting  of  any  mines, 

Y.)  390.  mining  claims,  lodes,  or  mineral  de- 

'  Pennsylvania   &  Del.  R.  R.  Co.  posits,  have  a  like  lien.     G.  S.  1883, 

V.  Leuffer,  84  Pa.  St.  168.  §  2138. 

8  Mining  Co.  v.  CuUins,  104  U.  S. 
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intendenfc  of  a  railroad,  or  those  of  a  general  agent  of  a  large 
mining  business  "who  is  employed  to  disburse  money  and  look 
after  the  general  affairs  of  the  mine. 

The  fact  that  one  renders  services  as  overseer  of  the  work  does 
not  prevent  his  having  a  lien  if  he  also  performs  work  as  a , 
laborer.^ 

1367.  An  architect  ^who  simply  provides  the  plans  and 
specifications  for  a  building  has  no  lien  for  his  labor.^  But 
an  architect  who  is  employed  not  only  to  make  plans  and  specific 
cations,  but  to  direct  and  oversee  the  erection  of  a  building  in 
accordance  therewith,  has  a  lien  for  work  done  about  the  erec- 
tion of  a  building,  within  the  words  of  a  statute  giving  "  a  lien 
for  the  payment  of  all  debts  contracted  for  work  done  or  mate- 
rials furnished"  in  the  erection  of  a  building.^  This  view  is, 
however,  dissented  from  in  some  states ;  and  it  is  said  that  while 
a  mechanic  who  acts  as  overseer  does  not  lose  his  lien  for  man- 
ual services  done  at  the  same  time,  yet  an  architect  is  not  a  me- 
chanic, and  that  his  services  in  drawing  plans  and  specifications, 
and  giving  directions  to  the  builder  during  the  construction  of  a 
building,  are  not  in  any  proper  sense  work  or  labor  upon  the 
building.* 

.  When  an  architect  claims  a  lien  for  charges  and  fees,  he  must 
show  that  he  has  performed  work  for  which  the  statute  gives  a 
lien,  and  such  work  is  not  shown  by  naming  his  calling.* 

But  other  decisions  hold  that  a  lien  for  labor  includes  the 
labor  of  an  architect  who  superintends  the  erection  of  a  build- 
ing.^ "  The  architect  who  superintends  the  construction  of  a 
building  performs  labor  as  truly  as  the  carpenter  who  frames  it, 

1  Foerder    v.    Wesner,    56    Iowa,        New  Mexico  :§  1217. 

167.  '  Bank  of  Pennsylvania    v.  Gries, 

2  Price  V.  Kirk,  90 Pa.  St.  47;  Eae-  35  Pa.  St.  423;  Taylor  v.  Gilsdorff, 
der  ».  Bensburg,  6  Mo.  App,  445;  74  111.  354;  St.  Clair  Coal  Co.  v. 
Ames  V.  Dyer,  41  Me.  397,  per.  Ap-  Martz,  75  Pa.  St.  384. 

pleto^D,    J.;    Phillips    v.    Wright,    5  *  Raeder  v.  Bensberg,  supra;  Fou- 

Sandf.  (N.  Y.)  342.  shee  v.  Grigsby,   12  Bush  (Ky,),  75, 

In  several  states  architects  are  enu-  83. 

njerated  among  the  persons  entitled  to  ^  Rush  v.  Able,  90  Pa.  St.  153. 

a  lien  :  —  '  Stryker  v.  Cassidy,  76  N.  Y.  60, 

Arizona:  §  1188.  52;  S.  C.  10  Hun,  18.    The  act  au- 

California:  §  1190.  thprizes  a  lien  to  be  created  in  favor 

Iiouifliana:    Rev.    Laws     1884)   §  of  "  any  person  who  shall  perform  any 

.2877.  labor,  or  furnish  any  materials,  in 
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or  the  mason  who  lays  the  walls,  and  labor  of  a  most  important 
character.  It  is  not  any  the  less  labor,  within  the  general  mean- 
ing of  the  word,  that  it  is  done  by  a  person  who  is  fitted  by 
special  training  and  skill  for  its  performance.  The  language 
quoted  makes  no  distinction  between  skilled  and  unskilled  labor, 
or  between  mere  manual  labor  and  the  labor  of  one  who  super- 
vises, directs,  and  applies  the  labor  of  others.  The  plaintiff  is 
within  the  language  of  the  first  section,  and  his  right  to  a  lien 
must  be  conceded,  unless  it  appears  from  other  parts  of  the  act 
that  it  was  not  the  intention  of  the  legislature  to  give  a  lien  for 
the  kind  of  labor  performed  by  him.  Looking  at  the  whole  act, 
it  is  plain  that  it  was  not  passed  simply  for  the  protection  of  la- 
borers, using  that  word  in  a  restricted  sense  as  designating  those 
who  work  with  their  hands,  and  are  dependent  upon  their  daily 
toil  for  their  subsistence.  Mechanics'  lien  acts  were  originally 
enacted  for  the  especial  protection  of  this  class  of  persons,  but 
their  scope  has  been  greatly  extended.  Under  this  act  in  ques- 
tion a  lien  may  be  created  not  only  in  favor  of  workmen  em- 
ployed by  a  contractor,  but  in  favor  of  the  contractor  also.  The 
lumber  dealer,  the  hardware  merchant,  in  short  any  person  who 
supplies  materials  for  the  use  of  the  building,  may  acquire  a  lien 
thereon  for  their  value.  The  right  to  acquire  a  lien  is  not  con- 
fined to  persons  who  may  be  supposed  to  need  the  especial  protec- 
tion of  the  state."  ^ 

building,   altering,   or  repairing  any     13  Minn.  475;  Mulligan  v.  Mulligan, 

house,  etc.,  by  virtue  of  any  contract     18  La.  Ann.  20. 

with  the  owner,"  etc.     See,  also,  Mu-        i  Stryker  v.  Cassidy,  76  N.  Y.  50, 

tual  Benefit  L.  Ins.  Co.  v.  Kowand,     52,  per  Andrews,  J. 

26  N.  J.  Eq.  389;  Eiiight  i».  Norris, 
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CHAPTER  XXXIV. 

mechanic's  liens:    "WHAT  PROPEETT  IS   SUBJECT  TO. 

I.  Land  subject  to,  1368-1372.  I  HI.  Property  exempt  on  grounds  of  pab- 

II.  Building   alone    subject    to,    1373,  |  lie  policy,  1375-1381. 

1374.  IV.  Homestead  estates,  1382, 1383. 

I    V.  Fixtures  to  the  realty,  1384-1388. 

I.   Land  Subject  to. 

1368.  In  general  the  lien  attaches  not  only  to  the  land  which 
the  building  covers,  but  to  the  lot  of  land  upon  which  it  stands, 
and  whatever  belongs  to  the  lot  and  is  necessary  to  the  enjoy- 
ment of  the  premises.^  This  is  a  question  of  fact,  not  of  law.^ 
The  lien  extends  to  appurtenances  of  the  land  or  lot,  if  these 
are  on  the  same  lot  ;^  but  it  does  not  extend  beyond  the  ground 
necessary  for  the  proper  enjoyment  of  the  building,  according  to 
the  intention  and  design  of  the  owner  when  the  building  was 
commenced.* 

The  lien  covers  the  tract  of  land  upon  which  the  building  is 
erected,  and  the  land  about  it  which  has  been  occupied  or  con- 
veyed as  one  parcel.  Thus  a  lien  upon  a  mill  was  held  to  cover 
all  the  land  known  or  used  as  the  mill  property,  containing  in 
the  whole  more  than  fifty  acres.  There  were,  besides  the  mill, 
two  dwelling-houses  on  the  tract,  which  were  usually  occupied  by 
persons  employed  about  the  mill.  With  one  house  was  enclosed 
seven  or  eight  acres  of  land.  The  residue  of  the  land  was  unen- 
closed and  was  chiefly  open,  broken,  back  land.  For  thirty  years 
the  whole  had  been  known  and  conveyed  as  one  property.  It 
was  held  that  the  whole  tract  was  properly  included  in  the  lot 
and  curtilage  whereon  the  building  was  erected,  and  was  liable 
to  the  lien.^ 

1  See  Chap.  XXX.,  under  the  stat-  367;   Browne    ».    Smith,    2    Browne 

utes  of  the  several  states,  for  provi-  (Pa.),  229, 7.. 

sions  as  to  the  property  covered.  '  Tracy  v.   Rogers,    69    111.    662  ; 

^  Edwards  v.  Derrickson,  28  N.  J.  L.  Farmelee  v.  Hambleton,  19  111.  615. 

39 ;  Crawfordsville  v.  Barr,   65   Ind.  *  Pennock  v.  Hoover,  5  Rawle,  291. 

s  Edwards  v.  Derrickson,  supra. 
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1369.  The  land  covered  by  a  lien  is  generally  the  whole 
lot  of  land  belonging  to  the  owner  on  which  the  building  is 
erected,  unless  the  amount  of  land  is  restricted  or  defined  by 
statute.  The  court  will  not  restrict  the  lien  to  the  buildings 
and  the  land  covered  by  them ;  and  if  they  limit  the  lien  to  a 
less  quantity  of  land  than  the  whole  lot,  they  will  embrace  in 
the  lien  also  the  land  about  the  buildings  used  with  them,  and 
necessary,  or  reasonably  convenient,  for  their  use.^ 

Under  a  statute  which  provides  that  the  lien  shall  cover  the 
lot  of  land  on  which  the  building  is  situated,  the  whole  of  the 
land  on  which  a  mill  is  located  is  subject  to  a  lien  for  work  done 
in  repairing  a  boiler  in  the  mill.^ 

1370.  The  term  "  lot  of  land  "  in  a  city  means  the  fractional 
sub-division  of  a  block,  generally  limited  by  fixed  boundaries  on 
a  recorded  plan  or  plat.  The  lien  claim  should  generally  be 
made  against  that  lot  only  upon  which  the  building  is,  although 
the  adjoining  lots  belong  to  the  same  owner  and  have  no  build- 
ings upon  them.3  If  the  lots  or  tracts  of  land  are  distinct,  the 
fact  that  they  are  enclosed  by  one  fence  does  not  make  the  whole 
appurtenant  to  a  house  built  upon  one  of  them.* 

The  lien  is  not  necessarily  confined  to  the  particular  lot  as 
surveyed  and  laid  out  upon  a  plan  or  town  plat.  "  On  the  con- 
trary, where  two  adjacent  town  lots  are  used,  without  any  actual 
division  between  them,  as  one  mill  lot,  a  part  of  the  buildings 
and  machinery  being  upon  one  and  a  part  upon  the  other,  the 
lien  extends  to  both  lots,  though  the  precise  spot  where  the  work 
was  done  may  be  within  the  limits  of  one  of  them.  And  the 
case  is  the  same  whenever  two  or  more  adjacent  lots  are  thrown 

1  Bank  of  Charleston  v.  Curtiss,  18  in    afterwards,    when    contemplating 
Conn.  342.  buildings  more  in  the  country.     And 

2  Kelley  v.  Border  City  Mills,  126  by  the  term  'buildings  on  lots,'  in  this 
Mass.  148.  said  act,  was  only  contemplated  dwell- 

8  Miller  v.  Hoffman,  26  Mo.  App.  ing-houses.     But  in  the  country  not 

199  ;  Van   Lone  v.   Whittemore,    19  only  houses  were  wanted,   but  out- 

Bradw.  (111.)  447 ;  Woodburn  v.  Gif-  houses,  barns,  stables,  mills,  etc.,  and 

ford,  66  III.  285.  so  they  in  time  added  the  word  'cur- 

«  By  the  word  '  lot '  the  legislature  tilage '  to  that  of  '  lot,'  and  by  which 

evidently  meant  town  or  city  lots,  25  was  embraced  all  the  buildings  within 

by  100,  and  so  on.     The  first  act  in  the  curtilage."     Coddington   v.  Dry 

Pennsylvania,  in  1803,  only  included  Dock  Co.  31  N.  J.  L.  477,  484. 

Philadelphia,  and  only  used  the  word  ^  Woodburn  v.  Gifford,  supra. 
'  lot ' ;  the  word  '  curtilage '  only  came 
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into  one  lot,  the  ideal  lines  of  division  being  disregarded,  and 
'nsed  for  a  common  purpose,  whatever  tha;t  purpose  may  be."  ^ 

1731.  Lots  appurtenant  to  a  mill.  —  Where  it  vras  sought 
to  enforee  a  lien  upon  a  flour  mill  and  the  lot  on  vrhich  it  stood, 
it  was  held  that  lots  of  land  separated  from  the  mill  lot  by  a 
street  thirty  feet  wide  were  not  appurtenant  to  it  merely  because 
a  corn-crib  had  been  built  on  them  for  storing  corn  that  was  to 
be  ground  in  the  mill,  or  because  a  shed  was  located  on  them  for 
the  use  of  the  horses  and  wagons  of  the  mill,^  or  because  steam 
for  the  building  erected  is  furnished  from  other  buildings  situate 
upon  the  lots  across  the  street.* 

1372.  How  much  land  is  necessary  for  the  eonvenient 
use  and  occupation  of  a  building,  and  subject  to  a  lien  for  work 
or  materials  used  in  the  building,  is  properly  a  question  for  a 
jury,*  and  oral  evidence  is  admissible  to  determine  it.  Testi- 
mony showing  that  the  land  and  buildings  had  been  leased  to- 
gether and  sold  together,  tends  to  show  that  the  land  and  build- 
ing had  been  treated  as  a  unit  and  used  for  a  common  purpose ; 
and  in  the  absence  of  other  testimony  the  court  may  properly 
infer  that  the  land  so  used  and  treated  was  reasonably  conven- 
ient for  the  use  and  occupation  of  the  building.^ 

In  the  absence  of  any  statute  limiting  the  lien  to  a  definite 
quantity  of  land,  a  Hen  for  labor  done  or  materials  furnished  for 
one  of  several  buildings  upon  a  large  tract  of  land,  should  be 
confined  to  the  particular  building  for  which  the  work  and  ma- 
terials were  furnished,  and  the  lot  of  land  properly  appurtenant 
thereto.^ 

Where  an  action  was  brought  to  enforce  a  lien  upon  a  build- 
ing and  fair  grounds  in  a  city,  upon  which  there  were  many 
other  buildings,  and  the  area  of  which  was  one  hundred  and  fifty 

1  Ohoteau  v.  Thompson,  2  Ohio  St.  ^  Gould  v.  Wise,  18  Nev.  253;  Pairo 

114,  124,  per  Thurman,  J.  v.  Bethell,  75  Va.  825. 

^  Paddock  v.   Stout   (111.),   13  N.  «  Girard  Storage  Co.  v.  Southwark 

East.  Rep.  182;  Stout  v.  Sower,  22  111.  Co.   105   Pa.  St.  248;   Woodburn  v. 

App.  65.  Gifford,  66  111.  285. 

'  McDonald  v.  Minneapolis  Lumber  In  case  of  an  extension  of  a  build- 
Co.  28  Minn.  262.  ing,  or  addition  to  it,  it  has  been  held 

*  Keppel  V.  Jackson,  3   W.  &   S.  that  the  lien   extends  to  the  whole 

(Pa.)  320.  building.    Nelson  v.  Campbell,  28  Pa. 

St.  156. 
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acres,  it  was  proper  to  direct  that  the  lien  should  attach  to  the 
building  and  to  the  ground  upon  which  the  building  stood,  this 
being  the  grand  stand,  a  structure  easily  distinguishable  from  all 
others  on  the  tract.  The  land  against  which  the  lien  was  estab- 
lished in  such  case  was  that  covered  by  the  building,  and  no 
more;  and  the  description  of  it  as  the  land  covered  by  such 
building  was  sufficiently  definite ;  for  any  person  familiar  with 
the  premises  could  go  upon  the  land  and  locate  the  boundaries 
of  it,  even  if  the  building  were  burned  or  torn  down.^ 

II.   Building  alone  Subject  to. 

1373.  In  several  states  the  mechanic  is  given  a  lien  upon 
the  building  separate  from  the  land  in  preference  to  all  prior 
liens  upon  the  land,  and  provision  is  made  for  enforcing  the  lien 
by  a  sale  and  removal  of  the  building  or  other  erection.^  A 
statute  to  this  effect  abrogates  in  favor  of  the  lien  the  common 
law  rule  that  things  attached  to  the  realty  become  a  part  of  the 
realty,  and  that  they  cannot  be  afterwards  severed  without  con- 
sent of  the  prior  mortgagees  of  the  land.  A  lien  is  given,  not  on 
the  materials  as  such,  but  on  the  buildings  or  improvements  in 
the  construction  of  which  the  materials  are  used.  The  operation 
of  the  statute,  in  case  there  is  a  prior  mortgage  of  the  land,  is  to 
dissever  the  improvements  from  the  realty  by  giving  a  superior 
lien  on  such  improvements,  and  conferring  on  the  purchaser  the 
right  to  remove  them.^ 

Unless  the  statute  contemplates  a  severance  of  the  building 
from  the  land,  and  a  sale  of  it  separate  from  the  interest  of  the 
owner  in  the  land,  no  lien  can  attach  to  a  building  erected  upon 
the  land  of  an  owner  who  has  never  consented  to  or  authorised 
the  work  thereon.  The  interest  of  the  builder  for  whom  the 
work  is  done  in  such  case  is  only  a  chattel  interest.  He  has  no 
interest  in  the  land  which  can  be  sold  so  as  to  make  the  lien 
effectual.* 

1  Holland  v.  McCarty,  24  Mo.  App.  Illinois :  §  1199. 

82.  Iowa  :  §  1201. 

^  In  the  following  states  the  lien  Maine :  §  1205. 

may  attach  to  the  buildings,  erections,  Minnesota :  §  1209. 

or  improvements  in  preference  to  any  Missouri  :  §  1211. 

prior  incumbrance  upon  the  land  :  —  Oregon :  §  1221. 

Alabama :  §  1187.  Texas  :  §  1226. 

Colorado  :  §  1191.  '  Turner  v.  Robbins,  78  Ala.  592. 

Dakota  Territory  :  §  1193.  *  Stevens  v.  Lincoln,  lU  Mass.  476; 
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1374.  The  lien  upon  the  land,  and  upon  the  building  or 
other  improvement,  may  be  a  several  and  not  a  joint  lien. 
This  is  held  to  be  the  case  under  the  statute  of  Alabama.  The 
right  to  subject  the  improvements  to  sale  is  not  lost  because,  by 
accident  or  negligence,  the  claimant  has  lost  his  lien  on  the  land 
by  failure  to  describe  it  properly .^  Thus,  where  the  building  is 
described  as  "  the  recently  erected  twa-story  frame  dwelling  and 
improvements  of  the  said  owner,  which  are  now  occupied  as  a 
dwelling-house  by  him  and  his  family,"  the  description  is  sufficient 
as  to  the  dwelling-house,  though  not  as  to  the  other  improvements, 
or  the  land  upon  which  the  dwelling-house  and  improvements  are 
situated.2 

III.   Property  Exempt  on  Crrounds  of  Public  Policy. 

1375.  Public  buildings  of  states  and  municipal  corpora- 
tions. —  On  grounds  of  public  policy  the  mechanics'  lien  laws 
do  not,  in  the  absence  of  express  provisions,  apply  to  public 
buildings  erected  by  states,  counties,  and  towns  for  public  uses.^ 


Belding  v.  Gushing,  1  Gray  (Mass.), 
576. 

1  Bedsole  v.  Peters,  79  Ala.  133; 
Lane  v.  Jones,  79  Ala.  156 ;  Kansas 
City  Hotel  Co.  v.  Sauer,  65  Mo.  279. 

"  Turner  v.  Robbins,  78  Ala.  592. 

■  State  V.  Tiedermann,  3  McCrary, 
399;  S.  C.  10  Fed.  Rep.  20. 

Illinois :  Board  of  Education  v. 
Greenebaum,  39  111.  609,  610;  Chicago 
V.  Hasley,  25  111.  595;  Bouton  v.  Mc- 
Donough  Co.  84  111.  384 ;  Thomas  v. 
Industrial  University,  71  III.  310. 

Indiana  :  Parke  Co.  v.  O' Conner, 
86  Ind.  531;  Pike  Co.  v.  Norrington, 
82  Ind.  190  ;  Lowe  v.  Howard  Co.  94 
Ind.  553;  Secrist  v.  Delaware  Co.  100 
Ind.  59. 

Icwa :  Loring  v.  Small,  50  Iowa, 
271 ;  Whiting  v.  Story  Co.  54  Iowa,  81, 
6  N.  W.  Rep.  137;  Breneman  v.  Har- 
vey, 70  Iowa,  479  ;  Lewis  v.  Chick- 
asaw Co.  50  Iowa,  234. 

Michigan :  Knapp  v.  Swaney,  56 
Mich.  345. 

Mississippi :  Board  of  Supervisors 
i:  Gillen,  59  Miss.  198. 
Missouri :  Dunn  v.  North  Mo.  R.  R. 
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Co.  24  Mo.  493;  McPheeters  v.  Mer- 
imac  Bridge  Co.  28  Mo.  465;  State  v. 
Tiedermann,  supra. 

Nebraska  :  People  v.  Butler,  2 
Neb.  5  ;  Ripley  v.  Gage  Co.  3  Neb. 
397. 

Nevir  Jersey  :  Frank  v.  Chosen 
Freeholders,  39  N.  J.  L.  347.  But  in 
this  State,  where  there  is  no  contract 
filed  and  no  lien  can  be  enforced,  the 
remedy  by  notice  to  the  owner  and 
action  against  him  applies  where  the 
owner  is  a  municipal  corporation. 

Nevr  York:  Brinckerhofif  v.  Board 
of  Education,  2  Daly  443  ;  S.  C.  37 
How.  Pr.  499,  520  ;  Bell  v.  Vander- 
bilt,  12  Daly,  467  ;  S.  C.  67  How. 
Pr.  332 ;  Darlington  v.  New  York,  31 
N.  Y.  164;  Poillon  v.  New  York,  47 
N.  Y.  666  ;  Leonard  v.  Brooklyn,  71 
N,  Y.  498  ;  Leonard  v.  Reynolds,  7 
Hun,  73. 

Oregon:  Lumbering,  &c.Manuf.  Co. 
0.  School  Dist.  13  Oreg.  283. 

Pennsylvania :  Patterson  v.  Penn. 
Reform  School,  92  Pa.  St.  229 ;  Fos- 
ter V.  Fowler,  60  Pa.  St.  27;  Wilson 
V.  Huntingdon  Co.   7  W.   &  S.  197  ; 


EXEMPT  ON  GROUNDS  OF  PUBLIC  POLICY,  [§  1376. 

School-houses  erected  for  the  use  of  public  schools  come  within 
this  exemption.^  Such  buildings  are  exempt  from  attachment 
and  from  sale  upon  execution,  and  for  the  same  reason  are  ex- 
empt from  liens  which  might  result  in  an  adverse  sale. 

But  as  a  general  rule  property  of  a  corporation  against  which 
a  judgment  can  be  enforced  by  execution  may  be  subjected  to  a 
mechanic's  lien.^ 

Sureties  for  building  contractors  cannot  claim  a  lien  where  the 
contractors  themselves  are  debarred  from  doing  so  because  the 
building  is  by  implication,  as  a  public  building,  exempt  from 
liens.^ 

It  may  be  a  question  whether  the  exemption  from  lien  of  mu- 
nicipal property  does  not  depend  on  the  use  actually  made  of  it, 
and  not  upon  the  intention  of  the  municipal  corporation  in 
erecting  the  building  or  making  the  improvement  for  which  a 
lien  is  claimed.* 

1376.  Lien  on"  moneys  of  a  city  to  become  due  for  erect- 
ing public  buildings.  —  Statutes  have  sometimes  been  enacted, 
however,  which  give  a  lien,  not  upon  public  buildings,  but  upon 
the  moneys  in  possession  of  municipal  corporations  due  or  to  be- 
come due,  for  the  work  done  or  materials  furnished  in  the  erec- 
tion of  such  buildings.^  This  peculiar  lien  is  acquired  by  filing 
a  notice  of  claim  with  certain  officers  within  a  limited  time.  It 
is  enforced  by  judgment  against  the  corporation  directing  pay- 
Williams  V.  Controllers,  18  Pa.  St.  122;  Fatout  v.  School  Commission- 
275.  ers,  102  Ind.  223,  1  N.  E.  Kep.  389, 

Wisconsin  :  Platteville  v.  Bell,  66     overruling  Shattell  v.  Woodward,  17 
Wis.  326;   Wilkinson  v.  Hoffman,  61     Ind.  225. 
Wis.  637  ;  21  N.  W.  Rep.  816.  Otherwise   in  Kansas  :  Wilson  v. 

1  State  V.  Tiedermann,  3  McCrary,  School  District,  17  Kans.  104;  School 
399;  10  Fed.  Rep.  20;  Abercrombie  u.  District  v.  Conrad,  lb.  522;  Board 
Ely,  60  Mo.  23 ;  Hastings  p.  Woods,  2  of  Education  v.  Scoville,  13  Kans. 
Mo.  App.  148;  Lumbering,  &c.Manuf.     17,  27. 

Co.   V.  School   Dist.   13   Oreg.   283  ;        "  Board  of  Education   u.   Greene- 
Brinckerhoff  v.  Board  of  Education,    baum,  39  111.  609. 
37  How.  Pr.  499,  520  ;    Williams  v.        »  Knapp  v.  Swaney,  56  Mich.  345. 
Controllers,  mpra ;  Patterson  v.  Penn.        *  Van   Denburgh  v.  Greenbush,  4 
Reform  School,  92  lb.  229;  Board  of     Hun  (N.  Y.),  795. 
Education  v.  Neidenberger,78  111.  58;        ^  As  in  New  York,  Laws  1878, 
Thomas  o.  Board  of  Education,  71  111.    p.  403;  Laws  1881,  p.  587.  A  contract 
283;  Quinn  U.Allen,  85  111.  39;  Char-    made    with    the    trustees    of    public 
nock  V.  Colfax,  51  Iowa  70  ;    Mosher    schools  of  a  ward  of  the  city  of  New 
V    Independent  School  Dist.  44  Iowa,     York  is  a  contract  made  with  an  in- 
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ment  out  of  the  moneys  due  under  the  contract  under  which 
the  lien  is  filed ;  and  generally  it  is  provided  that,  where  there 
are  several  claims,  their  priority  may  be  determined  by  the 
court. 

Where,  under  such  a  statute,  notice  of  the  lien  is  required  to  be 
filed  with  the  head  of  the  department  or  bureau  having  the  work 
in  charge,  it  is  a  sufficient  compliance  with  the  requirement  to 
file  the  claim  with  the  head  of  the  board  of  education,  or  of  the 
school  trustees  of  a  ward,^  or  with  the  clerk  of  the  board  of 
education,  and  with  the  city  controller.^ 

1377.  Lien  on  fund  by  force  of  city  ordinance.  —  Whether 
an  ordinance  requiring  the  insertion,  in  every  contract  for  work 
done  for  a  city,  of  a  clause  that  payment  of  the  last  instalment 
due  thereunder  shall  be  retained  until  satisfactory  evidence  is 
furnished  that  all  persons  who  have  done  work  or  furnished  ma- 
terials under  such  contract,  and  who  have  given  ten  days'  writ- 
ten notice  that  a  balance  is  due  them,  have  been  fully  paid  or 
secured,  creates  any  lien  upon  the  fund  in  the  hands  of  the  city, 
is  a  debatable  question ;  but  it  is  certain  that  no  one  can,  by 
furnishing  materials  upon  one  contract,  obtain  a  lien  upon  the 
balance  due  him  under  another  contract.^ 

1378.  The  property  of  some  public  corporations  is  not 
subject  to  mechanics'  liens.  In  the  property  of  such  corpora- 
tions the  public  have  rights  other  than  those  which  they  have  in 

corporated  city,  within  the  meaning  of  claim  at  any  time  before,  or  in  any 

this  act.    Bell  v.  New  York,  105  N.  Y.  manner  different  from,  that  prffvided 

139.  in  the  principal  contract. 

In  Iowa,  every  mechanic,  laborer.  The  claim  is  made  by  filing  with 
or  other  person  who  as  sub-contractor  the  public  officer,  through  whose  order 
shall  perform  labor  upon,  or  furnish  the  payment  is  to  be  made,  a  sworn 
materials  for  the  construction  of,  any  statement  of  the  demand  within  thirty 
public  building  or  bridge,  or  other  im-  days  after  the  performance  of  the  last 
provement  not  belonging  to  the  State,  labor  or  the  furnishing  of  the  last  ma- 
shall  have  a  valid  claim  against  the  terials.     Laws  1884,  ch.  179.    If  the 
public  corporation  constructing  such  claim  be  against  a  county,  it  should  be 
building,   bridge,   or  other  improve-  filed  with  the  auditor  of  the  county, 
ment  for  the  value  of   such  services  Breneman  v.  Harvey,  70  Iowa,  479. 
and  materials,  in  an  amount  not  in  ^  Bell  v.  Vanderbilt,  67  How.  (N. 
excess  of  the  contract  price  to  be  paid  Y.)  Pr.  332;  S.  C.  12  Daly,  467. 
for  the  building,  bridge,  or  other  im-  ^  Bell  v.  New  York,  supra. 
provement;  nor   shall   any  such  cor-  "  Quinlan  v.  Russell,  94  N.  Y.  350. 
poration  be  required  to  pay  any  such 
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property  belonging  to  private  individuals  or  partnerships.  Thus 
a  corporation  chartered  to  build  and  operate  a  turnpike,  a  canal, 
or  a  railroad  is  a  public  corporation.  The  right  of  eminent  do- 
main is  conferred  upon  it  because  of  the  interest  the  public  has 
in  these  methods  of  transit.  The  turnpike,  the  canal,  and  the 
railroad  become  highways,  -which  cannot  be  wholly  closed  to  the 
public,  and  which  remain  for  the  common  use  after  the  corpora- 
tions which  built  them  are  dissolved.  The  state  may  take  pos- 
session of  them  for  the  public  welfare.^ 

It  has  been  held  that  a  lien  cannot  be  placed  upon  the  prop- 
erty of  a  private  water  company  which  is  engaged  in  supplying 
the  inhabitants  of  a  town  or  city  with  water.^ 

A  church  is  not  exempt  from  a  mechanic's  lien  ;  ^  but  the  lien 
cannot  be  made  to  include  an  adjoining  burial  ground  belonging 
to  the  church.* 

The  depot  of  a  railroad  company  is  subject  to  a  mechanic's 
lien ;  ^  and  so  is  a  stable  occupied  by  a  street  passenger  railroad 
company.^ 

The  property  of  a  college  or  university  is  not  exempt  from 
mechanics'  liens,  though  it  be  prohibited  from  creating  any  in- 
cumbrance upon  its  property  by  mortgage  or  otherwise.' 

1379.  A  corporation  organized  for  the  storage  of  grain  is 
not  a  public  corporation  entitled  to  exemption  from  me- 
chanics' liens.  In  the  property  of  such  a  corporation  the  public 
have  no  other  or  further  interest  than  it  has  in  the  storehouses 
of  private  individuals.  It  may  receive  the  grain  of  one  person 
.and  refuse  that  of  another.  It  may  at  any  time  suspend  opera- 
tion and  shut  out  the  public  altogether.  The  public  is  only  in- 
cidentally benefited  or  interested  in  such  a  corporation.  The 
property  and  buildings  of  such  a  corporation  are  not  exempt 

1  Girard  Storage  Co.  v.  Southwark  '  Presbyterian  Church  v.  Allison, 
Co.  105  Pa.  St.  248.  10  Pa.  St.  413. 

2  Poster  V.  Fowler,  60  Pa.  St.  27;  ^  Beam  v.  Methodist  Epis.  Church, 
Wilkinson  v.  Hoffman,  61  Wis.   637,  3  Clark  (Pa.),  343. 

21  N.  W.  Rep.  816.  '  Evans  v.  Railroad  Co.  11   Pitts. 

The  question  was  raised,  but  not  L.  J.  4. 
decided,  in  Harrison,  &c.  Co.  v.  Council  '  Mcllvain  v.  Hestonville  &  Man- 
Bluffs  Waterworks  Co.  25  Fed.  Rep.  tua  R.  R.  Co.  5  Phila.  (Pa.)  13. 
170.      The   town  or  city   should  be  ''  University  of  Lewisburg  v.  Reber, 
made  a  party  to  the  suit  to  enforce  43  Pa.  St.  305. 


such  lien. 
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from  the  ordinary  forms  of  lien  and  execution  because  its  trade 
or  business  in  some  degree  promotes  the  common  welfare.-' 

1380.  The  house  of  a  minister  plenipotentiary  of  a  foreign 
power  used  for  his  residence  is  exempt  from  execution  and  sale, 
and  consequently  exempt  from  the  operation  of  mechanics'  lien 
laws.  But  he  is  not  exempt  from  the  application  of  the  lien  law 
as  to  any  house  or  building  which  is  not  used  as  a  mansion  for 
purposes  connected  with  his  representative  character ;  and  when 
exemption  is  claimed,  it  must  appear  by  proof  that  he  is  entitled 
to  a  suspension  of  the  rule  that  the  lex  rei  sitce  controls.^ 

1381.  A  contract  for  the  erection  of  a  building  to  be  used 
for  an  illegal  purpose,  the  contractor  knowing  such  purpose  and 
intending  to  aid  in  carrying  it  out,  cannot  be  the  foundation  of 
a  lien.^ 

IV.   Sbmestead  Estates. 

1382.  Land  held  under  a  homestead  exemption  is  generally 
subject  to  a  mechanic's  lien.*  The  statutes  of  a  few  states  pro- 
vide that  homestead  estates  shall  not  be  exempt  from  sale  for  the 
satisfaction  of  debts  contracted  for  improvements  made  thereon.* 

*  Girard  Storage  Co.  v.  Southwark  such  lien  shall  not  attach  unless  the 
Co.  105  Pa.  St.  248;  S.  C.  15  Weekly  contract  so  existing  between  such  own- 
N.  C.  25.  er,  part  owner,  or  lessee,  and  the  per- 

2  Byrne  v.  Herran,  1  Daly  (N.  Y.),  son  so  performing  such  labor  or  fumish- 
344,  346.  ing  such  materials,  or  between  such 

3  Dorsey  v.  Langworthy,  3  Greene  owner,  part  owner,  or  lessee,  and  the 
(Iowa),  341;  Spurgeon  v.  McElwain,  original  contractor,  if  there  be  one, 
6  Ohio,  442,  444;  Bishop  v.  Honey,  and  for  the  carrying  out  and  comple- 
34  Tex.  245.  tion  of  which  such  labor  is  performed 

*  Hard  v.  Hixon,  27  Eans.  722;  or  materials  furnished,  be  in  writing, 
Thompson  v.  Wickersham,  9  Bax.  briefly  describing  the  premises  upon 
(Tenn.)216;  Miller  ».  Brown,  11  Lea  which  such  improvements  are  made, 
(Tenn.),  155;  Tyler  v.  Jewett,  82  or  are  to  be  made,  and  signed  by  such 
Ala.  93;  Murray  w.  Bapley,  30  Ark.  owner,  part  owner,  or  lessee  thereof, 
568;  Robinson  v.  Wilson,  15  Eans.  and  by  his  wife  if  he  have  one.  Pub. 
595.  Acts  1887,  §  1. 

*  As  in :  —  In  Minnesota,  before  any  express 
Arkansas,   Dig.   of    Stats.    1884,     statute  was  enacted,  the  courts  held 

§  2994.  that  no  mechanic's  lien  could  be  ac- 

Ohio:  §  1220.  quired  against    a  homestead  estate. 

Tennessee:  Code  1884,  §  2935.  Cogel  v.  Mickow,  11  Minn.  475.    The 

Vermont:  E.  L.  1880,  §  1986.  Homestead  Act  was  then  amended  so 

In  Michigan,  in  case  such  improve-  that  "  such  exemption  shall  not  ex- 

ments  are  made  upon  any  homestead,  tend  to  any  contract  for  a  lien,  or 
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A  mechanic's  lien  does  not  prevail  against  the  right  of  dower. 
A  sale  under  decree  or  judgment  to  satisfy  the  lien  is  subject  to 
the  dower  right.^ 

1383.  No  lien  can  attach  to  a  house  built  upon  govern- 
ment land  occupied  by  the  debtor  under  the  United  States 
Homestead  Act,  while  he  has  no  right  to  a  patent  of  the  same.^ 
The  house,  if  built  upon  permanent  foundations  permanently  at- 
tached to  the  soil,  becomes  a  part  of  the  real  estate.  The  stat- 
ute of  the  United  States  relating  to  homestead  settlements  pro- 
vides that  the  land  shall  not  in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing  of  the 
patent  therefor.^ 

V.   Fixtures  to  the  Realty. 

1384.  In  general.  —  Ordinarily  no  lien  attaches  to  a  building 
except  as  it  attaches  to  the  land  on  which  the  building  is  located. 


upon  which  a  lien  would  arise  under 
the  laws  of  this  State,  for  work  done 
or  material  furnished  in  the  erection 
or  repair  of  a  dwelling-house,  or  other 
building,  on  said  land."  But  the 
court  has  construed  this  to  mean  that 
unless  there  is  an  express  contract  for 
a  lien,  the  homestead  estate  is  still  se- 
cure from  a  mechanic's  lien.  Cole- 
man V.  Ballandi,  22  Minn.  144;  Kel- 
ler V.  Struck,  31  Minn.  446. 

In  Arizona  Territory,  R.  S.  1887, 
§§  2268,  2269,  and  Texas,  K.  S. 
1879,  §  3174,  art.  16,  §  50,  of  the  Con- 
stitution, when  material  is  furnished 
or  labor  performed  upon  a  homestead, 
in  order  to  fix  a  lien,  the  claimant 
must  make  and  enter  into  a  contract 
in  writing,  setting  forth  the  terms  of 
it,  to  be  signed  by  the  husband  and 
wife,  and  acknowledged  by  her,  as 
required  in  the  case  of  a  sale,  which 
shall  be  recorded  in  the  county  clerk's 
office.  Statute  construed  in  Cameron 
V.  Marshall,  65  Tex.  7;  Huflf  w.  Clark, 
59  Tex.  347.  The  record  must  be 
made  within  the  time  prescribed  by 
other  sections  of  the  act  for  record- 
ing the  contract  or  account.     Cam- 


eron V.  Marshall,  supra.  The  wife's 
contract  must  precede  the  purchase 
of  the  material.  Lyon  v.  Ozee,  66 
Tex.  95.  A  promissory  note  given  for 
such  material  after  it  is  furnished  is 
insufficient.  Taylor  v.  Huck,  65  Tex. 
238. 

If,  at  the  time  a  verbal  contract  was 
made  for  work  on  a  house,  the  land 
had  not  been  dedicated  and  occupied 
as  a  homestead,  the  contract  is  not 
affected  by  any  subsequent  act  of  the 
owner  whereby  the  property  is  im- 
pressed with  the  character  of  a  home- 
stead. Swope  V.  Stantzenberger,  59 
Tex.  387;  Potshuisky  v.  Krempkan, 
26  Tex.  307;  Pope  v.  Graham,  44 
Tex.  196.  Aside  from  this  statute,  the 
husband  alone  could  contract  for  ma- 
terial and  labor  to  improve  the  home- 
stead, and  could  subject  it  to  a  lien. 
Minor  u.  Moore,  53  Tex.  224;  Pope  v. 
Graham,  supra. 

'  Gove  V.  Gather,  23  111.  634; 
Shaeffer  v.  Weed,  8  111.  511. 

^  Kansas  Lumber  Co.  v.  Jones,  32 
Kans.  195;  Paige  v.  Peters  (Wis.),  35 
N.  W.  Rep.  328. 

»  U.  S.  B.  S.  1878,  §  2296. 
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The  building  is  subject  to  the  lien  only  as  an  incident  of  the 
freehold.!  In  like  manner  there  is  no  lien  upon  materials  or  ma- 
chinery furnished  for  any  building  or  improvement,  except  as 
these  are  attached  to  the  building  and  become  a  part  of  the 
realty.^ 

A  lien  attaches  to.  fixtures  to  the  realty.  In  determining  what 
are  fixtures  to  which  a  mechanic's  lien  will  attach,  the  rules  ap- 
plicable between  an  heir  and  an  executor  should  be  applied.^ 
Those  things  only  should  be  considered  fixtures  for  this  purpose 
which  are  so  attached  as  to  becom©  a  part  of  the  realty ;  or  are 
so  attached  to  some  structure  as  to  become  a  part  of  it,  this 
structure  itself  being  a  part  of  the  realty.* 

1385.  A  lien  for  machinery  is  not  a  separate  lien.  A  lien 
attaches  to  the  entire  structure  as  well  as  to  the  land  upon  which 
it  is  situated.  A  lien  for  machinery  attached  to  a  building,  or 
furnished  to  be  attached,  is  not  a  separate  lien  upon  that  particu- 
lar machinery,  but  a  lien  upon  the  whole  building  and  premises, 
and  upon  all  other  fixtures  thereon.^  It  does  not  attach  to  ma- 
chinery placed  by  a  mechanic  in  a  building,  but  to  the  building, 
and  indirectly  only  to  the  machinery  when  this  becomes  a  part 
of  the  building.^  >  Though  a  statute  provides  that  the  mechanic 
"  shall  have  for  his  work  or  labor  done,  or  materials,  fixtures,  en- 
gine, boiler,  or  machinery  furnished,  a  lien  upon  such  building, 
erection,  or  improvement,  and  upon  the  land,"  yet  there  is  no 
lien  upon  an  engine,  boiler,  or  machinery  not  permanently  con- 
nected with  the  building  or  land ;  there  is  no  lien  upon  them  un- 
less as  they  are  so  connected  with  the  building  or  realty  as  to  be- 
come a  part  of  it,  for  some  permanent  object,  so  as  to  go  and 
pass  with  the  realty  as  a  constitutional  part  thereof.^     A  carding 

1  Ranson  v.  Sheehan,  78  Mo.  668;  5  Mo.  App.  289;  O'Brien  ti.  Hanson, 

Coe  ti.  N.  J.  Midland  Ry.  Co.  31 N.  J.  9  lb.  545 ;  Richardson  v.  Koch,  supra  ; 

Eq.  105;  Wagar  w.  Briscoe,  38  Mich.  Heidegger    v.    Atlantic    Milling   Co. 

687;  Inverarity  v.  Stowell,   10  Oreg.  supra  (bolting  cloth);    Wademan  !;. 

261  Thorp,    5    Watts    (Pa.),    115   (burr 

^  Richardson  v.  Koch,  81  Mo.  264;  millstones);  Gray  v.  Holdship,  17  S. 

Ranson  v.  Sheehan,  su^ra ;  Collins  u.  &  R.  (Fa.),  413;   Hart  i<.  Globe  Iron 

Mott,  45  Mo.  100;  Graves  v.  Pierce,  Works,  37  Ohio  St.  75. 

53   Mo.  423;   Heidegger  v.  Atlantic  '  Equitable  L.  Ins.  Co.  f.  Slye,  45 

Milling  Co.  16  Mo.  App.  327;  Baylies  Iowa,  615. 

V.  Sinex,  21  Ind.  45.                   i  «  Hall  v.  St  Louis  Manuf.   Co.  22 

3  See  §§  1335-1351.  Mo.  App.  33. 

*  Goodin  v.  EUeardsville  Hall  Asso.  '  Richardson  ».  Koch,  supra. 
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machine  is  not  a  fixture  in  a  mill  to  wMch  a  mechanic's  lien  will 
attach.  Such  a  machine  is  not  permanently  affixed  to  the 
realty.^ 

1386.  Machinery  which  is  not  affixed  to  the  realty  so  as 
to  become  a  part  of  it  is  not  subject  to  a  lien.  It  must  become 
a  part  of  the  realty  as  much  as  the  building  itself  in  which  the 
machinery  is  placed.  Therefore  a  carding  machine  fixed  in  a 
building  is  not  subject  to  the  lien.  It  is  not  such  machinery  as 
is  used  in  the  erection  or  improyement  of  a  building.  It  becomes 
no  part  of  the  building,  but  is  a  fixture  which  may  be  removed.* 
And  so  a  portable  engine  and  boiler  and  machinery  used  in  a 
mill  for  crushing  and  separating  metallic  ores,  being  machinery 
which  may  be  removed  from  the  building,  and  still  leave  this  a 
complete  structure,  are  not  subject  to  a  mechanic's  lien.^ 

Where  machinery  is  fitted  and  adjusted  to  a  building  so  as  to 
become  a  part  of  the  realty,  and  to  be  subject  to  the  owner's 
mortgage  of  the  realty,  it  is  subject  to  the  operation  of  a  me- 
chanic's lien  upon  the  realty. 

1387.  The  same  rule  applies  to  fixtures  in  general.  Thus 
a  bath-tub  and  pipes,  running  through  the  house  and  connecting 
with  it,  are  subject  to  a  lien  which  attaches  to  the  house.* 

A  copper  kettle  or  boiler  in  a  brew-house  is  part  of  the  free- 
hold, and  subject  to  a  mechanic's  lien.^ 

But  it  does  not  attach  to  tools,  implements,  moulds,  and  the 
like  used  in  a  manufactory.® 

Tables  not  attached  to  a  building,  though  used  as  counters, 
are  not  covered  by  a  mechanic's  lien.^ 

The  movable  scenery  of  a  theatre  is  not  subject  to  the  lien.^ 

Swings  and  seats  are  not  fixtures  to  the  realty,  and  no  lien  can 
attach  to  them.^ 

1388.  Trade  fixtures.  —  An  engine-house,  partly   of  stone 

1  Graves  v.  Pierce,  53  Mo.  423.  '  Haeussler  v.  Mo.   Glass   Co.  52 

*  Graves  v.  Pierce,  supra.  Mo.  452. 

3  Kichardson  v.  Koch,  81  Mo.  264.         '  BaUm  v.  Covert,  62  Miss.  113. 

*  Cohen  v.  Kyler,  27  Mo.  122;  8  /„  ^e  Olympic  Theatre,  2  Browne 
Goodin  V.  Elleardsville  Hall  Asso.  5     (Pa.),  275. 

Mo.  App.  289.  '  Lothian  v.  Wood,  55  Cal.  159. 

6  Gray  v.  Holdship,    17    S.  &    R. 
(Pa.)  413. 
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and  partly  of  wood,  with  stone  foundation  for  a  steam  engine, 
erected  by  a  tenant  for  years,  for  the  use  of  a  coal  mine,  he 
having  the  privilege  of  removing  it,  with  all  the  fixtures,  is 
not  the  proper  subject  of  a  mechanic's  lien.  The  building  and 
machinery  are  personal  property.^  Any  doubt  there  might  be, 
from  the  nature  of  the  property  and  the  manner  it  is  attached  to 
the  realty,  is  removed  by  the  agreement  that  it  may  be  removed 
and  taken  away  by  the  lessee.  The  contract  of  the  parties  af- 
fixes to  it  the  character  of  personalty. 

• 

1  White's  Appeal,  10  Pa.  St.  252. 
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MECHANICS  LIENS:   THE  CLAIM,  CEETIEICATE,   OE  NOTICE. 


I.  The  claim  in  general,  1389-1396. 
IL  Name  of  the  owner,  1397-1403. 
in.  Statement  of  amount  and  particu- 
lars of  claim,  1404-1420. 
IV.  Description  of  the  land  upon  which 
a  lien  is  claimed,  1421-1426.    . 


v.  Time  limited  for  filing  the    lien, 

1427-1450. 
VI.  Verification  of  the  claim  or  demand 

of  lien,  1451-1554. 
VII.  Amendment  of  the  claim  after  it  is 
filed,  1455,  1456. 


I.    The  Claim  in  General. 

1389.  A  lien  can  be  secured  only  by  compliance  with  the 
statute  in  filing  notice  or  claim  of  lien  in  the  manner  and  within 
the  time  prescribed.^  No  other  notice  or  claim  of  lien,  though 
brought  to  the  knowledge  of  the  owner,  or  of  a  purchaser  from 
him,  has  any  effect.^  The  filing  of  the  account  or  claim  of  lien 
is  a  prerequisite  to  the  enforcement  of  the  lien.  It  does  not 
bring  the  lien  into  existence,  for  the  lien  exists  inchoately  from 
the  time  of  the  making  of  the  contract,  or  from  the  time  the 
building  was  commenced,  or  the  work  upon  it  was  commenced, 
whichever  the  particular  statute  prescribes  as  the  beginning  of 
the  lien. 3  The  lien  exists  by  virtue  of  statutory  provisions,  and 
the  requirements  prescribed  for  securing  the  benefits  of  this 
remedy  must  be  observed.* 


1390.  All  the  particulars  required  to  be  stated  in  the 
notice  creating  the  lien  are  material.  They  are  provided  for 
in  order  that  a  proper  record  or  index  or  docket  may  be  made  of 
the  claim,  and  thereby  notice  of  the  claim  given  to  the  owner. 


1  Some  statutes  require  not  only 
that  a  proper  claim  be  filed,  but  that 
this  claim  be  properly  indexed  or  re- 
corded. Thus,  in  Fennsylvania,  if 
the  claim,  though  filed,  is  not  indexed 
or  properly  indexed,  it  does  not  be- 
come a  lien  as  against  subsequent  in- 
cumbi^ncers.  Cessna's  Appeal  (Pa.), 
10  Atl.  Eep.  1.    The  docket  is  the 

VOL.  n.  22 


only  thing  that  affects  incumbrancers 
and  purchasers.  Armstrong  v.  Hallo- 
well,  35  Pa.  St.  485.  ' 

2  Shackleford  v.  Beck,  80  Va.  573. 

"  Douglas  V.  St.  Louis  Zinc  Co.  66 
Mo.  388;  Burrough  v.  White,  18  Mo. 
App.  229. 

*  ReindoUar  v.  Flickinger,  59  Md. 
469,  per  Yellott,  J. 
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and  protection  afforded  to  purchasers  and  mortgagees.  The 
omission  of  any  of  the  particulars  required  by  statute  to  be 
stated,  is  fatal  to  the  lien.^  The  facts  required  in  the  notice 
must  be  averred  in  the  complaint,  in  order  to  show  a  cause  of 
action ;  and  if  the  notice  is  defectiye  by  reason  of  the  omission 
of  the  name  of  the  owner,  or  of  anything  which  the  statute 
requires,  the  defect  cannot  be  amended  or  corrected  in  the  com- 
plaint.^ \ 

1391.  The  form  of  the  notice  or  claim  is  immaterial,  pro- 
Tided  it  complies  substantially  with  all  the  requirements  of  the 
statute.^  Everything  required  by  the  statute  should  be  stated 
with  reasonable  clearness  and  certainty  of  language.  The  state- 
ment should  be  compared  carefully  with  the  statute,  for  a  com- 
pliance with  the  statute  in  this  stage  of  the  proceedings  is  of 
more  importance  than  a  strict  observance  of  the  rules  of  plead- 
ing and  practice  in  the  suit  to  enforce  the  lien  ;  for,  while  the 
pleadings  may  be  amended,  omissions  or  errors  in  the  statement 
of  claim  are  generally  fatal  to  the  lien. 

The  statement  should  properly  be  signed  by  the  claimant ; 
but  if  the  statute  does  not  require  that  it  be  signed,  and  the 
claimant  signs  an  aflBdavit  immediately  following  the  statement, 
the  failure  to  sign  the  statement  is  unimportant.*  But  if  neither 
the  statement  nor  the  aflBdavit  is  signed  by  the  claimant,  or  by 
any  one  in  his  behalf,  it  is  insuflBcient  to  establish  a  lien.°  Some 
statutes  expressly  require  a  subscribing  of  it.  Such  a  require- 
ment is  not  met  by  a  statement  with  the  name  of  the  claimant 
at  the  top  of  his  bill,  though  this  be  made  with  his  own  hand.^ 

1392.  The  statement  should  show  a  prima  facie  right  of 
lien.  It  therefore  must  connect  the  claimant  with  the  owner  of 
the  lot  or  building  against  which  it  is  sought  to  enforce  the  lien, 

1  Conklin  o.  Wood,  3  E.  D.  Smith  §  347 ;  Berlheolet  v.  Parker,  43  Wis. 
(N.  Y.),  662;  Beals  v.  Congregation,     651;  Malter  v.  Falcon  M.  Co.  supra. 

1  lb.  654;  Malter  v.  Falcon  M.  Co.  ^  Beals  v.  Congregation,  supra. 

18  Nev.  209;  Keller  v.  Houlihan,  32  *  Deatherage  v.  Wood,    37   Kans. 

Minn.  486;   Reindollar  v.  Flickinger,  59;  White  v.  Dumple,  45  Wis.  454. 

59  Md.  469.  5  Hentig  v.  Sperry  (Kans.),  17Pac. 

2  Hicks  V.  Murray,  43   Cal.  515;  Kep.  42. 

Hoffman  v.  Walton,  36  Mo.  613  ;  «  Stratton  v.  Shoenbar  (Me.),  10 
Conklin   v.  Wood,    supra;    Pledges,    Atl.  Rep.  446. 
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either  by  showing  that  the  claimant  contracted  with  the  owner 
or  his  agent,  or  that  he  furnished  materials  or  labor  to  one  who 
was  erecting  a  building  or  other  improvement  within  the  stat- 
ute, under  such  a  contract  or  with  the  owner's  consent.^ 

If  the  lien  is  claimed  directly  under  an  original  contract,  the 
claimant  must  be  the  contractor,  or  he  must  show  that  he  has 
the  rights  of  the  contractor  by  virtue  of  an  assignment,  or  some 
form  of  subrogation  to  the  rights  of  such  contractor.  The  mere 
fact  that  the  claimant  is  a  guarantor  of  the  original  contractor 
is  insufficient  to  authorize  him  to  perfect  a  lien.^ 

If  the  claim  is  made  by  the  contractor,  the  contract,  if  in 
writing,  should  be  set  out  fully  ;  but  if  the  claim  is  by  a  sub- 
contractor, or  any  one  claiming  under  him,  only  the  fact  of  the 
original  contract  or  consent  need  be  stated ;  but  the  claimant's 
own  contract,  if  in  writing,  should  be  set  out  at  length.  The 
contract  or  consent  of  the  owner  need  not  be  stated  with  the 
precision  necessary  in  pleading ;  but  facts  must  be  stated  suf- 
ficiently to  connect  the  owner  with  the  claim  for  a  lien.^ 

1393.  Partnership  claim  of  lien.  —  Where  work  or  labor  is 
furnished  by  a  partnership,  the  account  or  claim  should  be  made 
in  the  partnership  name.  If  some  of  the  partners  have  retired, 
or  transferred  their  interest  in  the  firm,  after  the  lien  debt  was 
contracted,  the  statement  of  lien  should  be  made  in  the  original 
firm  name.*  But  if  a  partnership  be  dissolved  during  the  per- 
formance of  a  contract  for  the  furnishing  of  materials  or  the  per- 
formance of  work,  and  a  new  firm,  or  some  member  of  the  old 
partnership,  continues  the  performance  of  the  contract,  with  the 
express  or  implied  acquiescence  of  the  owner,  a  new  contract  or 
account  arises  with  the  new  firm  or  the  continuing  member. 
The  continuity  of  the  contract  or  running  account  is  broken, 
and  the  lien  claims  are  separate,  and  must  be  filed  separately.^ 

A  lien  is  not  invalidated  by  an  erJor  in  the  firm  name  of  the 
claimants  as  stated  in  the  certificate,  when  the  names  of  the 

1  Clark  V.  Schatz,  24  Minn.  300;  »  Keller  v.  Houlihan,  supra;  Pool 
O'Neil  V.  St.  Olaf's  School,  26  Minn.     v.  Wedemeyer,  56  Tex.  287. 

329;  Rugg  V.  Hoover,  28  Minn.  404;  ■*  German  Bank  !j.  Schloth,  59  Iowa, 

Keller  v.   Houlihan,  32  Minn.  486  ;  316.     See  Smith  v.  Johnson,  2  Mac- 

Merriman  v.  Bartlett,  34  Minn.  524.  Ar.  (D.  C.)  481. 

2  Dye  V.  Forbes,  34  Minn.  13.  '  Henry  v.  Mahone,   23  Mo.  App. 

83. 
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individual   partners  are  correctly  given,   and  the  certificate  is 
signed  by  the  true  name  of  the  firm.^ 

1394.  Successive  claims  under  an  entire  contract.  — 
Neither  a  contractor  nor  a  sub-contractor  can  file  successive  liens 
from  time  to  time,  as  the  work  progresses,  for  labor  or  materials 
performed  and  furnished  under  an  entire  contract.  He  can  ac- 
quire but  one  lien  under  an  entire  contract,  and  for  this  pur- 
pose must  file  his  lien  after  the  completion  of  the  work,  -within 
the  time  limited  by  statute.^  The  fact  that  the  payments  are  to 
be  made  in  instalments  as  the  work  goes  on  does  not  make  the 
contract  or  the  lien  severable,  and  enable  the  contractor  to  file 
successive  liens  as  the  payments  fall  due.^ 

1395.  A  sub-contractor  may  make  a  single  claim  or  state- 
ment of  lien  for  all  material  furnished  to  a  contractor  for  a 
building,  although  the  contractor  may  have  erected  the  building 
under  different  contracts  with  the  owner.  A  sub-contractor  can- 
not be  required  to  take  notice  where,  in  the  construction  of  a 
building,  one  contract  between  the  owner  and  the  contractor 
ends  and  another  begins.  All  that  is  required  is  that  the  sub- 
contractor should  show  a  contract  or  consent  on  the  part  of 
the  owner,  and  a  proper  statement  of  all  materials  he  has 
furnished.* 

1396.  In  making  a  claim  for  materials  furnished  for  a 
building,  the  statement  should  show  either  that  the  materials 
were  used,^  or  were  furnished  to  be  used,^  in  the  construction  or 
repair  of  such  building.'^ 

II.     The  Name  of  the  Owner. 

1397.  The  name  of  the  owner  or  reputed  owner,  when  re- 
quired to  be  given,  should  be  stated  as  an  independent  matter  in 
a  direct  and  positive  manner.^  A  statement  of  the  owner's  name 
merely  incidentally,  and  as  part  of  the  description  of  the  prop- 

^  Shattuck  V.  Beardsley,  46  Conn.  *  Jones,  &c.  Lumber  Co. «.  Murphy, 

386.  64  Iowa,  165. 

=  Cox  V.  Western  Pacific  K.  K.  Co.  ^  gee  §  1328. 

44  Cal.  18;  S.  C.  47  lb.  87.  «  gge  §  1329. 

8  Cox  V.  Western  Pacific  R.  K.  Co.  '  Ewing  v.  Folsom,  67  Iowa,  65. 

supra.  8  KeindoUar  v.  Flickinger,  59  Md. 
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THE  NAME  OF  THE  OWNER.  [§§  1398,  1399. 

erty,  is  insufficient.^  The  statement  of  the  ownec's  name  is  a 
material  matter  when  required  by  statute,  not  less  so  than  the 
statement  of  the  amount  of  the  demand,  and  is  equally  indis- 
pensable.^ If  the  claimant  knows  the  name  of  the  owner,  he 
should  state  it.  He  is  only  relieved  from  giving  the  name  in 
case  it  is  unknown  to  him.  If,  knowing  the  name,  he  omits  to 
state  it,  his  claim  or  notice  of  lien  is  ineffectual.^ 

If  a  claimant  of  a  lien,  knowing  the  name  of  the  owner  of  the 
estate,  misstates  it  in  his  certificjvte  or  claim  of  lien  filed,  he  can- 
not maintain  a  lien.* 

A  claim  of  lien  which  describes  the  property  as  belonging  to 
the  husband,  will  not  support  a  suit  to  enforce  the  lien  against 
the  wife.^ 

1398.  It  is  the  name  of  the  person  who  was  the  owner 
when  the  lien  attached  that  is  required  to  be  given ;  that  is, 
the  owner  at  the  time  the  contract  was  made,  the  building  com- 
menced, or  the  labor  commenced  to  be  performed,  or  the  ma- 
terials to  be  furnished,  from  whichever  event  thp  lien  dates  its 
origin.  A  statement  of  the  name  of  the  owner  at  the  date  of 
the  claim  or  certificate  of  lien,  is  not  a  compliance  with  the 
statutes,  and  is  insufficient.® 

1399.  If  a  conveyance  of  the  property  has  been  executed 
and  recorded  pending  the  performance  of  the  contract  under 
which  a  lien  is  claimed,  the  statement  of  the  claim  must  state 
the  name  of  the  owner  of  the  premises  at  the  time  of  the  filing 
of  such  statement.  The  record  gives  the  claimant  notice  of  the 
ownership.  A  person  having  only  a  bond  for  a  deed  borrowed  a 
sum  of  money  from  his  daughter  upon  the  promise  that  he  would 
give*  her  a  deed  when  he  got  one  from  the  owner  to  secure  the 
loan.  He  proceeded  to  build  a  house,  and  afterwards  obtained 
the  title  from  the  owner,  and  executed  and  recorded  a  deed  in 

^  Rugg  V.  Hoover,   28  Minn.  404,  "  Kelly  v.  Laws,  109  Mass.    395, 

407;  Malter  v.  Falcon  M.  Co.  18  Nev.  396. 

209  ;  Beals  v.  Congregation,  1  E.  D.  *  Kelly  v.  Laws,  supra ;  Amidon  v. 

Smith   (N.  Y.),   654,  657;   Mayes  v.  Benjamin,  128  Mass.  534;  Mayes  u. 

Rufeners,  8  W.  Va.  384,  386.     See,  Ruffners,  8  W.  Va.  384. 

however,  Hays  v.  Mercier  (Neb.),  35  ^  Basshor   u.  Kilbourn,   3   MacAr. 

N.  W.  Rep.  894.  (D.  C.)  273. 

2  Phelps  V.  Maxwell's  Creek  G.  M.  '  Morrison   v.   Philippi,  35   Minn. 

Co.  49  Cal.  336.  192. 
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absolute  terms  to  his  daughter  without  her  knowledge.  There 
was  no  evidence  that  she  ever  had  possession  of  the  deed  or  of 
the  land,  or  knew  of  the  form  or  contents  of  the  deed.  The 
facts,  however,  warranted  the  finding  that  the  daughter  assented 
to  and  accepted  the  deed.  The  claimant  had  knowledge  of  the 
deed  when  he  filed  his  statement,  in  which  he  gave  the  name  of 
the  father  as  the  owner.  Though  the  daughter  was  summoned 
in  to  answer  the  petition,  it  was  held  that  it  could  not  be  main- 
tained, because  of  the  defective  certificate  or  statement  of  the 

* 
lien.^ 

1400.  Owner's  name  if  known.  —  But  under  a  statute  which 
merely  requires  that  the  owner's  name  shall  be  stated,  if  known, 
and  which  does  not  require  any  entry  of  the  owner's  name  in 
the  lien  docket  or  index,  the  omission  of  the  name  of  the  owner 
does  not  impair  the  validity  of  the  lien ;  and  consequently  an 
error  or  mistake  in  the  name  of  the  owner  given  in  the  notice 
may  be  corrected  by  proper  averments  in  the  complaint.^  The 
lien  law  is  a  reDjedial  statute,  furnishing  a  summary  remedy  for 
the  recovery  of  a  certain  class  of  claims ;  and  while  it  is  to  be 
strictly  construed,  so  far  as  to  require  a  substantial  compliance 
with  every  material  provision  by  which  the  property  of  a  third 
person  may  be  incumbered  and  a  cloud  put  upon  the  title  by  the 
mere  act  of  the  claimant,  it  is  not  to  be  so  strictly  interpreted  as 
to  deprive  creditors  of  the  benefit  intended  to  be  conferred.^ 

No  objection  can  be  taken  to  a  notice  or  certificate  which  gives 
the  initials  only  of  the  owner's  Christian  name,  although  the 
person  claiming  the  lien  knows  the  full  name.*  Where  the  cer- 
tificate originally  stated  the  Christian  name  of  the  owner  to  be 
John,  when  his  name  was  in  fact  James,  and  before  the  certifi- 
cate was  recorded  the  last  three  letters  of  the  name  were  erased, 
but  the  recorder  recorded  the  name  as  John,  it  was  held  that 
the  mistake  of  the  recording  officer  did  not  prevent  the  enforce- 
ment of  the  lien.^ 


1  Amidon  v.  Benjamin,  128  Mass.  *  Hubbell     v.     Schreyer,     supra ; 

534.  Leiegne  v.  Schwarzler,  supra. 

^  Leiegne  v.  Schwarzler,  67  How.  *  Getchell  d.  Moran,  124  Mass.  404; 

(N.  Y.)  Pr.  130;  S.  C.  10  Daly,  547;  Patrick  v.  Smitli,  120  Mass.  510. 

Hubbell  V.  Schreyer,  15  Abb.  (N.  Y.)  ^  Getchell  v.  Moran,  supra. 
Pr.  N.  S.  300,  304. 
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1401.  Name  of  reputed  owner.  —  A  provision  that  the  claim 
of  lien  shall  state  the  name  of  the  owner  or  reputed  owner,  is 
complied  with  by  a  statement  that  the  person  against  whom  a 
lien  is  claimed  is  the  owner  and  reputed  owner.^  But  if  the 
owner's  name  be  unknown,  the  proper  course  is  to  say  so,  and  if 
there  be  a  reputed  owner,  to  state  his  name.^ 

The  party  claiming  a  lien  is  relieved  from  giving  the  true 
name  of  the  owner  only  when  this  is  not  known  to  him.^ 

It  is  important  that  the  owner's  name  should  be  given  in  the 
certificate,  if  it  can  be  done,  because  otherwise  purchasers  and 
mortgagees  relying  upon  the  record  title  are  liable  to  be  misled. 
But  the  statute  contemplates  that  there  may  be  cases  where  the 
name  of  the  owner  need  not  be  given  in  the  certificate.  If  the 
name  of  the  owner  be  not  known  to  the  petitioner,  the  certificate 
is  good,  though  it  does  not  name  the  owner,  or  states  that  "  to 
the  best  knowledge  and  belief  "  of  the  petitioner  a  person  named 
is  the  owner,  when  in  fact  he  was  not  the  owner.* 

1402.  Owner  of  building.  —  While  the  name  of  the  owner 
of  the  land  must  be  stated  if  the  claimant  seeks  to  affect  the 
land  with  his  lien,  under  the  laws  of  several  of  the  states  a  lien 
may  be  enforced  upon  the  building  alone ;  and  therefore,  when 
a  claimant  seeks  to  do  this,  he  must  state  the  name  of  the  owner 
of  the  building,  if  the  owner  of  the  land  and  of  the  building  be 
different  persons.^ 

1403.  If  the  statute  does  not  require  the  name  of  the 
owner  to  be  stated,  the  statement  need  not  give  the  name.^  In 
such  case,  if  the  owner  has  died  before  the  filing  of  the  state- 
ment, the  account  may  be  made  out  against  his  estate,  without 
mentioning  the  names  of  the  heirs. ^ 

1  Arata  v.  Tellurium  Gold  &  Silver  =  Kelly  v.  Laws,  109  Mass.  395, 
Mining  Co.  65  Cal.  340.  396. 

2  Malter  v.  Falcon  M.  Co.  18  Nev.  *  McPhee  v.  Broderick  (Mass.),  14 
209  ;    Harmon   v.  Ashmead,   68  Cal.  N.  East.  Kep.  923,  per  Morton,  C.  J. 
321 ;   Hooper  v.  Flood,  54  Cal.  218,  ^  Kezartee  v.   Marks    (Oreg.),    12 
222  ;  McElwee  v.  Sandford,  53  How.  Pac.  Rep.  406,  407. 

(N.  Y.)  Pr.  89,  90.  «  Welch  v.  McGrath,  39  Iowa,  519. 

'  Welch  V.  McGrath,  supra. 
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III.   Amount  and  Particulars  of  Claim. 

1404.  The  account  or  claim  of  lien  should  be  certain  and 
specific  as  to  tte  amount,  character,  and  value  of  the  work  and 
materials  furnished,  and  the  dates  when  the  same  were  furnished, 
so  as  to  advise  the  owner,  other  lien  creditors,  and  all  persons 
interested,  of  the  particulars  of  the  demand  sought  to  be  en- 
forced, and  enable  them,  if  they  desire  to  do  so,  to,  contest  the 
same.i  The  Supreme  Court  of  Pennsylvania  on  this  point  say  :  ^ 
"  As  the  law  calls  for  nothing  unreasonable  at  the  hand  of  him 
who  would  fasten  an  incumbrance  upon  the  property  of  his 
neighbor,  no  just  ground  of  complaint  is  afforded  by  insisting 
upon  a  rigid  adherence  to  its  provisions.  The  information  it 
exacts  is,  or  ought  to  be,  entirely  within  the  power  of  the  cred- 
itor to  give,  and  an  omission  to  put  it  on  the  record  is,  therefore, 
without  excuse.^  Indeed,  the  great  object  of  the  statute  in 
pointing  out  the  characteristics  of  the  statement  to  be  filed 
would,  in  the  end,  be  utterly  defeated,  were  we  to  indulge  the 
laxity  of  practice  which  ignorance  and  carelessness  conspire  to 
introduce  and  perpetuate." 

A  substantial  compliance  with  the  statute  is  required,  but  only 
a  substantial  compliance.  Trivial  errors  or  omissions  will  not 
invalidate  the  account  or  statement.* 

1405.  Terms,  conditions,  and  time  given.  —  Under  a  statute 
which  requires  that  the  claim  filed  shall  state  the  terms  and  con- 
ditions of  the  contract,  and  the  "  time  given,"  no  objection  can 
be  taken  to  a  claim,  which  states  the  terms  and  conditions  of  the 
contract,  because  it  does  not  also  state  the  time  given,  if  it  does 
not  appear  that  there  was  any  express  agreement  as  to  time.^ 

1  Noll  V.  Swineford,  6  Pa.  St.  187 ;  Hillikeru.  Francisco,  65  Mo.  598;  Mis- 

Lanman's  App.  8  Pa.  St.  473,  476  ;  sissippi  Planing  Mill  v.  Presbyterian 

Carson  v.  White,   6  Gill  (Md.),  17,  Church,  54  Mo.  520  ;  Greenwood  v. 

27;  Ferguson  y.  Ashbell,  53  Tex.  245 ;  Harris,  8  Mo.   App.   603;   Leisse   i!. 

Schneider  v.   Kolthoff,  59  Ind.   568;  Schwartz,    6    lb.    413;     Hayden    v. 

Wade  V.  Reitz,  18  Ind.  307.  Wnlfing,  19  lb.  353;  Cole  <;.  Barron, 

^  Noll  V.  Swineford,  6  Pa.  St.  187,  8  lb.  509;    Schulenburg  v.  Werner, 

191.  6  lb.  292;    Henry  v.  Plitt,   84  Mo. 

3  Rehrer  v.  Zeigler,  3  W.  &  S.  (Pa.)  237. 

258 ;  Thomas  v.  James,  7  lb.  381 ;  Wit-  5  Hills  v.  Ohlig,  63  Cal.  104  ;  Doane 

man  v.  Walker,  9  lb.  183,  186.  v.  Clinton,  2  Utah,  417. 

*  Simmons  v.  Carrier,  60  Mo.  581; 
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1406.  Amount  of  claim  with  all  just  credits.  —  Under  stat- 
utes which  require  that  the  lien  filed  shall  state  the  amount  of 
the  claim  with  all  just  credits,  the  entire  amount  of  the  claim  for 
labor  and  materials  must  be  truly  stated,  and  also  all  the  pay- 
ments received.^  But  under  statutes  which  only  require  the 
amount  claimed  as  a  lien  to  be  stated,  or  the  amount  after 
deducting  all  just  credits,  it  is  sufficient  to  state  the  balance 
claimed  to  be  due.^  A  liberal  construction  is  usually  given  to 
the  requirements  of  statutes  in  regard  to  stating  the  amount  of 
the  lien  claim  ;  and  even  under  a  requirement  that  the  amount 
shall  be  stated  with  all  just  credits,  it  has  been  held  that  a  state- 
ment of  the  balance  due,  when  this  is  stated  to  be  the  amount 
due  after  deducting  all  just  credits,  is  sufficient.^  And  where  the 
requirement  is  that  the  amount  shall  be  stated  after  deducting 
all  just  credits,  it  is  sufficient  to  state  the  balance  due,  without 
stating  that  the  amount  is  due  over  and  above  all  just  credits 
and  offsets.* 

Under  a  contract  with  the  owner  to  erect  a  building  or  several 
buildings  for  a  specified  sum,  the  contract  being  entire,  the 
statement  of  claim  may  be  in  one  item.  No  detailed  statement 
of  labor  and  materials  is  necessary  or  proper.^  And  so,  if  the 
value  or  amount  of  the  work  or  materials  can  only  be  ascer- 
tained by  measurement,  it  is  enough  to  state  the  measurement, 
with  the  dates  of  commencing  and  finishing  the  work.^ 

The  statement  should  be  as  definite  as  the  circumstances  of 
the  case  will  allow.'  If  all  the  items  relate  to  one  transaction, 
respecting  which  the  contract  was  made,  they  may  be  included 
in  one  statement ;  and  although  intermediate  balances  have  been 
struck  by  the  parties,  they  may  be  included  in  one  statement.^ 

1407.  The  dates  of  the  items  of  the  claim  should  be  so 
stated  as  to  enable  parties  interested  to  discover  during  what 

1  Nichols  w.  Culver,  51   Conn.  177;  ^  Kezarteeu.  Marks  (Oreg.),  16  Pac. 
Heston  u.  Martin,  11  Cal.  41;  Bren-  Rep.   407;    Whittier   v.    Blakely,    13 
nan  v.  Swasey,  16  Cal.  140;  Selden  v.  Oreg.  546,  11  Pao.  Rep.  305. 
Meeks,  17  Cal.  128.  '^  Doolittle  v.  Plenz,  16  Neb.'  153; 

2  Knight  V.  Norris,  13  Minn.  473;  Manly  v.  Downing,  15  Neb.  637. 
Laswell    v.  Presbyterian  Church,  46  ^  jj^vis  v.  Hines,  6  Ohio  St.  473; 
Mo.   279;    Thomas    v.   Huesman,   10  Thomas  u.  Huesman,  .9upro. 

Ohio  St.  152,  157.  7  Mix  v.  Ely,   2   G.    Gr.    (Iowa), 

8  Merchant  v.  Humeston,  2  Wash.     513. 
Ter.  433.  8  Lambu.  Hanneman,  40  Iowa,  41. 
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period  the  labor  was  done  and  the  materials  furnished.^  The 
rule  requires  certainty  to  a  common  intent,  not  precision,  in  the 
statement. 

A  statement  of  account  for  materials  furnished  is  generally 
sufficient  as  to  date  if  it  gives  the  dates  between  which  the  ar- 
ticles were  delivered,  without  giving  the  specific  dates  at  which 
each  part  of  the  whole  was  delivered  ;  ^  or  if  it  appears  that  the 
work  was  done  or  material  furnished  within  the  statutory  time.* 

The  mere  omission  of  the  year  in  the  date  of  the  account  is 
not  a  fatal  error.* 

"Where  a  statute  requires  a  statement  of  the  date  when  the 
materials  were  furnished  or  the  work  done,  an  error  in  stating 
the  date  accidentally  made,  or  made  without  fraudulent  intent, 
may  be  cured  by  proof  of  the  correct  date,  if  it  appears  that  this 
was  within  the  time  allowed  for  filing  the  lien.® 

A  claim  of  lien  which  states  that  sixty  days  had  not  elapsed 
since  the  work  was  performed  and  the  materials  furnished,  and 
is  dated  at  the  end  before  the  signature,  is  a  sufficient  statement 
of  the  date  from  which  the  lien  was  claimed  to  have  commenced.^ 

1408.  The  requirement  of  a  just  and  true  account  is  not 
complied  with  by  filing  one  for  an  amount  greatly  in  excess  of 
the  amount  due.^  Yet  under  such  a  statute,  the  lien  is  not  lost 
because  the  claimant,  through  inadvertence  or  mistake,  has  in- 
cluded some  items  for  which  he  is  not  entitled  to  a  lien ;  es- 
pecially it  no  one  has  been  injured  by  the  error,  and  the  erro- 
neous items  can  be  separated  easily  from  the  rest.* 

1  Rush  V.  Able,  90  Pa.  St.  153;  remedy  is  given  that  they  should  file, 
Bayer  v.  Reeside,  14  lb.  167;  McClin-  as  the  law  requires,  an  account,  sub- 
took  V.  Rush,  63  lb.  203 ;  Johnson  v.  stantially  correct  and  sufficiently 
Gold,  32  Minn.  535.  definite,  of  the  claims  for  which  they 

°  Stuart  V.  Broome,  59  Tex.  466;  are  entitled  to  a  lien.    It  would  be 

Manly  v.  Downing,  15  Neb.  637.  oppressive  to  the  owners  of  real  es- 

"  Hay  den  v.  Wulfing,  19  Mo.  App.  tate  to  hold  that  a  lien  may  be  filed 

353.  for   any  amount,  and   shall  be  good 

*  Cole  V.  Barron,  8  Mo.  App.  509.  for  such  items  as  may  be  established. 

°  Treusch  v.  Shryoek,  55  Md.  330.  The  claim  must  stand  or  fall  substan- 

«  Ryan  V.  Klock,  36  Hun  (N.  Y.),  tially  as  made." 
104.  8  Allen  „.  Frumet  M.  &  S.  Co.  73 

'  Hoffman  w.  Walton,  86  Mo.  613;  Mo.  688;  Johnson f.  Barnes,  &c.Build- 

Kling  V.  Railway  Construction  Co.  7  ing  Co.  23  Mo.  App.  546;  Greenwood 

Mo.  App.  410,  412,  per  Bakewell,  J.:  v.  Harris,  8  lb.  603;   Black  v.  Ap- 

"  It  is  surely  no  hardship  to  require  polonio,  1  Mont.  342;  Mason  v.  Ger- 

of  those  to  whom  this  extraordinary  maine,  lb.  263. 
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1409.  The  account  itself  must  show  the  amount  of  the  lien 
charge,  under  a  provision  for  filing  a  just  and  true  account,  -with- 
out the  aid  of  extrinsic  evidence  to  separate  the  charges  for  which 
there  is  a  lien  from  those  for  which  there  is  no  lien.  When  the 
account  is  in  a  single  item,  and  it  appears  from  the  contract  that 
this  is  for  different  services,  for  a  part  of  which  no  lien  can  attach, 
the  account  is  not  a  sufficient  basis  for  a  lien.i  If,  however,  the 
account  be  made  up  of  several  items,  for  some  of  which  there 
might  be  a  lien,  and  for  others  of  which  there  could  be  no  lien, 
the  claimant  might  enforce  the  lien  for  the  former  items  after 
rejecting  the  other  items.^ 

An  account  by  a  sub-contractor  which  refers  for  its  items  to 
the  contract  between  him  and  the  contractor  is  insufficient, 
unless  the  contract  is  made  part  of  the  account.^  It  is  not  the 
contract  but  the  account  which  shows  the  lien  claim.* 

1410.  Where  partial  payments  have  been  made,  it  is  only 
necessary  to  state  the  amount  of  the  balance  due,  unless  the 
statutes  expressly  or  impliedly  require  a  specification  of  the 
value  of  the  labor  and  materials,  and  of  the  amount  of  any  pay- 
ments made.^  The  certificate  should  show  on  what  account  the 
claim  is  made,  so  that  it  will  appear  that  the  claim  is  one  for 
which  there  may  be  a  lien.  But  if  the  amount  claimed  is  stated 
to  be  for  labor  and  materials,  it  does  not  matter  that  the  whole 
amount  of  the  debt  for  labor  and  materials  had  been  a  larger 
amount,  and  that  this  had  been  reduced  to  the  amount  for  which 
a  lien  is  claimed  by  partial  payments. 

If  the  owner  directs  no  special  application  of  partial  payments 
made  by  him,  and  the  contractor  does  not  make  a  special  ap- 
plication of  them  at  the  time,  he  cannot  afterwards  make  a  spe- 
cial application  of  them  to  serve  his  interests  as  these  are  sub- 
sequently developed.^  The  law  will  generally  apply  such  pay- 
ments to  the  oldest  items  of  the  account.  But  if  materials  are 
furnished  for  several  houses  at  the  same  time,  and  afterwards  a 
lien  is  claimed  upon  one  of  them,  general  payments  made  upon 

1  Edgar  v.  Salisbury,  17  Mo.   271;  Thomas  v.  Huesman,  10  Ohio  St.  152, 
Nelson  v.  Withrow,  14  Mo.  App.  270.  157;  Laswell  v.  Presbyterian  Church, 

2  Edgar    v.    Salisbury,   supra,   per  46   Mo.   379;    Knight  v.   Norris,    13 
Gamble,  J.  Minn.  473;  Heston  v.  Martin,  11  Cal. 

^  Nelson  v.  Withrow,  s«pra.  41;  Brennan  v.  Swasey,  16  Cal.  140; 

*  Louis  V.  Cutter,  6  Mo.  App.  54.         Selden  v.  Meeks,  17  Cal.  128. 
''■  Nichols  V.  Culver,  51  Conn.  177;        "  Lane  v.  Jones,  79  Ala.  156. 
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account,  and  not  specifically  applied  by  either  debtor  or  creditor, 
should  be  applied  pro  rata  upon  the  accounts  for  the  several 
houses,  and  the  omission  to  give  such  credit  in  the  account  of  the 
lien  filed  is  a  failure  to  give  a  just  and  true  account,  and  vitiates 
the  lien.^ 

1411.  A  claim  which  shows  that  the  contract  is  only  partly 
performed,  and  does  not  show  the  amount  due,  is  bad.  A 
statement  claiming  a  lien  for  the  entire  amount  agreed  upon  to 
be  paid  for  the  performance  of  a  contract  in  erecting  a  build- 
ing, which  shows  that  the  contract  has  not  been  completed  by 
reason  of  proceedings  in  insolvency  against  the  owner,  and  which 
does  not  show  the  proportion  or  amount  due  for  the  labor  actu- 
ally performed  and  materials  actually  used,  is  insufficient  to  sup- 
port a  lien.2 

1412.  Including  items  for  which  no  lien  is  given.  —  A  lien 
is  not  defeated  by  a  statement  of  the  lien  which  includes,  as  a 
part  of  the  claim  for  labor  and  materials  furnished  for  building 
a  house,  items  of  charge  for  labor  and  materials  used  in  building 
a  fence  and  other  structures  which  were  included  in  the  same 
contract,  if  the  mechanic  honestly  supposed  that  he  had  a  lien 
for  all  he  claimed  ;  ^  provided  the  statute  declares  that  no  inac- 
curacy in  the  statement  shall  invalidate  the  proceedings,  unless 
it  shall  appear  that  the  person  filing  the  certificate  has  wilfully 
and  knowingly  claimed  more  than  is  his  due.*  Under  a  statute 
which  strictly  requires  "a  just  and  true  account  of  the  demand 
justly  due,  after  all  just  credits  are  given,"  such  a  statement  as 
the  above  would  doubtless  defeat  the  lien. 

1413.  An  innocent  overstatement  of  the  amount  of  the 
claim  will  not  invalidate  the  certificate  under  a  statute  which 
requires  a  statement  of  the  amount  justly  due,  as  nearly  as  the 
same  can  be  ascertained.  A  misstatement  of  the  amount  does 
not  invalidate  the  lien,  at  least  between  the  parties,  unless  the 
misstatement  was  intentional.^     But  the  claimant  should  be  held 

^  Lane  v.  Jones,  79  Ala.  156.  Massachusetts.    Lynch  v.  Cronan,  6 

2  Lewin   v.  Whittenton   Mills,    13  Gray  (Mass.),  531;  Truesdell  u.  Gay, 

Gray  (Mass.),  100.  13  lb.  311. 

'Hubbard    v.     Brown,    8     Allen        6  Nichols  u.  Culver,  51  Conn.  177 ; 

(Mass.),  590.  Kiel  v.  Carll,  51  Conn.  440;  Marston 

*  As  under  the  present  statute  in  v.  Kenyon,  44  Conn.  349;  Bank  of 
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to  the  strictest  exercise  of  good  faith ;  and  if  it  appears  that 
he  has  included  in  his  statement  items  of  account  for  which  he  is 
not  entitled  to  a  lien,  for  the  purpose  of  securing  a  lien  for  such 
items,  his  entire  claim  for  a  lien  should  be  rejected.^  The  lien 
is  not  invalidated,  at  least  between  the  parties,  by  a  claim  of  a 
larger  sum  than  is  actually  due,  if  the  misstatement  was  unin- 
tentional.^ An  honest  mistake  either  of  law  or  of  fact,  by  rea- 
son of  which  the  amount  due  is  overstated,  in  the  absence  of 
fraud  or  of  an  intention  to  deceive,  and  where  no  one  has  in  fact 
been  deceived  or  misled  to  his  injury,  will  not  vitiate  the  lien.^ 

1414.  The  intentional  omission  of  credits  for  the  purpose 
of  increasing  the  amount  of  a  lien  is  a  violation  of  the  require- 
ment to  file  "  a  just  and  true  account,"  and  vitiates  the  state- 
ment.* The  omission  of  credits  may  not  be  intentional,  and  it 
does  not  necessarily  lead  to  the  conclusion  that  the  claimant 
intended  to  claim  more  than  was  justly  due  to  him  ;  but  the 
jury  is  authorized  to  consider  this  fact  as  bearing  upon  the 
question.^ 

1415.  A  statutory  provision  that  no  inaccuracy  in  the 
statement  shall  invalidate  the  proceedings,  unless  it  shall 
appear  that  the  person  filing  the  statement  has  wilfully  and 
knowingly  claimed  more  than  is  his  due,  protects  an  overstate- 
ment of  the  amount  due,  if  this  be  not  made  .wilfully  and  know- 
ingly.^ The  lien  is  not  defeated  by  an  overstatement  of  the 
amount  for  which  a  lien  is  claimed,  if  the  whole  amount  is  really 

Charleston  v.  Curtiss,  18   Conn.  342,  ^  Nichols  v.  Culver,  51  Conn.  177; 

349;   Hopkins  v.  Forrester,  39  Conn.  Smith  v.  Norris,  120  Mass.  58,  63. 

351;    Thomas  v.   Huesman,  10  Ohio  "  Kiel  u.  Carll,  51  Conn.  440  ;  Mar- 

St.  152;  Barber  v.  Reynolds,  44  Cal.  ston  v.  Kenyon,  44  Conn.  349;  Hop- 

519;  Nolan  V.  Lovelock,  1  Mont.  224;  kins   v.    Forrester,   supra;    Bank  of 

Mason  v.  Germaine,  lb.  263 ;   Black  Charleston  v.  Curtiss,  supra. 

V.  Appolonio,  lb.  342;  Harrington  v.  *  Lane  w.  Jones,  79  Ala.  156;  Hoff- 

Dollman,  64  Ind.  255.  man  v.  Walton,  36  Mo.  613;  McWil- 

1  Stubbs  V.  Clarinda,  C.  S.  &  S.  W.  liams  v.  Allen,  45  Mo.  573. 

K.  R.  Co.  65  Iowa,  513.    In  this  case  ^  Corbett  v.  Greenlaw,   117  Mass. 

items  for  money  expended  were  in-  167. 

eluded  in  the  account  in  such  a  way  ^  Underwood  v.  Walcott,  3   Allen 

as  to  make  it  appear  that  they  were  (Mass.),  464;    Smith  v.  Norris,   120 

for  services  rendered ;  and  the  plain-  Mass.    58  ;    Whitney   v.  Joslin,   108 

tiff  was  denied  a  lien  even  for  the  ser-  Mass.  103. 
vices  which  he  had  rendered. 
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due  to  the  claimant,  and  he  honestly  supposes  that  he  has  a  lien 
therefor.  It  is  not  defeated  by  a  mistake  as  to  the  proper  way 
of  appropriating  partial  payments,  if  the  claimant  does  not  wil- 
fully and  knowingly  claim  more  than  is  due.^  It  is  no  objection 
that  a  claimant  has  placed  too  great  a  value  upon  his  labor,  it 
not  appearing  that  he  wilfully  and  knowingly  claimed  more  than 
was  due.2 

1416.  A  statute  which  allows  the  filing  of  a  statement  of 
the  aggregate  price  of  the  work  and  materials,  where  there 
is  a  contract  for  a  stipulated  sum,  or  where  the  value  or  amount 
of  the  work  or  materials  can  only  be  ascertained  by  measure- 
ment when  done,  applies  only  to  one  who  contracts  with  the 
owner,  notwithstanding  its  general  terms.^  A  sub-contractor  is 
bound  to  set  forth  the  particulars  of  his  claim.  The  sub-con- 
tractor is  entitled  to  no  more  than  the  fair  market  value  of  the 
work  done  and  materials  furnished  on  the  credit  of  the  building ; 
and  hence  the  owner  should  be  informed  by  the  claim  filed  as  to 
the  particulars  of  the  claim,  that  he  may  make  the  necessary 
inquiries  to  satisfy  himself  of  its  justice  as  a  lien  on  his  prop- 
erty. The  agreement  between  the  contractor  and  sub-contractor 
is  not  the  measure  of  the  owner's  responsibility  ;  his  building  is 
bound  for  no  more  than  the  value  of  the  work  done  and  mate- 
rials furnished  by  the  sub-contractor.* 

But  where  the  contract  is  made  with  the  owner  through  an 
agent,  it  is  not  necessary  upon  filing  a  mechanic's  lien  to  specify 
the  particulars  of  the  work  done  or  materials  furnished,  as  in 
the  case  of  a  contract  entered  into  with  a  contractor.^ 

1417.  Statutes  which  require  the  filing  of  a  true  account 
of  the  work  done  or  materials  furnished  necessarily  imply  an 
itemized  or  detailed  statement  of  the  transactions  which  are  the 
foundation  of  the  lien.^  The  particulars  of  the  lien  serve  for 
the  protection  not  only  of  the  owner,  but  for  the  protection  of 
the  contractor,  and  of  purchasers  and  others  who  may  become 

1  Sexton  V.  Weaver,  141  Mass.  273.         *  Gray  v.  Dick,  svpra,  per  Trun- 

2  Smith  V.  Norris,  120  Mass.  58.  key,  J. 

8  Gray  ti.  Dick,  97  Pa.  St.  142;  Lee  «  Harnish  v.  Herr,  98  Pa.  St.  6. 

V.  Burke,  66  Pa.  St.  336;  Kussell  v.  ^  Shackleford  v.  Beck,  80  Va.  573; 

Bell,  44  Pa.  St.  47;  Young  v.  Lyman,  Carson  v.  White,  6  Gill  (Md.),  17  ; 

9  Pa.  St.  449.  Greene  v.  Ely,  2  G.  Gr.  (Iowa),  508. 
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interested  in  the  property  subject  to  the  lien.^  The  chief  pur- 
pose, however,  which  the  account  serves,  is  to  give  the  owner 
notice  of  the  amount  and  character  of  the  claim,  so  that  he  may 
protect  himself  in  his  future  dealings  with  the  contractor.  To 
serve  this  purpose  the  claim  should  show  what  it  is  for,  whether 
work  or  materials ;  and  a  notice  which  does  not  show  this  is 
defective.^ 

1418.  Under  statutes  which  require  a  bill  of  particulars 
or  account,  a  statement  of  the  balance  due  is  insufficient.^  But 
if  the  entire  work  be  done  under  a  contract  for  a  definite  price, 
it  is  sufficient  to  state  this  without  any  attempt  to  give  the 
various  items  for  the  work  done  and  material  furnished.*  In 
like  manner,  under  a  statute  which  requires  a  statement  of  the 
terms,  time  given,  and  conditions  of  the  contract,  if  there  are 
no  special  terms,  time,  or  conditions,  of  course  none  need  be 
stated.^ 

1419.  An  account  containing  a  lumping  charge,  in  which  is 
mingled  an  item  for  which  no  lien  is  given,  will  not  support  a 
lien  ;  and  the  defect  cannot  be  cured  by  oral  evidence  from  which 
the  jury  may  separate  items  for  which  a  lien  is  given  from  those 
for  which  a  lien  is  not  given  .^  Thus,  if  the  account  filed  is  a 
single  item,  being  the  contract  price  for  the  carpenter's  work 
upon  a  house,  and  the  contract  shows  that  this  price  was  not  for 
work  alone,  but  was  also  for  superintending  the  work,  it  was 
held  that  the  defect  in  the  account  could  not  be  cured  by  an  ap- 
portionment of  the  amount  which  was  fairly  due  for  work  from 
the  amount  which  was  due  for  superintending  the  work.'^  The 
amount  of  the  lien  claim  must  appear  clearly  and  definitely  from 
the  account  filed. 

1  Valentine  v.  Rawson,  57  Iowa,  McWilliams  v.  Allen,  45  Mo.  573  ; 
179;  Noll  V.  Swineford,  6  Pa.  St.  Burrough  ».  White,  18  Mo.  App.  229. 
187;  Shackleford  v.  Beck,  80  Va.  *  Pool  d.  Wedemeyer,  56  Tex.  287; 
573  ;  Carson  v.  White,  6  Gill  (Md.),  Doolittle  v.  Plenz,  16  Neb.  153;  Manly 
17.  D.  Downing,  15  Neb.   637;    Davis  v. 

2  German  Lutheran  Church  v.  Hines,  6  Ohio  St.  473 ;  Thomas  v. 
Heise,  44  Md.  453,  454  ;  Thomas  v.  Huesman,  10  lb.  152. 

Barber,  10  Md.  380;  Heinrich  v.  Ca-        =  Lonkey  v.  Wells,  16  Nev.  271. 
rondelet  Gymnastic  Soc.  8  Mo.  App.         ^  Edgar  v.  Salisbury,  17  Mo.  271; 
588  ;    Foster  v.  Wulfing,  20  lb.  85  ;     Kershaw  v.  Fitzpatrick,  30  Mo.  App. 
Codling  V.  Nast,  8  lb.  573.  575;  Nelson  v.  Withrow,  14  lb.  270. 

^  Graves  v.  Peirce,   53   Mo.   423  ;        '  Nelson  v.  Withrow,  supra. 
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1420.  Under  some  statutes  it  is  sufficient  to  state  the 
amount  of  the  lien  claim  without  giving  the  items  that  make 
up  such  amount.-'  The  true  amount,  and  not  the  items  that 
make  it  up,  is  the  material  thing  to  be  shown,  and  the  items  are 
not  important  for  the  purpose  of  the  certificate,  as  they  are  in 
making  or  creating  proof  of  the  account.^ 

IV.   Description  of  the  Land  upon  which  a  Lien  is  Claimed. 

1421.  In  general  it  is  only  necessary  that  the  statement  or 
notice  of  lien  should  so  describe  the  property  that  it  can  be  rea- 
sonably recognized.  In  other  words,  a  description  is  sufficient 
if  it  contains  enough  to  enable  a  person  who  is  familiar  with  the 
locality  to  identify  the  land  intended  to  be  described  with  rea- 
sonable certainty.^  There  is  generally  great  reluctance  to  de- 
claring a  claim  invalid  merely  by  reason  of  a  loose  description  ; 
and  the  jury  is  generally  allowed  to  determine  whether  the  land 
is  in  fact  described.*    Only  such  descriptions  as  are  calculated  to 


1  Ricker  r.  Joy,  72  Me.  106;  Lon- 
key  V.  Wells,  16  Nev.  271  ;  Brennan 
V.  Swasey,  16  Cal.  140,  142;  Selden 
V.  Meeks,  17  Cal.  128,  131. 

2  Sexton  V.  Weaver,  141  Mass.  273. 
per  W.  Allen,  J. ;  Whittier  v.  Blakely, 
13  Oreg.  546. 

»  California :  Tibbitts  v.  Moore,  23 
Cal.  208,  209;  Hotaling  v.  Cronise,  2 
Cal.  60;  Tredinnick  v.  Bed  Cloud 
Consolidated  M.  Co.  13  Pac.  Rep. 
152. 

Connecticut :  Bank  of  Charleston 
V.  Curtiss,  18  Conn.  341. 

Dela-ware  :  France  v.  Woolston,  4 
Houst.  557. 

Indiana:  White  v.  Stanton,  111 
Ind.  540;  Crawfordsville  v.  Boats,  76 
Ind.  32 ;  Caldwell  v.  Asbury,  29  Ind. 
451;  Newcomer  v.  Hutchings,  96  Ind. 
119. 

Blinois  :  Quackenbush  v.  Carson, 
21  111.  99. 

Kansas  :  Seaton  v.  Hixon,  35  Kans. 
663. 

Massachusetts:  Patrick  v.  Smith, 
120  Mass.  610;  Bristow  v.  Evans,  124 
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Mass.  548  ;  Parker  v.  Bell,  7  Gray, 
429. 

Minnesota  :  North  Star  Iron 
Works  Co.  V.  Strong,  33  Minn.  1; 
McCarty  v.  Van  Etten,  4  Minn. 
461. 

Missouri  :  Holland  v.  McCarty,  24 
Mo.  App.  82  ;  De  Witt  v.  Smith,  63 
Mo.  263;  Wright  v.  Beardsley,  69  Mo. 
548  ;  Bradish  v.  James,  83  Mo.  313  ; 
Mechanics'  P.  M.  Co.  v.  Nast,  7  Mo. 
App.  147. 

Montana  Territory:  Vantilburgh 
V.  Black,  2  Mont.  371. 

Nebraska  :  White  Lake  Lumber 
Co.  V.  Russell,  34  N.  W.  Rep.  104. 

New  York  :  Tinker  v.  Geraghty, 
1  E.  D.  Smith,  688. 

Oregon:  Kezartee  v.  Marks,  16  Pac. 
Rep.  407. 

Pennsylvania  :  Knabb's  App.  10 
Pa.  St.  186 ;  Ewing  v.  Barras,  4  W.  & 
S.  467;  McClintock  v.  Rush,  63  Pa. 
St.  203  :  Kennedy  v.  House,  41  Pa. 
St.  39. 

*  Kezartee  v.  Marks,  supra. 
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mislead  subsequent  purchasers  and  creditors/  or  fail  to  locate  the 
premises,  invalidate  the  claim.^ 

The  land  may  be  described  by  the  buildings  or  structures  cov- 
ering the  land,  if  it  is  sought  to  subject  only  the  land  so  covered 
to  the  lien,  and  the  buildings  are  such  in  character,  or  are  so  de- 
scribed, as  to  be  readily  identified.^ 

A  mine  which  is  well  known  may  be  described  by  name,  the 
county,  township,  and  mining  district  being  also  mentioned.*  A 
quartz  mill  may  be  described  by  the  name  by  which  it  is  known 
in  a  town  and  county  named.^ 

1422.  A  notice  of  a  lien  which  does  not  specify  the  lot 
or  building  on  -which  the  lien  is  claimed,  except  by  the  name 
of  the  street,  is  insufficient.^  The  same  certainty  of  description 
is  requisite  as  in  case  of  a  levy  under  an  execution,  so  that  the 
court  may  be  informed  what  land  to  order  to  be  sold,  and  the 
purchaser  may  be  able  to  locate  it.  Certainty  of  description  is 
also  requisite  to  enable  incumbrancers  and  creditors  to  determine 
from  the  record  what  property  is  covered  by  the  lien.'  Under  a 
statute  which  allows  a  lien  upon  the  improvement,  and  upon  the 
land  upon  which  it  is  situated  to  the  extent  of  one  acre,  the 
particular  acre  must  be  described  with  reasonable  and  convenient 
certainty.^  A  statement  of  lien  which  describes  th.e  structure, 
and  states  that  it  is  situated  upon  a  certain  eighty-acre  tract  of 
land,  and  claims  a  lien  upon  "  one  acre  of  land,"  without  further 
description  or  location  of  such  acre,  is  insufficient.^ 

A  notice  of  a  lien  that  describes  the  building  as  one  of  seven 
distinct  buildings  situate  on  two  certain  lots,  and  sets  forth  that 
the  demand  is  for  one  seventh  of  the  aggregate  of  labor  done  and 

1  Ewing  V.  Barras,  4  W.  &  S.  (Pa.)  ^  Tibbetts  v.  Moore,  23  Cal.  208, 
467.  212. 

2  McCarty  ii.  Van  Etten,  4  Minn.  «  Basshor  v.  Kilbourn,  3  McAr.  273. 
461.  '  Montgomery  Iron  Works  v.  Dor- 

2  Brown  v.   Wright,  25  Mo.  App.  man,  78  Ala.  218;  Lemlyu.  La  Grange 
54;  Holland  v.  McCarty,  24  Mo.  App.  Iron  &  Steel  Co.  65  Mo.  545. 
82  ;  Tibbetts  v.  Moore,  23   Cal.  208 ;  8  Montgomery  Iron  Works  v.  Dor- 
Kennedy   V.  House,   41   Pa.  St.  39  ;  man,  supra ;   Williams  v.  Porter,  51 
Barker  v.  Conrad,  12  S.  &  R.  (Pa.)  Mo.  441. 
301.  '  Bedsole  v.  Peters,   79   Ala.  133  ; 

*  Tredinnick  v.  Red  Cloud  Consol-  Turner  v.  Robbins,  78  Ala.  592. 
idated  M.  Co.   (Cal.)    13   Pac.   Rep. 
152. 
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material  furnished  in  the  erection  of  the  seven  buildings,  is  void 
for  uncertainty.^ 

1423.  A  lien  is  not  invalid  because  the  certificate  claims 
too  much  land,  where  it  appears  that  the  claimant  did  not  in- 
tend to  claim  more  land  than  he  was  entitled  to,  and  on  discov- 
ering the  error  filed  an  informal  release  of  the  land  not  covered 
by  nor  appurtenant  to  the  building,  and  the  owner  has  not  been 
injured,  nor  have  the  rights  of  others  been  affected.^ 

But  on  the  other  hand  the  lien  cannot  extend  beyond  the  land 
described  in  the  lien  claim  filed.^ 

1424.  Imperfect  but  sufBcient  descriptions.  —  A  notice 
describing  the  land  as  "  lots  one,  four,  five,  and  ten  in  a  certain 
block  .  .  .  containing  eighty  acres,  more  or  less,  as  well  as  the 
dwelling-house  erected  thereon,"  is  sufficient  to  put  all  parties 
interested  upon  inquiry  as  to  the  particular  lot  upon  which  the 
house  is  situate  ;  though  the  fair  inference  is  that  the  four  lots 
comprised  as  an  entirety  a  lot  of  eighty  acres,  on  some  part  of 
which  the  house  was  erected.* 

Where  lots  were  described  as  being  in  a  certain  square,  the 
number  of  which  was  erroneously  stated,  and  reference  was  made 
to  the  book  and  page  of  a  registry,  where  the  square  intended 
was  described,  and  where  the  description  contained  in  the  notice 
was  applicable  alone  to  the  last  mentioned  square,  and  where  no 
one  had  been  misled  by  the  notice,  the  lien  was  upheld  on  the 
ground  that  the  property  was  sufficiently  identified.^ 

A  notice  which  names  the  section,  township,  and  range  in 
which  the  land  lies,  though  it  fails  to  mention  the  county,  is 
defective  and  incomplete,  but  not  wholly  uncertain ;  and  the 
defect  may  be  supplied  by  averments  in  the  action  to  foreclose 

1  Merchant  i;.  Humeston,  2  Wash.  Iron  Works  Co.  v.  Strong,  33  Minn.  1 ; 
Ter.  433.  Lane  v.  Jones,  79  Ala.  156;  White  v. 


2  Shattuck  V.  Beardsley,  46  Conn 
386  ;  Derrickson  v.  Edwards,  29  N.  J 
L.  468;  Whitenack  v.  Noe,  11  N.  J, 
Eq.  321;  White  Lake  Lumber  Co.  v 
Russell  (Neb.),  34  N.  W.  Kep.  104: 
Holland  v.  McCarty,  24  Mo.  App.  82 
Oster  V.  Rabeneau,  46  Mo.  595,  596 


Stanton,lll  Ind.  540;  S.C.  13  N.  East. 
Rep.  48;  Crawfordsville  v.  Johnson, 
61  Ind.  397;  Irwin  v.  Crawfordsville, 
72  Ind. 111. 

8  McDonald  v.  Lindall,  3  Rawle 
(Pa.),  492. 

*  White  V.  Stanton,  supra. 


Bradish  v.  James,  83  Mo.  313,  317;         6  McLean     v.    Young,    2    MacAr. 
De  Witt  V.  Smith,  63  Mo.  263;  Bissell     (D.  C.)  184. 
V.  Lewis,  56  Iowa,  231 ;  North  Star 
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the  lien  that  the  land  was  situate  in  a  certain  county,  that  all 
the  parties  resided  in  that  county,  and  that  the  notice  was  duly 
recorded  in  that  county.^ 

A  description  of  the  property  as  "  thirty  lengths  of  corn-crib- 
bing at  Mills  Station  "  is  too  indefinite  to  sustain  a  lien,  for  any 
thirty  lengths  of  cribbing  at  that  station  would  answer  the  de- 
scription.^ 

1425.  Description  of  limited  area  of  land.  —  Where  it  is 
required  that  land  against  which  a  lien  is  claimed  shall  be  de- 
scribed, and  that  the  land  subject  to  a  lien  shall  be  limited  to  a 
certain  number  of  acres,  a  description  of  the  entire  tract  of  land 
sufiicient  to  identify  it  is  generally  all  that  is  required  in  the 
statement  of  the  claim.  The  court  may  determine  the  shape  and 
location  of  the  limited  area.^  Thus  a  description  of  a  tract  of 
land  as  situated  on  a  certain  creek,  and  as  being  the  same  land 
conveyed  to  the  employer  by  a  deed,  the  book  and  page  of  the 
record  of  which  is  given,  is  sufficient ;  and  the  location  of  the 
particular  portion  of  the  land  upon  which  the  house  was  built, 
and  upon  which  a  lien  is  claimed,  is  sufficiently  described  as 
"  the  north  or  upper  part  of  the  tract."  The  court  may  order  an 
official  survey  of  this  portion  in  order  to  fix  the  lines  of  this  lot, 
as  a  basis  for  the  foreclosure  of  the  lien  by  sale.* 

Under  a  statute  which  gives  a  lien  to  the  extent  of  one  acre, 
and  requires  in  the  statement  of  claim  a  true  description  of  the 
property,  or  so  near  as  to  identify  the  same,  a  description  of  fif- 
teen acres  of  ground  by  the  exterior  boundaries  is  insufficient.^ 
This  affords  no  identification  of  the  one  acre  to  which  the  lien  is 
limited. 

1426.  A  failure  to  describe  the  acre  or  other  quantity  of 
land  to  which  the  lien  is  limited  cannot  be  cured  by  a  survey 
after  suit  is  brought,  and  setting  out  in  the  petition  the  exact 
boundaries  of  the  land  upon  which  the  lien  is  claimed,  —  at  least 

1  White  B.  Stanton,  111  Ind.   640,  Wis.  .521;  Hill  v.  La  Crosse  &  M.  R. 

13  N.  East.  Rep.  48.  Co.  11  Wis.  214. 

^  Roose    V.   Billingsly   (Iowa),    36  *  Swope  v.  Stantzenberger,  59  Tex. 

N.  W.  Rep.  885.  387. 

"  North   Star  Iron  Works  Co.  v.  ^  Ranson  v.  Sheehan,  78  Mo.  668; 

Strong,  33  Minn.  1 ;  Tibbetts  v.  Moore,  Wright  v.  Beardsley,  69  Mo.  548;  Wil- 

23  Cal.  208;  Edwards  v.  Derrickson,  liams  i'.  Porter,  61  Mo.  441. 
28  N.  J.  L.  39;  McCoy  v.  Quick,  30 

355 


§§  1427, 1428.]     mechanics'  liens  :  the  claim. 

not  as  against  a  third  person  purchasing  the  premises.^  But  in 
a  case  where  a  lien  was  claimed  upon  a  single  town  lot,  which 
embraced  a  fraction  over  an  acre,  it  was  held  that  the  excessive 
description  of  the  fractional  part  ought  not,  as  between  the  lienor 
and  the  owner  of  the  lot  for  whom  the  work  was  done,  to  vitiate 
the  lien  where  the  true  limit  of  the  lot  to  be  affected  might  be 
so  easily  ascertained  by  a  commissioner  or  other  agent  of  the 
court.^ 

V.    Time  Limited  for  Filing  the  lAen. 

1427.  Limitation  from  completion  of  building.  — The  com- 
pletion of  a  house  dates  from  the  completion  of  any  final  or  ad- 
ditional work  done  at  the  request  of  the  owner,  though  it  was 
substantially  completed  at  an  earlier  date.  Thus,  where  a  con- 
tractor substantially  completed  a  house  upon  the  6th  of  August, 
and  the  owner  went  into  possession  during  that  month,  but  some 
time  in  September  the  contractor  furnished  and  hung  the  blinds, 
and  on  the  22d  day  of  November,  at  the  request  of  the  owner, 
the  contractor  furnished  materials  and  did  final  work  to  the  value 
of  fourteen  dollars,  and  this  work  was  necessary  to  the  comfort- 
able use  of  the  house  in  winter,  no  rights  of  third  parties  having 
intervened,  it  was  held  that  the  final  work  was  to  be  regarded  as 
sufficient  to  preserve  the  lien.^ 

1428.  Same  limitation  affecting  sub-contractors.  —  A  sub- 
contractor who  furnishes  labor  or  materials  to  a  contractor  who 
has  a  contract  for  the  erection  and  completion  of  a  building, 
should  not  file  his  lien  and  commence  suit  to  enforce  it  within 
the  time  limited  from  and  after  the  time  when  he  ceased  to  fur- 
nish labor  or  materials  under  his  sub  -  contract,  but  within  the 
time  limited  from  and  after  the  completion  of  the  building.*  A 
statement  of  a  claim  for  a  lien  filed  before  the  completion  of  the 
building  is  premature,  and  a  lien  founded  upon  a  statement  so 
filed  cannot  be  enforced.^  As  between  the  owner  of  the  prop- 
erty and  the  contractor  and  sub-contractor,  the  contractor  and 
the  sub-contractor  should  be  considered  as  substantially  one  and 

1  Kanson  ».  Sheehan,  78  Mo.  668.       114;    Delahay  v.   Goldie,    17    Kans. 

2  Oster  V.  Rabeneau,  46  Mo.  595.         263,  265. 

»  Nichols  V.  Culver,  51  Conn.  177.  ^  Davis  v.  BuUard,  32  Kans.  234; 

*  Clough  V.  McDonald,   18   Kans.     Seaton    v.    Chamberlain,    32     Kans. 

239. 
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the  same  person  with  reference  to  the  completion  of  the  build- 
ing, and  therefore  the  building  should  be  considered  as  com- 
pleted only  when  the  contractor  has  completed  his  part.  No  priv- 
ity of  contract  exists  between  the  owner  of  the  building  and  the 
sub-contractor,  but  the  rights  of  the  latter  are  based  solely  upon 
his  contract  with  the  contractor.  The  contractor,  and  not  the 
owner  of  the  building,  is  the  sub-contractor's  debtor,  and  the 
sub-contractor  has  no  right  to  claim  that  the  building  has  been 
completed  until  the  contractor,  under  whom  he  claims,  has  such 
right.  The  sum  agreed  to  be  paid  by  the  owner  to  the  con- 
tractor for  constructing  a  building  is  a  fund  which  may  be  held, 
so  far  as  it  will  go,  for  the  payment  of  all  the  claims  of  all  the 
various  sub-contractors  for  work  and  materials  furnished  to  the 
contractor;  and  it  is  a  matter  of  convenience,  policy,  and  justice 
that  all  persons  entitled  to  payment  or  contribution  out  of  this 
fund  should  be  able  to  reach  it,  and  get  their  proportionate  shares 
of  it,  at  the  same  time,  or  within  the  same  period  of  time.' 

1429.  Upon  a  transfer  of  title  during  the  progress  of  a, 
building,  the  building  cannot  be  considered  completed  at  the 
date  of  such  transfer  as  regards  contractors  and  workmen  who 
continue  the  work  under  the  purchaser,  and  complete  the  builds 
ing  as  originally  planned.^  The  completion  of  a  building  is 
something  apparent  to  the  sight.  Any  one  having  a  claim  can 
without  trouble  watch  for  the  actual  completion  of  the  building, 
and  file  his  lien  so  as  to  preserve  it.  But  of  a  change  of  title  a 
claimant  might  have  no  knowledge  unless  he  watched  the  public 
records ;  and  if  such  change  of  title  were  the  completion  of  the 
building,  as  regards  the  contractors  and  workmen  engaged  upon 
it,  their  only  safety  at  any  time  would  lie  in  filing  their  liens 
directly  upon  the  furnishing  of  any  material,  or  the  doing  of 
any  work.     Such  was  not  the  intention  of  the  laws. 

1430.  A  statement  of  lien  filed  prematurely,  equally  with 
a  statement  filed  too  late,  creates  no  lien.  Thus,  under  statutes 
which  provide  for  the  filing  of  a  statement  for  claim  of  lien 

1  Davis  V.  BuUard,  32  Kans.  234,  Edwards  v.  Derrickson,  28  N.  J.  L. 
per  Valentine,  J.  39 ;     Hern  v.  Hopkins,  13  S.   &  K. 

2  Perry  v.  Conroy,  22  Kans.  716;  (Pa.)  269;  Pennock  v.  Hoover,  5 
Gordon  v.  Torrey,  15  N.  J.  Eq.  112;  Rawle,  291. 
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within  a  certain  time  after  the  completion  of  the  building,  a  state- 
ment filed  before  the  completion  of  the  building  is  premature.^ 

But  if  a  statement  be  filed  prematurely,  and  a  judgment  is 
rendered  in  a  suit  to  enforce  the  lien  founded  on  such  a  state- 
ment, such  judgment  is  no  bar  to  another  action  brought  subse- 
quently and  within  the  proper  time,  and  upon  a  proper  state- 
ment, against  the  same  parties  to  enforce  the  same  lien.^ 

1431.  Time  limited  after  last  work  performed  or  materials 
furnished.  —  Under  statutes  which  provide  for  the  filing  of  a 
lien  within  a  limited  time  after  the  last  work  was  performed  or 
the  last  material  supplied,  or  within  a  limited  time  after  the  in- 
debtedness has  accrued,  it  becomes  material  to  determine  whether 
all  the  work  was  done  or  all  the  materials  were  supplied  under 
one  contract  or  order,  or  under  separate  contracts  or  orders.  This 
is  often  a  question  of  much  nicety  and  difficulty.  If  there  was 
a  single  continuing  contract,  such  as  a  contract  to  furnish  all 
the  lumber  for  building  a  house,  then  the  statement  of  lien  must 
be  filed  within  the  limited  time  from  the  delivery  of  the  last 
item  of  lumber.  But  if  there  was  no  general  understanding  or 
agreement  affecting  all  the  lumber  to  be  furnished,  but  it  was 
furnished  under  separate  orders  from  time  to  time  as  it  was 
needed,  and  the  purchaser  was  under  no  obligation  to  purchase 
of  that  particular  seller,  then  the  statement  should  be  filed  within 
the  time  limited  after  the  delivery  of  each  order.*  If,  for  in- 
stance, the  original  contractor  has  died  after  work  under  it  was 
begun,  the  contract  is  thereby  ended,  and  a  sub-contractor  has  no 
lien  under  that  contract  for  further  work  done  or  materials  fur- 
nished. Therefore,  in  order  to  obtain  a  lien  for  anything  done 
under  that  contract,  he  must  file  his  claim  or  account  within  the 
time  limited  after  the  date  of  the  last  item  furnished  under  that 
contract.* 

1432.  Where  there  are  distinct  contracts  for  different  parts 
of  a  building,  as  for  instance  one  contract  to  do  all  the  stone 

^  Seaton  v.  Chamberlain,  32  Kans.  '  Lane  v.  Jones,  79  Ala.  156;  Liv- 
239,  4  Pac.  Rep.  89;  Davis  u.  BuUard,  ermore  v.  Wright,  33  Mo.  31;  Allen 
32  Kans.  234,  4  Pac.  Eep.  75 ;  Craw-  v.  Frumet  Mining  Co.  73  Mo.  688 ; 
ford  V.  Blackman,  30  Kans.  527,  1  Page  w.  Bettes,  17  Mo.  App.  366. 
Pac.  Rep.  136;  Catlin  u.  Douglass,  33  *  Gauss  v.  Hussman,  22  Mo.  App 
Fed.  Rep.  569.  115. 

2  Seaton  v.  Hixon,  35  Kans.  663. 
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work  and  to  furnish  all  the  materials  for  the  same,  and  another 
contract  for  the  brick  work,  and  another  for  the  wood  work,  each 
contract  must  stand  upon  its  own  merits,  and  liens  under  the  dif- 
ferent contracts  must  be  filed  within  the  time  limited  from  the 
time  of  the  completion  of  the  work  under  each  contract.-'^  A 
sub-contractor  who  has  furnished  materials  to  one  who  has  con- 
tracted merely  to  do  the  stone  work  of  a  building  may  regard 
the  building  as  completed  when  he  and  the  contractor  to  whom 
he  has  furnished  materials  have  completed  the  contract  for  the 
stone  work,  and  may  file  his  lien  and  prosecute  his  action  to  en- 
force the  lien  within  the  time  limited  from  the  completion  of 
that  contract.^ 

1433.  Where  labor  is  performed  under  a  contract  for 
wages  by  the  month  or  year,  and  the  laborer  continues  in 
the  service  much  beyond  the  term  of  a  month  or  year,  under  a 
statute  which  provides  for  filing  an  account  within  a  specified 
time  after  the  labor  has  been  performed,  he  is  not  required  to 
file  an  account  within  such  time  after  the  expiration  of  each  term 
of  a  month  or  year,  but  may  file  it  within  the  proper  time  after 
the  whole  period  of  service.* 

1434.  Where  materials  are  furnished  for  several  houses 
undeir  one  entire  contract,  and  some  of  the  material  is  fur- 
nished and  used  in  one  of  the  houses  within  the  time  limited  for 
filing  a  lien,  the  lien  remains  against  all  of  them,  although  the 
claimant  may  be  obliged  to  apportion  his  demand  among  them, 
and  is  restricted  in  his  recovery  against  the  several  houses  to  the 
amount  claimed  against  each  respectively.* 

But  where  brick  for  a  block  of  houses  was  furnished  without 
a  special  contract,  but  as  ordered  during  the  progress  of  the 
work,  and  three  of  the  houses  were  finished  and  sold  by  the 
owner,  these  houses  could  not  be  subjected  to  a  lien  for  brick 
furnished  afterwards  to  be  used  upon  the  other  houses  in  the 
block.^ 

Where  a  contract  was  made  with  a  bricklayer  to  do  all  the 
brick  and  stone  work  about  the  erection  of  a  building,  including 

1  Livermore  v.  Wright,  33  Mo.  31.        *  Okisko  Co.  v.  Matthews,  3  Md. 

2  Crawford  v.  Blackman,  30  Kans.     168. 

527.  6  Ortwine  v.  Caskey,  43  Md.  134. 

'  Alvord  V.  Hendrie,  2  Mont.  Ter. 
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the  laying  of  the  pavement,  the  contract  being  entire,  it  was 
held  that  a  mechanic's  lien  could  be  filed  within  the  time  limited 
from  the  completion  of  the  work,  including  the  pavement ;  but 
it  was  also  held  that,  though  the  contract  for  constructing  the 
building  and  laying  the  pavement  be  entire,  if  the  building  was 
finished,  and  the  contract  treated  by  the  parties  as  complete,  and 
a  considerable  time  was  allowed  to  elapse  before  the  pavement 
was  laid,  and  other  rights  intervened,  the  claim  filed  after  the 
expiration  of  the  time  limited  from  the  date  of  the  last  work 
upon  the  building  was  too  late.^ 

Where  a  building  contract  is  entire,  it  is  sufficient  to  file  a  lien 
within  the  time  limited  after  the  entire  contract  is  executed  and 
all  the  work  done.^ 

1435.  Materials  furnished  on  running  account.  —  The 
more  difficult  questions  arise  where  work  is  done  or  materials 
are  furnished  without  any  specific  agreement,  but  as  the  same 
are  required,  and  are  connected  only  as  they  form  parts  of  a  con- 
nected whole  in  the  building  or  improvement  to  which  they  are 
furnished.  If  a  material-man  begins  to  furnish  materials  for  the 
erection  or  repair  of  a  building  without  any  specific  agreement 
as  to  the  amount  to  be  furnished,  or  the  time  within  which  they 
are  to  be  furnished,  but  there  is  a  reasonable  expectation  that 
further  material  will  be  required  of  him,  and  he  is  afterwards 
called  upon  from  time  to  time  to  furnish  the  same,  he  is  gen- 
erally entitled  to  a  lien  as  under  an  entire  contract.*  In  deter- 
mining a  particular  case,  the  character  of  the  account,  the  time 
within  which  the  work  was  done  or  the  materials  furnished,  and 
the  purpose  in  doing  the  work  or  furnishing  the  materials,  afford 
a  proper  ground  for  the  presumption  either  that  there  was  or 
was  not  an  understanding  from  the  commencement  that  the 
work  should  be  done  or  the  materials  should  be  furnished  when- 
ever required.  If  the  work  was  done  or  the  materials  furnished 
for  separate  and  distinct  purposes,  or  under  distinct  contracts  or 

1  Yearsley  v.  Flanigen,  22  Pa.  St.    Int.  116  ;  Hill's  Est.  2  Clark  (Pa.), 

489.  96- 

2  Derrickson  r.  Edwards,  29  N.  J.  L.  '  Hazard  Powder  Co.  ».  Loomis,  2 
468  ;  Wilson  v.  Forder,  30  Pa.  St.  Dis.  (Ohio)  544  ;  Page  v.  Bettes,  17 
129;  Yearsley  v.  Planigen,  supra;  Mo.  App.  366 ;  Bruce  u.  Berg,  8  lb. 
Fourth  Baptist  Church  v.  Trout,  28  204;  Hofer's  App.  (Pa.)  9  Atl.  Rep. 
Pa.  St.  153;  Bolton's  App.  3  Grant  441;  Diller  v.  Burger,  68  Pa.  St.  432; 
(Pa.),  204;   Geiss  v.  Rapp,   14  Leg.  Singerly  u.  Doerr,  62  Pa.  St.  9. 
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orders,  though  in  executing  one  and  the  same  contract  with  the 
owner,  there  is  no  presumption  of  a  continuous  account,  and  the 
right  of  lien  must  date  from  the  time  of  doing  the  different  jobs 
of  work,  or  furnishing  the  different  parcels  of  materials.  But  if 
there  was  a  continuous  dealing  and  running  account,  and  the 
work  was  done  and  the  materials  furnished  at  short  intervals, 
and  were  appropriate  to  the  condition  and  progress  of  the  build- 
ing, a  presumption  arises  that  it  was  understood  from  the  begin- 
ning that  the  claimants  were  to  do  the  work  or  furnish  the 
materials  for  the  construction  of  the  building  as  the  same  should 
be  required ;  and  in  such  case  the  last  item  of  the  account  is  the 
date  from  which  the  limitation  of  the  time  of  filing  of  the  lien 
is  to  be  taken.i 

1436.  Continuous  contract.  —  Where  it  is  to  be  inferred 
from  the  evidence  that  all  the  articles  furnished  by  a  contractor 
for  the  construction  of  a  house  or  other  improvement  are  fur- 
nished under  one  contract,  it  is  immaterial  that  the  furnishing  of 
the  articles  may  have  extended  over  a  long  period,  or  that  sev- 
eral months  may  have  elapsed  between  two  items  of  the  ac- 
count.2  "  Where  it  is  specially  agreed  or  impliedly  understood 
between  the  parties  that  the  account  is  to  be  kept  open  and 
continued  as  one  and  the  same  continuous  transaction  and  course 
of  dealing,  the  account  will  be  considered  as  one  continuous  ac- 
count and' one  demand."  ^ 

1437.  Where  there  is  no  immediate  dependence  of  the 
parts  of  an  account,  it  is  true  that  a  presumption  may  arise, 
from  the  lapse  of  a  very  long  time  between  the  dates  of  items, 

1  German  Luth.  Church  v.  Heise,  materials  were  delivered  under  a  con- 
44  Md.  453,  per  Alvey,  J.  tinuous    contract,   the   court   had   no 

2  Fulton  Iron  Works  v.  North  Centre  right  to  exclude  certain  items  on  the 
Creek  M.  &  S.  Co.  80  Mo.  265;  Allen  ground  that  they  were  delivered  at 
V.  Frumet  M.  &  S.  Co.  73  Mo.  688;  long  intervals.  Such  deliveries  were 
Coal  Co.  li.  Steamboat  Colona,  36  Mo.  matters  for  the  consideration  of  the 
446 ;  Stine  v.  Austin,  9  Mo.  554 ;  Car-  jury  in  determining  whether  the  ma- 
son I'.  Steamboat  Daniel  Hillman,  16  terials  were  furnished  under  a  contin- 
Mo.  256  ;  Squires  v.  Fithian,  27  Mo.  uous  contract  or  under  separate  con- 
134;  Ballou  v.  Blaak,  17  Neb.  389,  23  tracts  with  the  builder." 

N.  W.  Rep.  3  ;  Miller  v.  BarroU,  14  '  Boylan    v,    Steamboat     Victory, 

Md.  173  ;  Ortwine  v.  Caskey,  43  Md.  40  Mo.  244,  per  Holmes,  J.;  Hazard 

134;  Treusch  v.  Shryock,  51  Md.  162.  Powder  Co.  v.  Loomis,  2  Dis.  (Ohio) 

The  court  in  this  case  say  :   "  If  the  544. 
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that  they  are  based  upon  independent  contracts.  But  this  is  a 
mere  presumption,  which  would,  of  course,  give  way  to  evidence 
that  all  the  items  were  under  one  continuous  contract.^  In  a 
case  where  there  had  been  a  cessation  of  a  year  and  more  after 
part  of  the  work  was  done  before  it  was  resumed,  it  was  held 
that  the  effect  of  the  cessation  was  not  a  question  of  law,  but 
that  it  should  be  submitted  to  the  jury  to  decide  as  a  matter  of 
fact  whether  the  work  last  done  was  done  under  the  original 
agreement  with  the  consent  of  the  owner,  or  under  a  distinct 
contract.^ 

1438.  The  owner's  or  contractor's  abandonment  of  the 
work  upon  a  building  is  to  be  deemed  a  completion  of  it 
for  the  purpose  of  the  filing  of  mechanics'  liens  by  sub-con- 
tractors, material-men,  and  laborers.^  "  It  would  be  inequitable 
and  unreasonable,  and  contrary  to  the  spirit  of  the  law,  to  hold 
that  parties  are  absolutely  barred  of  all  rights  to  the  lien  law 
where  the  work  is  prematurely  stopped  or  abandoned  without 
fault  of  such  parties.  Such  a  construction  would  place  material- 
men and  laborers  at  the  mercy  of  the  dishonesty,  fickleness,  or 
misfortunes  of  the  owner  or  contractor."  The  abandonment 
should  be  stated  in  the  claim  of  lien,  and  should  be  alleged  and 
proved  in  the  suit  to  enforce  the  lien.* 

1439.  The  suspension  of  the  work  for  a  short  period,  and 
its  subsequent  resumption  without  change  of  its  original  design 
and  character,  do  not  constitute  a  new  commencement  of  the 
work,  or  affect  a  lien  which  attached  when  the  building  was 
originally  commenced.^  The  work  may  be  interrupted  on  ac- 
count of  the  season  of  the  year,  and  the  interruption  may  con- 

1  Page  f.  Bettes,  17  Mo.  App.  366;  "  Holden  v.  Winslow,   18  Pa.  St. 

Jones    V.    Swan,  21   Iowa,  181   (the  160.     And  see   Fordham's    App.    78 

items  in  the  account  in  this  case  ex-  Pa.  St.  120. 

tended  over  a  period  of  two  and  a  "  Catlin  v.  Douglass,  33  Fed.  Rep. 

half  years);  Lamb  v.  Hanneman,  40  569  ;  Davis  v.  BuUard,  32  Kans.  234, 

Iowa,  41 ;   Allen  v.  Frumet  M.  &  S.  4  Pac.  Rep.  75. 

Co.  73  Mo.  688  ;   Choteau  v.  Thomp-  ^  Harmon  v.  Ashmead,  68  Cal.  321, 

son,  2  Ohio  St.  114;   Miller  v.  Bar-  322,  9  Pac.  Rep.   183;   Germania  B. 

roll,  14  Md.  173.    And  see  German  &  L.  Asso.  u.  Wagner,  61  Cal.  349. 

Luth.   Church  v.  Heise,  44  Md.  453 ;  ^  Gordon  v.   Torrey,  15  N.  J.  Eq. 

Greenway    v.   Turner,  4    Md.    296  ;  112;   Hern  v.  Hopkins,   13   S.  &  R. 

Smaltz  V.  Hagy,  4  Phila.  (Pa.)  99.  (Pa.)  269  ;  American  P.  Ins.  Co.  v. 
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tinue  for  months  without  affecting  the  right  of  one  who  resumes 
work  to  claim  a  lien  from  the  original  commencement  of  the 
building.* 

1440.  Where  a  contract  has  been  abandoned  by  the  par- 
ties after  some  work  has  been  done  under  it,  and  a  new, 
independent  contract  has  been  made  in  its  place,  no  lien  for 
work  under  the  former  contract  can  be  sustained  after  the  lapse 
of  the  time  within  which  a  lien  could  be  enforced  under  the  for- 
mer contract  standing  by  itself.  If  the  provisions  of  the  second 
contract  are  only  additional  to  those  of  the  first,  they  may  be 
treated  as  one.  But  if  they  are  of  different  date,  and  are  incon- 
sistent and  irreconcilable,  though  upon  the  same  subject-matter, 
the  latter  contract  is  not  supplementary,  but  is  a  new  and  in- 
dependent contract;  and  a  lien  acquired  under  such  contract 
cannot  refer  back  to  the  former  contract.^ 

After  the  suspension  of  the  work,  a  claimant  wh.o  is  not  him- 
self in  fault  for  the  suspension  may  file  his  claim  of  lien,  without 
waiting  for  the  completion  of  the  work ;  ^  and  he  may  enforce  it 
for  the  value  of  his  labor  perfoij^jied  or  materials  furnished  up 
to  the  time  of  the  suspension  or  abandonment  of  the  work.  If 
a  sub-contractor  is  prevented  from  performing  the  whole  of  his 
contract  by  reason  of  the  failure  of  the  contractor,  the  sub-con- 
tractor may  enforce  his  lien  if  the  owner  was  then  indebted  to 
the  contractor.* 

1441.  Contract  for  additional  work.  —  Where  a  mechanic 
furnishes  labor  and  materials  under  different  contracts  which 
relate  to  similar  kinds  of  work,  and  are  in  fact  additional  to  the 
original  contract,  and  are  made  before  the  work  under  that  con- 
tract is  completed,  the  services  are  regarded  as  continuous,  and 
a  statement  may  be  filed  within  the  time  limited  after  the  entire 
work  is  done,  though  the  work  under  some  of  the  contracts  has 
ceased  more  than  that  time  before  the  filing  of  the  statement.^ 
Thus,  if  a  mechanic,  while  erecting  a  building  under  a  written 
contract,  orally  agree  with  the  owner  to  build  an  additional 

1  Manhattan  L.  Ins.  Co.  v.  Pauli-  336  ;  Dennistoun  v.  McAllister,  4  E. 
son,  28  N.  J.  Eq.  304.  D.  Smith  (N.  Y.),  729. 

2  Cocheco  Bank  v.  Beny,  52  Me.  ^  Miller  v.  Batchelder,    117   Mass. 
293.  179;  Capron  v.  Strout,   11  Nev.  304; 

3  Knight  V.  Norris,  13  Minn.  473.        Skyrme  v.  Occidental  M.  &  M.  Co.  8 
^  Henderson    v.   Sturgis,    1    Daly,    Nev.  219,  220. 
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room,  and  does  build  it,  he  is  entitled  to  a  lien  on  the  whole 
building  for  the  work  done  under  the  oral  agreement."- 

Extra  work  done,  and  extra  material  furnished,  by  a  contrac- 
tor during  the  performance  of  his  agreement,  may  be  included 
in,  and  made  a  part  of,  his  claim,  if  this  be  filed  within  the  time 
allowed  by  statute.^  Such  work  and  materials,  though  outside 
the  contract,  are  so  closely  connected  with  it  that,  in  filing  the 
claim,  they  may  be  included  with  the  work  done  and  materials 
furnished  under  the  contract.^  A  pon  tract  for  extra  work,  or  for 
the  extension  of  time,  under  a  building  contract,  need  not  be  in 
writing.* 

1442.  Date  of  last  material  supplied  but  not  used.  —  A 
person  who  furnishes  lumber  at  a  certain  price  per  thousand  feet, 
at  different  times,  under  an  entire  contract,  for  use  in  erecting  a 
building,  loses  his  lien  if  he  neglects  to  file  his  statement  of  the 
amount  due  him  within  thirty  days  after  the  last  item  is  fur- 
nished which  is  actually  used  in  the  erection  of  the  building, 
although  it  is  filed  within  thirty  days  after  the  petitioner  shipped 
the  last  carload  of  lumber,  no  part  of  which,  however,  was  used 
in  the  building,  and  the  petitioner  had  no  knowledge  of  the  fail- 
ure to  use  the  last  carload  to  complete  the  building  for  which  it 
was  furnished.^ 

To  preserve  a  lien,  a  claim  or  statement  must  be  filed  within 
the  time  limited  by  statute,  which  is  generally  thirty  or  sixty 
days  after  the  date  of  the  last  item  furnished  which  is  actually 
used  in  the  construction  or  repair  of  the  building.  Articles  fur- 
nished which  are  not  so  used,  and  are  not  furnished  at  the  build- 
ing, or  on  the  land  on  which  the  building  is  situated,  are  not 
within  the  meaning  of  the  statute,  and  do  not  enlarge  the  time 
within  which  the  statement  may  be  filed.^ 

1443.  The  lien  relates  back  to  the  beginning  of  the  work. 
When  the  claim  or  notice  of  lien  is  filed  within  the  time  limited 
from  the  furnishing  the  last  item,  the  lien  extends  back  to  the 
beginning  of  the  furnishing  of  labor  or  materials  under  the  same 

1  Sontag  V.  Doerge,  14  Mo.  App.  (Mass.),  152 ;  Barilari  v.  Ferrea,  59 
577.  Cal.  1. 

2  Eusli  V.  Able,  90  Pa.  St.  153.  «  Kennebec  Framing  Co.  v.  Picker- 
"  Sontag  i:  Doerge,  supra.                    ing,  142  Mass.  80. 

«  Mulray    v.    Barrow,    11     Allen        «  Gale  v.  Blaikie,  129  Mass.  206. 
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contract,  though  this  be  to  the  beginning  of  the  work  upon  the 
building.  There  is  no  requirement  that  notice  shall  be  given 
within  the  stipulated  time  after  each  item  of  the  work  is  per- 
formed, or  each  item  of  the  materials  furnished,  but  within  that 
time  after  all  shall  have  been  done  or  furnished.  The  contract 
under  which  all  the  items  are  furnished  is  treated  as  entire. 
Where  there  is  a  continuous,  open,  current  account,  the  cause  of 
action  under  a  statute  of  limitations  is  deemed  to  have  accrued 
as  to  all  on  the  date  of  the  last  item.  And  so  with  a  mechanic's 
lien  :  while  the  lien  attaches  from  the  commencement  of  the 
work,  the  limitation  for  notice  commences  on  the  date  when  all 
the  work  is  performed,  or  all  the  material  has  been  furnished.^ 

1444.  Work  done  after  substantial  completion.  —  Under 
statutes  which  provide  for  the  filing  of  a  statement  or  certificate 
of  lien  within  a  certain  time  after  the  completion  of  the  work,  it 
is  material  to  determine  whether  work  done  after  the  substantial 
completion  of  the  work  was  an  essential  part  of  the  work  con- 
tracted to  be  performed,  or  was  done  for  the  mere  purpose  of 
preserving  a  lien,  and  whether  there  was  any  unreasonable  or 
unnecessary  delay,  after  the  substantial  completion  of  the  con- 
tract, in  fully  completing  the  work  to  be  done.^  A  builder  sub- 
stantially completed  a  house  on  the  sixth  day  of  August,  and 
the  owner  went  into  and  occupied  it  later  in  that  month.  Some 
time  in  the  following  month  of  September  the  builder  furnished 
and  hung  the  blinds ;  and  on  the  twenty-second  of  November,  at 
the  request  of  the  owner,  he  furnished  materials  and  performed 
work,  such  as  making  a  frame  for  an  inside  cellar  door,  putting 
glass  into  the  cellar  windows,  and  putting  up  clothes  -  hooks, 
brackets,  and  a  shelf.  This  work  was  found  to  be  necessary  to 
the  comfortable  use  of  the  house  ;  and  flo  rights  of  third  persons 
having  intervened,  it  was  held  that  the  final  work  was  to  be 
regarded  as  sufiicient  to  preserve  the  lien.^ 

It  is  generally  a  sufficient  reason  for  delay  in  the  final  com- 
pletion of  the  work  as  against  the  owner,  that  the  delay  has 
occurred  at  his  special  instance  or  request.* 

If  the  owner  or  his  agent  or  architect  refuses  to  accept  some 

1  Jones  V.   Swan,    21   Iowa,    181;     Sanford  w.  Frost,  41  Conn.  617;  Cole 
Iowa  Mortgage  Co.  v.  Shanquest,  70     v.  Uhl,  46  Conn.  296. 
Iowa,  124.  8  Nichols  v.  Culver,  51  Conn.  177. 

'  Flint  ».  Kaymond,  41  Conn.  510;        *  Cole  v.  Uhl,  supra. 
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part  of  the  work,  such  as  the  stone  steps  to  a  house,  and  the 
contractor,  after  an  interval  of  some  months  after  the  substan- 
tial completion  of  the  house,  replaces  the  steps  with  others,  this 
item  is  sufficiently  connected  with  the  other  items  of  his  account, 
and  may  constitute  the  last  item  of  his  account  from  which  to 
date  the  filing  of  his  statement  or  account.^ 

1445.  Where  additional  work  is  done  at  the  request  of 
the  owner  to  make  the  previous  work  satisfactory,  such  addi- 
tional work  is  a  continuation  of  the  previous  work,  and  the  lien 
may  be  filed  within  the  time  limited  from  the  completion  of 
such  additional  work.^  The  lien  for  the  extra  work  in  such  case 
takes  precedence  of  a  mortgage  executed  before  the  extra  work 
was  commenced.^ 

Even  when  further  work  is  done  after  the  contract  has  been 
substantially  performed  and  a  bill  rendered,  but  the  proper  per- 
formance of  the  contract  calls  for  such  further  work,  the  time  of 
performing  such  further  work  may  be  taken  as  the  date  from 
which  to  compute  the  time  allowed  for  filing  a  statement  of  lien  ; 
provided  such  work  is  honestly  done  in  fulfilment  of  the  con- 
tract, and  not  for  the  purpose  of  fixing  a  later  date  from  which 
to  compute  the  last  work  done.* 

Where,  after  the  substantial  completion  of  a  building,  the 
builder  does  additional  work  at  his  own  instance,  apparently  for 
the  mere  purpose  of  saving  his  lien,  such  additional  work  will 
not  have  the  eilect  intended.  Neither  would  such  additional 
work  be  allowed  to  affect  the  rights  of  third  persons  who  in  good 
faith  had  in  the  mean  time  acquired  an  interest  in  the  property 
for  a  valuable  consideration. * 

1446.  Mere  alterations  and  repairs  made  after  the  sub- 
stantial completion  of  a  building  do  not  relate  back  to  the 
previous  construction,  so  as  to  give  a  lien  therefor  priority  of  a 
mortgage  made  just  before  the  alterations  and  repairs  were  com- 
menced. Thus  an  iron  furnace  on  a  new  plan  was  built,  its  air 
and  water  pipes  were  laid,  but  the  connections  were  not  made. 
The  furnace  was  put  into  operation,  was  worked  for  a  time  and 

1  Bruce  v.  Berg,  8  Mo.  App.  204.  *  Hubbard    v.     Brown,     8     Allen 

2  Mclntyre    v.    Trautner,  63    Cal.     (Mass.),  590. 

429.  ^  Nichols  V.  Culver,  51  Conn.  177, 

'  Soule  V.  Dawes,  14  Cal.  247.  per  Loomis,  J. 
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then  blown  out,  on  account  of  a  defect  in  its  plan  and  construc- 
tion. Money  was  then  raised  on  a  mortgage  by  which  all  the 
mechanics'  claims  then  due  except  one  were  paid.  Other  work 
was  done,  altering  the  construction,  building  new  kilns,  and  the 
like.  It  was  held  that,  under  the  circumstances  of  the  case,  the 
building  was  finished  at  the  date  of  the  mortgage,  and  the  liens 
for  work  after  that  time  were  postponed  to  the  mortgage.^ 

1447.  Though  possession  of  the  building  has  been  de- 
livered to  the  owner,  if  defects  and  omissions  are  discovered 
"which  the  architect  supervising  the  work  requires  the  builder  to 
supply  in  order  to  complete  his  contract,  and  this  is  done  by 
sub-contractors  under  their  contracts,  it  cannot  be  said  that  their 
contracts  were  completed  until  such  work  was  done  ;  and  notice 
of  liens  may  be  given  by  such  sub-contractors  with  reference  to 
the  time  of  completion  of  the  building  after  such  defects  and 
omissions  were  supplied.^ 

In  California  it  is  provided  by  statute  that  any  trivial  imper- 
fection in  the  work,  or  in  the  construction  of  any  building,  im- 
provement, or  structure,  or  of  the  alteration,  addition  to,  or  re- 
pair thereof,  shall  not  be  deemed  such  a  lack  of  completion  as 
to  prevent  the  filing  of  any  lien  ;  and  in  case  of  contracts,  the 
occupation  or  use  of  the  building,  improvement,  or  structure  by 
the  owner  or  his  representative,  or  the  acceptance  by  said  owner 
or  his  agent  of  said  building,  improvement,  or  structure,  shall  be 
deemed  conclusive  evidence  of  completion ;  and  cessation  from 
labor  for  thirty  days  upon  any  unfinished  contract,  or  upon  any 
unfinished  building,  improvement,  or  structure,  or  the  alteration, 
addition  to,  or  repair  thereof,  shall  be  deemed  equivalent  to  a 
completion  thereof  for  all  the  purposes  of  this  chapter.^ 

1448.  Materials  delivered  at  a  house,  or  work  done  upon 
it  after  its  completion,  for  the  purpose  of  preserving  the  right  of 
lien  upon  it,  will  not  have  that  effect.*  Such  was  the  case  where 
the  owner  of  a  house  sold  it  before  its  completion,  and  then, 
several  days  after  its  completion,  by  arrangement  between  the 
vendor  and  one  who  had  furnished  materials  for  the  construction 
of  several  houses,  of  which  the  house  sold  was  one,  the  material- 

1  Thoma's  Estate,  76  Pa.  St.  30.  »  Stat.  1887,  ch.  137, 

2  St.   Louis  Nat.   Stock    Yards   v.        *  Duffy  v.  Baker,   17  Abb.  N.   C. 
O'Reilly,  85  111.  546.  (N.  Y.)  357. 
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man  delivered  at  the  house  a  small  additional  lot  of  lumber, 
which  was  not  used  upon  the  house,  and  was  furnished  without 
the  knowledge  of  the  purchaser,  merely  to  preserve  the  material- 
man's lien.^ 

Repairs  made  in  good  faith  to  fulfil  the  contractor's  warranty 
are  a  part  of  the  original  contract,  and  the  lien  may  be  filed 
within  the  time  limited  after  such  repairs.  A  person  having  a 
contract  to  purchase  land,  and  to  build  a  house  upon  it  within 
a  limited  time,  contracted  with  a  mason  to  build  a  cellar  wall, 
which  was  warranted  to  stand.  The  wall  was  completed  in 
November.  During  the  winter  it  was  injured  by  the  frost,  and 
the  mason  repaired  it  on  the  seventeenth  day  of  April.  The 
time  within  which  the  purchaser  could  complete  the  building 
and  demand  a  conveyance  expired  on  the  first  day  of  April.  The 
owner  had  so  far  consented  to  the  work  under  the  contract  for 
the  wall  that  a  lien  could  be  maintained  against  the  property  if 
the  statement  was  filed  in  due  season.  The  statement  was  in 
fact  filed  more  than  thirty  days  after  the  completion  of  the  wall, 
but  within  thirty  days  after  making  the  repairs  upon  it.  It  was 
held  that  if  the  repairs  were  made  without  the  authority  of  the 
owner,  the  petitioner  could  not  enforce  a  lien ;  but  that  if  they 
were  made  in  good  faith  to  fulfil  the  warranty,  at  the  request  of 
the  owner  with  knowledge  of  the  terms  of  the  contract,  the  state- 
ment was  filed  in  season  and  a  lien  could  be  enforced.^ 

Occasional  repairs  or  additions  made  to  a  building  several 
months  after  its  substantial  completion,  do  not  serve  to  render 
the  whole  work  one  continued  performance,  for  which  a  single  lien 
can  be  claimed  within  the  time  limited  Siitef  the  last  repairs.^ 

1449.  Whether  a  claim  of  lien  has  been  filed  within  the 
time  limited  by  statute  is  a  question  of  fact  for  the  jury.*  It  is 
also  a  question  of  fact  for  the  jury  whether  work  was  done 
colorably,  for  the  purpose  of  reviving  the  lien.^  Whether  ad- 
ditional work  done  by  order  of  the  owner  was  done  under  a 
new  contract,  or  under  the  original  contract,  is  a  question  for  the 
jury.^     The  burden  of  proving  that  any  part  of  the  work  was 

1  Heath  v.  Tyler,  44  Md.  312.  *  Turner  u.  Wentworth,  119  Mass. 

"  Worthen  K.  Cleaveland,  129  Mass.  459;  Gallaud  v.  Schroeder  (Pa.),  12 

570.  Atl.  Kep.  866: 

'  Davia  r.  Alvord,  94  U.  S.  545;  ^  Turner  u.  Wentworth,  s«pm. 

Schulenburg  v.  Vrooman,  7  Mo.  App.  ^  Cole  v.  Barron,  8  Mo.  App.  509; 

133;  Scott  V.  Cook,  8  lb.  193.  Diller  v.  Burger,  68  Pa.  St.  432. 
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performed  or  any  part  of  the  materials  was  furnished  within 
the  time  limited  preceding  the  filing  of  the  lien  is  upon  the 
claimant.! 

Parol  evidence  is  admissible  to  show  that  the  statement  of  the 
lien  was  filed  within  the  time  limited.^ 

A  statement  of  lien  required  to  be  filed  in  the  office  of  the 
town  clerk  within  a  specified  time  may  be  received  by  the  clerk 
at  his  house ;  and  if  he  there  minutes  upon  the  paper  the  time 
of  his  receiving  it,  the  filing  of  the  lien  cannot  be  impeached 
although  the  paper  is  not  actually  taken  to  his  office  and  re- 
corded until  after  the  time  limited  has  expired.^ 

1450.  In  computing  the  time  within  which  the  lien  should 
be  filed  either  the  day  on  which  the  last  work  was  done  or  mate- 
rials furnished,  or  the  day  on  which  the  claim  is  filed,  should  be 
excluded.*  The  result  is  the  same  whether  the  one  or  the  other 
be  excluded.  Thus,  if  the  last  work  was  done  on  the  first  day 
of  January,  and  the  claim  must  be  filed  within  six  months,  or  at 
or  before  the  expiration  of  six  months,  the  last  day  for  filing  it 
is  the  first  day  of  July  following.' 

VI.    Verification  of  the  Claim  or  Demand  of  Lien. 

1451.  In  general.  —  The  verification  of  the  demand  contem- 
plated by  statute  is  an  oath  or  affirmation  taken  and  administered 
by  and  before  an  officer  having  authority  by  law  to  administer 
and  certify  oaths  and  affirmations.  A  verification  of  a  demand 
before  a  notary  public  in  another  state  is  not  a  compliance  with 
the  statute,  and  does  not  confer  the  lien  provided  for  by  the  stat- 
ute.^ Unless  conferred  by  statute,  a  notary  public  has  no  au- 
thority to  administer  oaths  or  affirmations  required  by  special 
statutory  enactments,  and  not  in  the  transaction  of  commercial 
affairs.  Until  the  contrary  is  shown,  the  presumption  is  that, 
in  another  state,  a  notary  public  has  no  other  authority  than  that 
which  is  derived  from  the  commercial  law. 

The  act  of  the  magistrate  in  administering  the  oath  is  sub- 
stantially ministerial,  and  not  judicial.     The  oath  may  therefore 

1  Ortwine  v.  Caskey,  43  Md.  134.        44   Md.  453;  In  re  Martin,  4  Fed. 

2  Goulding  v.  Smith,  114  Mass.  Rep.  208.  See,  also,  Stewart  v.  Go- 
487.  gorza,  3  Hughes,  459;  Canal  Co.  v. 

8  Wood  V.  Simons,  110  Mass.  116.       Gordon,  6  Wall.  561. 

*  German   Luth.  Church  v,  Heise,         '  Chandler  v.  Hanna,  73  Ala.  399. 
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be  administered  by  an  attorney  of  the  petitioner,  the  attorney 
being  a  justice  of  the  peace.-' 

1452.  As  to  the  form  of  the  verification,  if  the  statute  does 
not  prescribe  it,  or  the  general  purport  of  the  affidavit,  the  bet- 
ter practice  is  to  annex  a  declaration  under  oath  to  the  effect 
that  the  facts  stated  are  true ;  but  it  is  held,  that  a  claim  signed 
by  the  claimant  with  the  informal  certificate,  "  Sworn  to,"  an- 
nexed, is  sufficient.^ 

If  the  form  and  contents  of  the  affidavit  of  claim  be  pre- 
scribed by  statute,  this  form,  though  it  may  be  varied  to  suit  the 
circumstances  of  the  case,  must  be  followed  in  all  matters  of  sub- 
stance.* 

If  the  affidavit  immediately  follows  the  statement,  and  the 
affidavit  is  signed  though  the  statement  is  not,  the  omission  of 
the  signature  is  unimportant.* 

1453.  The  aflBidavit  may  be  made  by  an  agent  in  behalf  of 
the  claimant.®  One  member  of  a  partnership  may  make  the  affi- 
davit in  behalf  of  the  partnership.^ 

An  affidavit  can  be  amended  only  by  attaching  a  sufficient 
affidavit  to  the  statement  within  the  time  allowed  for  filing  it.'^ 

1454.  Verification  to  best  of  one's  knowledge  or  belief.  — 
Under  a  statute  which  requires  that  the  verification  shall  be  true 
to  the  knowledge  of  the  person  making  the  same,  a  verification 
that  "the  same  is  true  to  the  best  of  his  knowledge"  is  insuffi- 
cient to  confer  a  lien.^  But  such  a  verification  is  sufficient  under 
a  statute  which  provides  for  a  verification  by  oath  that  the  same 
is  true.*     There  are  cases,  however,  which  hold  that  an  affidavit 

1  McDonald  v.  Willis  (Mass.),  9  15  Neb.  32,  16  N.  W.  Kep.  474;  Wil- 
N.  East..Eep.  835.  liams  v.  Webb,   2  Dis.  (Ohio),  430  ; 

2  Gray  t).  Vorhis,  8  Hun  (N.  Y.),  Delahay  v.  Goldie,  17  Kans.  263. 
612;  Kfizartee  v.  Marks  (Oreg.),  16  ^  Deatherage  v.  Wooods,  supra. 
Pac.  Rep..407  ;  Laswell  v.  Church,  46  '  Dorman  v.  Crozier,  14  Kans.  224. 
Mo.  279;  JSeatherage  v.  Woods,  37  »  Keogh  v.  Main,  18  J.  &  S.  (N. 
Kans.  5S.  Y.)  183  ;  Fogarty   v.  Wick,   8   Daly 

3  Keller  r.  Houlihan,  32  Minn.  (N.  Y.),  166;  Conklin  r.  Wood,  3  E. 
486.  D.    Smith   (N.   Y.),    662  ;   Childs  i;. 

*  Deatherage  v.  Woods,  supra.  Bostwick,  65  How.  (N.  Y.)  Pr.  146; 

'  Lamb  v^  Hanneman,  40  Iowa,  41.  S.  C.  12  Daly,  15;  Dorman  v.  Crozier, 

See,  also,  as  to   sufficiency  of  form,  supra. 

Great  Western  Manuf.  Co.  v.  Hunter,  °  Gray  v.  Vorhis,  supra;  Arata  v. 
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should  be  positive,  though  the  statute  merely  provides  that  the 
statement  shall  be  sworn  to,  or  verified  by  affidavit ;  and  accord- 
ingly under  such  a  statute  an  affidavit  made  by  an  agent  stating 
that  "  the  facts  as  above  set  forth  are  true  and  correct  according 
to  the  best  of  his  knowledge  and  belief,"  without  showing  that 
he  had  any  knowledge  on  the  subject,  was  held  insufficient.^ 

VII.   Amendment  of  the   Claim  or  Demand  of  Lien, 

1455.  The  notice  or  olaini  cannot  be  amended  after  it  is 
filed.2  The  claim  is  not  in  the  nature  of  an  instrument  in  writ- 
ing which  a  court  of  equity  may  reform  in  appropriate  cases. 
It  is  rather  a  prerequisite  to  the  maintenance  of  a  proceeding 
which  gives  a  plaintiff  an  extraordinary  remedy,  and  to  secure 
the  benefit  of  this  he  must  comply  with  the  terms  on  which  the 
statute  affords  this  remedy;^  If  the  statement  shows  upon  its 
face  that  it  was  filed  too  late,  even  though  the  fact  may  have 
been  otherwise,  it  is  ineffectual.*  Certainlj',  as  against  third  per- 
sons, no  material  alterations  or  amendments  can  be  allowed  in 
the  notice  or  claim  upon  the  filing  of  a  complaint.^ 

A  claimant  cannot,  after  the  expiration  of  the  time  allowed 
for  filing  his  lien,  alter  or  amend  his  claim  for  the  purpose  of 
preserving  it  by  changing  the  locality  of  the  building.^ 

A  mechanic's  lien  after  the  filing  of  the  claim  is  a  lien  of  rec- 
ord within  the  meaning  of  a  statute  relating  to  the  distribution 
of  a  balance  of  funds  arising  from  a  sheriff's  sale.' 

1456.  Under  a  statute  which  provides  for  the  amendment 
of  a  lien  claim  in  matters  of  substance  as  well  as  in  matters 
of  form,  there  'can  be  no  amendment  which  will  restore  a  lien 
which  has  been  discharged  by  failure  to  give  notice,  by  indorsing 
the  time  of  issuing  the  summons  in  the  suit  to  enforce  the  lien 
on  the  lien  claim,  as  required  by  the  statute.  The  defect  in 
such  case  is  not  in  the  claim,  but  in  the  failure  to  give  notice  as 
required.^ 

Tellurium   Gold  &  S.  M.  Co.  65  Cal.  *  Olson   v.  Heath  Lumber  Manul. 

340.  Co.  (Minn.)  33  N.  W.  Rep.  791. 

1  Dorman  v.  Crozier,  14  Kans.  224.  «  Wade  v.  Keitz,  18  Ind.  307. 

2  Hallaghan  v.  Herbert,   2.   Daly,  «  Gault  v.  Wittman,  34  Md.  35. 
253;  Conklin  w.  Wood,  3  E.  D.  Smith,  '  Watt  v.  Vezin,   15   Phila.   (Pa.) 
662.  180;  S.  C.  lb.  212. 

s  Goss  V.  Strelitz,  54  Cal.  640;  «  Wheeler  v.  Almond,  46  N.  J.  L. 
Lindley  v.  Cross,  31  Ind.  106.  161 ;  James  v.  Van  Horn,  39  lb.  353; 

Hall  V.  Spaulding,  40  lb.  166. 
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CHAPTEK  XXXVI. 

MECHAIJICS'  LIENS  :    PEIOEITY  AS  BEGABDS  MORTGAGES   AND 
OTHER  INCUMBRANCES  AND  LIENS. 


I.  As  regards  mortgages,  1457-1486. 
IL  As  regards  vendors'  liens,  1487. 


in.  As    regards    other    incumbrances, 

1488-1491. 
IV.  As  between  different  lienors,  1492. 


I.  A»  regards  Mortgages. 

1457.  As  a  general  statement  of  common  law,  a  building 
erected  by  the  owner  of  land  becomes  a  part  of  the  realty  as 
soon  as  it  is  annexed  to  the  land.  It  also  becomes  subject  to  an 
existing  recorded  mortgage  of  the  land.^  The  mortgagee,  in  a 
suit  to  foreclose  his  mortgage,  cannot  be  compelled  to  sell  the 
building  separate  from  the  land,  and  to  allow  the  proceeds  of  the 
building  to  be  applied  in  satisfaction  of  a  mechanic's  lien,  before 
obtaining  satisfaction  of  the  mortgage  debt. 

Moreover,  the  materials  furnished  by  a  material-man,  upon  his 
filing  his  claim  of  lien,  become  subject  not  only  to  his  own  lien, 
but  also  subject  to  the  liens  of  other  material-men  and  mechanics 
in  whose  favor  liens  attach  to  the  premises ;  for  the  materials 
become  a  part  of  the  entire  structure  as  soon  as  they  are  an- 
nexed to  it.^ 


1458.  A  mortgage  for  the  purchase-money  of  land,  made 
simultaneously  with  the  conveyance,  takes  precedence  of  any 
lien  to  which  the  purchaser  may  subject  the  land.^     The  mort- 


^  Galveston  Railroad  v.  Cowdrey, 
11  Wall.  459;  Moran  v.  Schnugg,  7 
Ben.  399;  Homans  v.  Coombs,  3 
Cranch  C.  C.  365;  Inverarity  ».  Sto- 
well,  10  Oreg.  261;  Equitable  Life  Ins. 
Co.  V.  Slye,  45  Iowa,  615 ;  Getchell 
».  Allen,  34  Iowa,  559  ;  Ferguson  v. 
Miller,  6  Cal.  402.  Otherwise  by 
statute  in  Iowa,  §  1201. 


»  Mackintosh  v.  Thurston,  25  N.  J. 
Eq.  242  ;  Ettridge  v.  Bassett,  136 
Mass.  314;  Middletown  Savings  Bank 
V.  Fellowes,  42  Conn.  36,  49 ;  Thorpe 
V.  Durbon,  45  Iowa,  192;  Oliver  v. 
Davy,  34  Minn.  292 ;  Gillespie  v. 
Bradford,  7  Terg.  (Tenn.)  168 ;  Guy 
V.  Carriere,  5  Cal.  511;  Stoner  v. 
Neff,  50  Pa.  St.  258.     See,  however. 


^  Equitable  Life  Ins.  Co.  v.  Slye,     Rosenthal  v.  Maryland  Brick  Co.  61 
supra.  Md.  590. 
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gage  may  secure  future  advances  as  well  as  purchase-money.  If, 
moreover,  the  parties  at  the  same  time  agree  that  the  purchaser 
shall  erect  a  building  upon  the  land  within  a  specified  time,i  it 
cannot  be  inferred  from  such  an  agreement  that  the  mortgagee 
assented  that  any  lien  for  labor  done  or  material  furnished  for 
such  building  should  take  precedence  of  the  mortgage.  Where 
the  title  to  land  is  not  in  the  person  who  causes  the  building  to 
be  erected,  and  he  has  no  legal  consent  from  the  owner,  me- 
chanics' liens  thereon  must  be  postponed  to  a  purchase-money 
mortgage  given  afterwards  by  the  purchaser  when  he  has  ac- 
quired title,  although  the  building  be  then  almost  finished.^ 

But  if  the  mortgage  for  purchase-money  be  not  simultaneous 
with  the  conveyance,  but  subsequent,  and  before  it  is  executed 
and  recorded  the  purchaser  enters  into  a  contract  for  the  erection 


^  Advances  are  invalid  as  to  sub- 
contractors in:  — 

California  :  §  1190. 

District  of  Col\unbia :  §  1195. 

New  York  :  §  1218. 

Ohio  :  §  1220. 

In  Pennsylvania,  all  mechanics' 
liens  for  work  done  or  materials  fur- 
nished for  or  about  the  erection  or 
construction  of  any  building,  shall 
have  priority  of  lien  upon  such  build- 
ing, and  the  curtilage  thereto  belong- 
ing, over  any  and  all  mortgages  there- 
on recorded  before  the  commence- 
ment of  such  building,  and  granted 
by  the  owner  or  owners  to  secure  an 
advance  or  advances  of  money  know- 
ingly furnished  by  the  mortgagee  or 
mortgagees  for  the  erection  of  such 
building,  and  shall  be  paid  out  of  the 
proceeds  of  any  sale  of  said  property 
before  such  advance -money  mort- 
gage, except  as  to  an  amount  equal  to 
the  value  of  such  curtilage  or  lot  of 
ground  immediately  prior  to  the  com- 
mencement of  said  building  ;  so  that 
the  amount  equal  to  the  value  hereby 
excepted  shall  be  first  appropriated  to 
prior  liens  and  incumbrances,  includ- 
ing such  advance-money  mortgages,  be- 
fore any  part  thereof  shall  be  applied 
to  the  payment  of  such  mechanics' 
liens;  but  the  proceeds  of  sale  above 


the  value  shall  be  applied  to  the  pay- 
ment of  the  mechanics'  liens,  in  pref- 
erence to  such  advance-money  mort- 
gages :  provided,  however,  that  this 
act  shall  not  aSect  liens  and  incum- 
brances existing  at  this  date,  nor  post- 
pone other  liens  than  those  of  the 
advance-money  mortgages  herein  de- 
scribed. 2  Brightly's  Purdon's  Dig. 
p.  1171,  §70. 

In  Neiv  Jersey  it  is  provided  that 
a  lien  for  labor  performed  or  materials 
furnished  shall  have  priority  to  any 
mortgages  to  secure  either  in  whole  or 
in  part  any  advances  in  money  to  be 
used  in  and  about  the  construction  of 
such  buildings,  except  only  of  so  much 
of  the  amount  of  said  mortgage  as 
shall  be  for  the  purchase  -  money  of 
the  land  whereon  said  buildings  are 
erected.  But  a  mortgage  to  secure  a 
lona  fide  loan  of  money  not  an  ad- 
vance is  not  affected  by  this  provi- 
sion. Laws  1879,  ch.  52.  Otherwise 
before  the  statute.  Piatt  v.  Griffith, 
27  N.  J.  Eq.  207. 

2  Gibbs  U.Grant,  29  N.  J.  Eq.  419; 
Lamb  v.  Gannon,  38  N.  J.  862;  Na- 
tional Bank  of  Metropolis  v.  Sprague, 
20  N.  J.-Eq.  13;  Strong  v.  "Van  Deur- 
sen,  23  N.  J.  Eq.  369 ;  Mackintosh  v. 
Thurston,  25  N.  J.  Eq.  242  ;  Paul  u. 
Hoeft,  28  N.  J.  Eq.  11. 
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of  a  building  upon  the  land,  the  mechanic's  lien  is  superior  to 
the  lien  of  the  mortgage.^ 

The  owner  of  land  made  an  oral  agreement  for  the  sale  of  it, 
and  gave  immediate  possession  to  the  purchaser.  The  latter 
made  a  contract  with  a  builder  to  repair  and  enlarge  the  build- 
ings on  the  premises,  and  he  began  work  under  his  contract. 
After  this  the  owner  conveyed  the  land  to  the  purchaser,  who 
at  the  same  time  gave  back  a  mortgage  for  a  portion  of  the  pur- 
cliase-money,  both  instruments  being  dated  as  of  the  day  when 
the  parol  contract  of  sale  was  made.  It  was  held  that  the  mort- 
gage took  precedence  of  the  lien  for  repairs.  The  deed,  although 
dated  back,  took  effect  only  from  its  delivery,  which  was  after 
the  date  of  the  building  contract.  The  seizin  of  the  purchaser 
was  instantaneous  only.  He  had  only  an  equity  of  redemption 
from  the  beginning,  and  he  could  not  create  a  lien  that  could 
take  precedence  of  the  mortgage,  except  with  the  consent  of  the 
mortgagee.^ 

But  in  Maryland  it  was  held  that  a  lease  for  a  long  term  of 
years,  executed  on  the  thirtieth  day  of  November,  but  not  re- 
corded till  the  sixteenth  day  of  December,  at  which  time  also 
a  mortgage  of  the  household  estate  was  executed  and  recorded 
to  the  lessor  to  secure  purchases  of  lumber  for  the  house,  was 
held  to  take  effect  from  its  date,  and  to  be  subject  to  mechanics' 
liens  for  work  and  materials  furnished  in  the  construction  of  a 
house  commenced  after  the  agreement  for  the  lease,  but  before 
its  execution.^ 

1459.  If  a  mortgage  be  executed  and  put  upon  record  in 
pursuance  of  a  prior  contract  for  a  loan,  and  is  afterwards 
delivered  to  the  mortgagee  when  the  money  is  advanced  on  the 
mortgage,  it  has  priority  over  liens  for  work  and  materials  fur- 
nished after  the  mortgage  was  recorded,  for  the  erection  of  a 
building  commenced  between  the  time  of  recording  the  mort- 
gage and  its  delivery,  in  case  the  mortgagee  had  no  knowledge 
of  the  commencement  of  the  building  when  he  parted  with  his 
money.*     The  mortgage  when  delivered  relates  back  to  the  agree- 

^  Ansley  ».  Pasahro  (Neb.),  35  N.  49.      And  see   Middletown    Savings 

W.  Rep.  885  ;  Kittredgeu.  Neumann,  Bank  v.  Fellowes,  42  Conn.  36. 

126  N.  J.  Eq.  195.  »  Rosenthal  i».  Maryland  Bi-ick  Co. 

2  Perkins  v.  Davis,  120  Mass.  408  ;  61  Md.  590. 

Thaxter  v.  Williams,  14  Pick.  (Mass.)  *  Jacobus  u.  Mut.  Benefit  L.  Ins.  Co. 
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ment  for  the  loan.  It  is  immaterial  that  the  money  loaned  on 
the  mortgage  is  payable  by  instalments,  all  of  which  are  made 
payable  after  the  commencement  of  the  building.^  But  a  mort- 
gage recorded  before  delivery,  as  for  instance  a  mortgage  made 
and  put  upon  record  ready  for  delivery  when  the  mortgagor 
should  obtain  a  loan,  and  without  any  previous  agreement  for  a 
loan,  is  not  a  recorded  mortgage  so  as  to  be  notice  to  lien  claim- 
ants until  the  loan  is  made  and  the  mortgage  is  delivered.^ 

1460.  Whether  a  mortgage  must  be  recorded  as  well  as 
executed  before  a  mechanic's  lien  has  attached  must  depend  very 
much  upon  the  terms  of  the  different  statutes.  Recording  is  not 
necessary  to  give  the  mortgage  priority  under  recording  acts 
which  make  the  recording  necessary  only  as  against  subsequent 
purchasers  and  mortgagees.^  Thus,  where  a  mechanic's  lien 
attached  to  property  by  the  commencement  of  work  upon  the 
premises  after  the  execution  df  a  mortgage,  but  before  the  re- 
cording of  it,  it  was  held  that  the  mortgage  was  superior  by 
virtue  of  the  prior  execution.*  But  in  some  states  it  is  expressly 
provided  that  a  mortgage  must  be  recorded  before  a  mechanic's 
lien  attaches  in  order  to  give  it  priority.^     Generally  it  may  be 

27  N.  J.  Eq.  604;  Lawrence  v.  Taylor,  the  lienor  had  no  notice  when  the  lien 
5  Hill  (N.  Y.)  107;  Sheldon  v.  Smith,  attached  in  :  — 

28  Barb.  (N.  Y.)  593;  Payne  v.  Wil-        Arizona  Territory:  §  1188. 
son,   74  N.  Y.  348;    Strong  v.  Van        Arkansas:  §  1189. 
Deursen,  23  IST.  J.  Eq.  369;  Bank  of        California:  §  1190. 
Metropolis  v.  Sprague,  20  N.  J.  Eq.        Colorado:  §  1191. 

13.  District  of  Columbia  :§  1195. 

1  Taylor  v.  La  Bar,  25  N.  J.  Eq.        Idaho  Territory :  §  1198. 

222;  Barnett  v.  Griffith,  27  N.  J.  Eq.  Maryland:  §  1206 ;  Brooks  v.  Lis- 

201;  Piatt  «.  Griffith,  lb.  207;  Moro-  ter,  36  Md.  65. 

ney's  Appeal,  24  Pa.  St.  372.  Massachusetts:  §  1207. 

"  Mutual  Benefit    L.    Ins.    Co.  v.  Nevada:  §  1214. 

Kowand,  26  N.  J.  Eq.  389;  Freeman  New  York:  §  1218. 

V.  Schroeder,  43  Barb.  (N.  Y.)  618;  Oregon:  §  1221. 

Jacobus  V.  Mutual  Benefit  L.  Ins.  Co.  South  Carolina:  §  1224. 

27  N.  J.  Eq.  604,  per  Dixon,  J.  Utah  Territory  :  §  1227. 

2  Rose  V.  Munie,  4  Cal.  173;  Mun-  Washington  Territory:  §  1230. 
ger  V.  Curtis,  42  Hun  (N.  Y.),  465,  In  New  Jersey,  upon  a  sale  under 
per  Pratt,  J.  ;  Payne  v.  Wilson,  11  lb.  proceedings  to  enforce  the  lien,  the 
302.  And  see  Oliver  v.  Davey,  34  title  of  the  owner  passes  subject  only 
Minn.  292.  to  all  mortgages   and    other  incum- 

*  Eoot  V.  Bryant,  57  Cal.  48.  brances  created  and  recorded,  or  reg- 

5  Mechanics'  liens  have  priority  of    istered  prior  to  the  commencement  of 

mortgages  unrecorded,  and  of  which    the  building;  and  in  case  of  gearibg 
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said  that  it  is  the  policy  of  the  record  system  to  do  away  with 
secret  liens,  and  to  require  a  record  of  every  lien  and  conveyance, 
not  only  as  against  subsequent  purchasers  and  mortgagees,  but 
as  against  other  lien  claimants  and  creditors.  The  record  of  a 
mortgage  is  accordingly  notice  to  subsequent  claimants  of  me- 
chanics' liens.-* 

In  the  case  of  a  mortgage  for  purchase-money,  the  omission  of 
the  mortgagee  to  record  his  mortgage  until  the  deed  is  recorded 
is  not  to  be  construed  as  a  waiver  or  estoppel,  so  as  to  subordi- 
nate it  to  the  lien  of  a  mechanic  who  had  notice  of  the  execution 
of  the  deed  but  not  of  the  mortgage,  where  neither  instrument 
was  recorded  until  after  the  work  was  performed  or  the  materials 
delivered  under  which  the  lien  is  claimed.^ 

1461.  The  doctrine  of  marshalling  of  securities  is  applied 
in  favor  of  mechanic's  lien  claimants  as  against  a  mortgagee 
having  a  mortgage  upon  the  same  lot  and  also  upon  another  lot 
upon  which  there  is  no  other  lien.  In  such  case  the  mortgagee 
will  be  required  to  apply  in  the  first  place  to  the  satisfaction  of 
his  mortgage  the  proceeds  of  the  lot  upon  which  there  is  no  other 
claim.3 

1462.  Priority  as  to  building  alone.  —  In  several  states  a 
prior  mortgage  retains  its  priority  only  upon  the  land,  the  me- 
chanics' liens  having  priority  upon  the  buildings  or  improve- 
ments erected  upon  the  land.*    Provisions  are  made  in  the  stat- 

or  machinery,   the  bringing    o£    the  ^  Oliver  v.  Davy,  34  Minn.  292. 

same  upon  the  premises  is  such  com-  '  Hamilton  w.  Schwehr,  34  Md.  107; 

mencement.    Prior  incumbrances  have  In  re  Olympic  Theatre,  2  Browne  (Pa.), 

priority  to    all    subsequent  builders'  275;  Kenny  v.  Gage,  33  Vt.  302,  307. 

liens  upon  the  land  and  the  erections  *  In  the  following  states  the  me- 

thereon,  except  such  as  may  be  remov-  chanic's  lien  has  priority  as  to  the 

able  as  between  landlord  and  tenant,  building  or  other  improvement  over 

which  may  be  sold  and  removed  by  all  other  liens,   mortgages,    and  in- 

virtue  of  any  building  lien  for  the  cumbrances,  whether  prior  or  subse- 

construction  of  the  same  free  from  quent :  — 

such  prior  incumbrances.    Kev.  1877,  Alabama:  §  1187. 

p.  673,  §  23.  Colorado:  §  1191. 

The  exception  applies  only  to  such  Illinois :  §  1199. 

buildings  erected  by  tenants  on  leased  Iowa :  §  1201. 

land    as    are  removable   as   between  Minnesota:  §  1209. 

landlord  and  tenant.      Heidelbach  v.  Missouri:  §  1211. 

Jacobi,  28  N.  J.  Eq.  544.  Montana  Territory:  §  1212. 

1  Eeid  V.  Bank  of  Tenn.  1  Sneed  Oregon:  §  1221. 

(Tenn.),  262.  Texas :  §  1226. 
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utes  of  these  states  for  enforcing  the  liens  against,  the  buildings 
by  a  sale  and  removal  of  the  buildings,  or  by  a  sale  of  land  and 
buildings  together,  and  a  distribution  of  the  proceeds  between 
the  mortgagee  and  the  lien-holders  according  to  the  respective 
values  of  the  land  and  of  the  buildings. 

The  vendor's  lien,  while  remaining  the  superior  lien  as  to  the 
land,  is  displaced  by  the  mechanic's  lien  so  far  as  the  buildings 
are  concerned.^  In  such  case,  the  lien  may  be  enforced  by  a  sale 
of  the  land  and  buildings  together,  and  applying  so  much  of  the 
proceeds  as  represent  the  value  of  the  land  to  the  payment  of 
the  vendor's  lien,  and  the  remainder,  representing  the  value  of 
the  buildings,  to  the  mechanic's  lien.  In  a  case  where  a  vendor 
had  reserved  a  lien  in  his  deed,  it  was  contended  that  the  ven- 
dor's lien  did  not  attach  to  the  house,  as  it  was  not  in  existence 
when  the  conveyance  was  made  and  the  lien  retained ;  but  the 
doctrine  was  declared  to  be  elementary  that  improvements  upon 
the  land  become  a  -part  of  the  real  estate,  and  that  a  lien  on  land 
can  be  asserted  as  against  all  improvements  placed  upon  it,  either 
before  or  after  the  lien  was  created,  unless  a  superior  lien  is  given 
upon  the  improvements  to  mechanics.^ 

Such  a  provision  has  no  application  where  the  mortgage  has 
been  foreclosed  and  the  premises  sold  thereunder  before  the  ma- 
terials for  which  the  lien  is  claimed  have  been  furnished ;  espe- 
cially if  it  be  provided  that  in  such  case  the  court  may  order  the 
building  or  improvement  to  be  sold  separately,  and  the  purchaser 
is  given  a  reasonable  time  to  remove  the  same  ;  or  that  the  court 
may  take  an  account  and  make  an  equitable  distribution  of  the 
proceeds :  for  it  is  impossible  to  carry  out  these  provisions  if  the 
mortgage  has  been  foreclosed  and  the  property  sold.  In  such 
case,  the  statutory  right  to  redeem  is  the  only  right  that  can  be 
enforced  against  the  purchaser.^ 

1463.  Where  an  absolute  conveyance  of  land  is  made  to 
secure  a  loan,  the  grantee  giving  a  bond  to  reconvey  upon  pay- 
ment of  the  debt,  and  the  equitable  owner  afterwards  contracts 
for  materials  for  building  a  house  upon  the  land,  the  material- 
man has  a  lien  prior  to  that  of  the  equitable  mortgagee  as  to  the 

^  Louisville  Building  Asso.  v.  Korb,  ^  Louisville  Building  Asso.  v.  Kerb, 
79  Ky.  190;  Stockwell  v.  Carpenter,    supra. 

27  Iowa,  119.  s  ShepardsoD  v.  Johnson,  6  ,i  . 

239. 
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building,  but, subject  to  it  as  to  the  land.  Where  in  such  case  a 
sale  is  necessary,  the  proportion  of  the  value  of  the  building  to 
that  of  the  whole  property  should  first  be  ascertained,  and  so 
much  as  necessary  of  the  value  of  the  building  should  be  applied 
to  the  satisfaction  of  the  claims  of  the  material-man.^ 

1464.  Machinery  attached  to  such  building.  —  Under  stat- 
utes by  which  a  lien,  so  far  as  the  building  is  concerned,  is 
entitled  to  preference  over  a  prior  mortgage,  a  lien  for  ma- 
chinery which  is  furnished  for  a  mill  in  its  construction,  and 
becomes  a  part  of  it,  in  like  manner  takes  precedence  over  a 
prior  mortgage.^  So  far  as  the  land  is  concerned,  the  prior 
mortgage  takes  precedence  of  the  lien,  but  it  is  subject  to  the 
lien  on  the  building ;  and  the  lien  is  not  affected  by  the  fore- 
closure of  the  mortgage. 

1465.  In  several  states  the  priority  of  a  mechanic's  lien 
depends  upon  the  priority  of  the  contract  under  which  the 
labor  is  performed  or  the  materials  furnished.  The  lien  has 
priority  over  a  mortgage  recorded  after  the  making  of  the  con- 
tract under  which  the  lien  is  claimed.  When  the  labor  is  per- 
formed or  the  materials  are  furnished  under  the  contract,  the 
lien  attaches  and  relates  back  to  the  time  of  the  contract,  and 
takes  priority  of  all  mortgages  subsequently  made.^ 

1  Langford  v.  Mackay,  12  Bradw.  In  the  following  states  the  lien  at- 
(Hl.)  223.  taches  from  the  date  of  the  contract, 

2  Hall  V.  Mullanphy  Planing  Mill  hy  statutory  provisions  :  — 
Co.  16  Mo.  App.  454;  Heidegger  v.  Illinois:  §1201. 
Atlantic  Milling  Co.  16  Mo.  App.  327;  Massachusetts  :  §  1207. 
Hall  V.  St.  Louis  Manuf.  Go.  22  Mo.  South  CaroUna :  §  1224. 

App-  33-  Iiouisiana  :  §  1204.    From  date  of 

2  Illinois  :  Stout  v.  Sower,  22  111.  recording  the  act  containing  the  har- 

App.  65  I  Clark  v.  Moore,  64  111.  273;  gain,  or  the  evidence  of  indebtedness. 

Thiehnan  v.  Carr,  75  111.  385  ;  Brown  Mississippi :  §  1210.     From  time 

V.  Moore,  26  El.  421,  425  ;  Phoenix  of  filing  the  contract  for  record. 

Mut.  L.  Ins.  Co.  V.  Batchen,  6  Bradw.  New  York :  §  1218.   The  lien  at- 

621.  taches  from  the  time  of  filing  notice 

Massachusetts  :  Dunklee  v.  Crane,  of  the  lien. 

103   Mass.  470  ;  Howard  v.  Veazie,  Where  it  is  expressly  provided  that 

3  Gray,  233  ;   Howard  v.  Robinson,  5  a  claim  shall  not  be  a  lien  except  from 

Cush.   119  ;     The    Granite    State,  1  the  time  of  filing  the  claim,  if   the 

Sprague,  227.  claim  be  filed  after  the  death  of  the 

New  Hampshire :  Pike  v.  Scott,  60  debtor,  though  within  the  time  allowed 

N.  H.  469;  Cheshire  Provident  Inst,  for  the  filing  of  claims,  it  is  not  en- 

V.  Stone,  52  N.  H.  365.  titled    to   priority  over   the   general 
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On  the  other  hand,  if  the  mortgage  be  made  and  recorded  be- 
fore the  time  of  making  the  building  contract,  the  lien  attaches 
only  to  the  equity  of  redemption.  The  mortgagee  is  atiected 
by  such  lien  only  in  case  he  becomes  expressly  or  tacitly  a  party 
to  the  contract.  The  mortgagee,  in  order  to  protect  himself  from 
liens  under  subsequent  contracts,  is  not  obliged  to  give  the  notice 
provided  by  statute  whereby  an  owner  not  a  party  to  the  con- 
tract may  prevent  the  attaching  of  a  lien  by  giving  written 
notice  to  the  person  performing  the  labor  or  furnishing  the  ma- 
terials that  he  will  not  be  responsible  therefor.  No  agreement 
between  the  mortgagor  and  a  mechanic  after  the  mortgage  is 
recorded  can  subject  the  property  to  any  lien  which  shall  dis- 
place the  mortgage  without  the  knowledge  or  against  the  will  of 
the  mortgagee.^ 

A  person  who  honestly  advances  money  upon  a  mortgage  of 
land  upon  which  there  is  no  lien  at  the  time  under  any  existing 
contract  for  the  building  of  a  house  upon  the  land,  cannot  be 
prejudiced  by  a  rescission  of  the  contract,  even  if  such  rescission 
might  operate  to  create  a  lien  as  against  the  owner.^ 

In  Illinois,  where  a  contract  is  made  with  the  owner  for  labor 
or  materials  pending  a  bill  to  foreclose  a  prior  mortgage  on  the 
land,  a  decree  and  sale  under  the  mortgage  will  cut  off  all  right 
of  lien.     The  lis  pendens  is  notice  to  the  mechanic.^ 

1466.  But  the  contract,  though  prior  to  the  mortgage, 
may  be  too  indeflnite  to  create  a  prior  lien.     An  agreement 

debts  of    the  decedent.     HofE's   Ap-  v.  Grigsby,  12  Bush  (Ky.),  75;  Mart- 
peal,  102  Pa.  St.  218.  solf  v.  Barnwell,  15  Kans.  612.     In 

Tennessee :   If  the  mortgagee  has  this  case  the  moi'tgage  was  recorded 

written  notice  of  the  contract  before  August  21,   and  the  contract  under 

the  work  is  begun  or  materials  fur-  which  the  lien  was  claimed  was  ex- 

nished,  and  consents  thereto,  the  lien  ecuted  August  23;  and  the  mortgage 

has  priority  over  the  mortgage;  and  if  was  adjudged  the  prior  lien.    It  waa 

he  fails  to  object  within  ten  days  after  regarded   as  immaterial  that  only  a 

receipt  of   notice,  his  consent  is  im-  small   part  of   the   money  was  paid 

plied.    §  1225.  over  at  the  time  the  mortgage  was 

Vermont  :  The  lien  attaches  from  executed, 

the  time  of  filing  a  memorandum  of  ^  Welsh  v.  Woodbury,  144  Mass. 

the  claim  of  lien.    §  1228.  542. 

Virginia:  The  lien  exists  from  the  ^  Green  v.  Sprague,  120  111.  416; 

time  the  contract  is  recorded.  §  1229.  Davis  v.  Connecticut  Mat.  L.  Ins.  Co. 

1  Morse    v.    Dole,    73    Me.    351  ;  84  111.  508;   Hards  v.  Conn.  Mut.iL. 

Cocheco  Bank  v.  Berry,  52  Me.  293;  Ins.  Co.  8  Biss.  234. 
Sly  V.  Pattee,  58  N.  H.  102;  Foushee 
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made  prior  to  a  mortgage  of  a  house,  to  paint  and  paper  it  at  a 
fair  price,  which  mentions  the  number  of  coats  of  paint  to  be 
placed  upon  the  outside,  but  does  not  mention  the  number  of 
coats  upon  the  inside,  nor  the  number  of  rooms,  nor  what  rooms 
are  to  be  papered,  nor  the  kind  and  quality  of  the  paper  to  be 
used,  does  not  constitute  a  contract  sufiSciently  precise  to  create 
a  lien  upon  the  land  for  the  labor  performed  and  materials  fur- 
nished after  the  execution  of  the  mortgage.^ 

1467.  A  meolianio  may  have  relief  in  equity  against  a 
mortgagee  who  has  fraudulently  obtained  priority  by  in- 
ducing the  mechanic  to  delay  the  signing  of  a  building  contract 
until  the  land-owner  has  executed  and  recorded  the  mortgage. 
Such  a  mortgage  could  not  be  successfully  set  up  against  a  pur- 
chaser under  proceedings  to  enforce  the  lien.  But  in  case  nothing 
is  due  the  mechanic  under  his  contract  until  the  completion  of 
the  building,  the  mechanic  is  entitled  in  the  mean  time  to  a  de- 
cree in  equity  restraining  the  assignment  of  the  mortgage,  and 
compelling  its  cancellation.^ 

1468.  In  some  states  a  mortgagee's  rights  are  not  im- 
paired by  a  prior  contract  of  which  he  had  no  notice,  and  in 
regard  to  which  he  was  not  put  on  inquiry.^  Where  a  mortgagee 
takes  a  mortgage  with  knowledge  that  a  builder  is  erecting  a 
house  upon  the  land  under  a  previous  contract  with  the  owner,  or 
is  chargeable  with  notice  that  would  lead  to  such  knowledge,  and 
suffers  the  builder  to  go  on  and  complete  the  work,  the  builder's 
lien  is  superior  to  the  mortgage  for  all  the  work  done  by  virtue 
of  the  contract,  both  for  that  done  after  the  execution  of  the 
mortgage  and  for  that  done  before.* 

1469.  Under  statutes  which  give  priority  to  the  lien  from 
the  commencement  of  the  building,  some  open,  visible  act  is 
required  to  fix  and  establish  the  precise  time  when  the  mechanic 
or  material-man  shall  have  such  priority.^  The  attaching  to  the 
realty  of  any  material  used  in  the  construction  or  repair  of  a 

1  Manchester  v.  Searle,  121  Mass.  *  Cheshire  Provident  Inst.  v.  Stone, 
418.  62  N.  H.  365;  Chadbourn  v.  Williams, 

2  Hulsman  v.  Whitman,  109  Mass.     71  N.  C.  444. 

411.  5  In  the  following  states  the  liens 

8  Sly  V.  Pattee,  58  N.  H.  102.  attach   in   preference   to  all  incum- 

brances upon  the  land  subsequent  to 
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building  is  such  an  act,  and  is  the  commencement  of  a  lien  for 
materials.  Open,  visible  work  upon  a  building  is  the  commence- 
ment of  a  lien  for  work  done.^  Under  this  rule  a  person  about 
to  take  a  mortgage  upon  the  property,  or  a  conveyance  of  it,  may 
determine  with  certainty,  by  an  examination  of  the  premises, 
whether  his  security  is  liable  to  be,  or  can  be,  impaired  by  liens  of 
mechanics  or  material-men.^  The  work  itself  commenced  upon 
the  land  is  notice  to  all  the  world  of  the  claims  of  the  mechanics 
and  material-men  who  have  been  or  may  be  engaged  upon  it.^ 
And  on  the  other  hand,  in  such  states  a  mortgage  executed  be- 
fore the  commencement  of  the  building  or  other  improvement 
takes  precedence  of  a  lien  for  such  improvement ;  *  and  a  mort- 
gage also  takes  precedence  of  a  lien  for  repairs  made  subse- 
quently.^ 

1470.  The  lien  dates  from  the  commencement  of  the  build- 
ing, without  regard  to  the  time  when  the  work  was  done. 
A  mechanic's  lien  has  priority  over  a  mortgage  executed  after  the 
commencement  of  the  building  or  other  improvement,  though 
the  particular  work  for  which  the  lien  is  claimed  was  performed, 
or  the  materials  for  which  the  lien  is  claimed  were  furnished,  sub- 
sequently to  the  execution  of  such  mortgage.^ 

the  commencement  of   the  building  and,  26  N.  J.  Eq.  389 ;  Brooks  v.  Les- 

or  improvement : —  ter,  36  Md.  65;  Jessup  w.  Stone,  13 

Alabama:  §1187.  Wis.  466;  Chapman  v.  Wadleigh,  33 

Arkansas  :  §  1189.  Wis.  267;  Hall  v.  Hinckley,  32  Wis. 

California  :  §  1190.  362;  Warden  v.  Sabins,  36  Kans.  165; 

Dakota  Territory :  §  1193.  Farmers'  Bank  v.  Winslow,  3  Minn. 

District  of  Columbia :  §  1195.  86 ;  Knox  v.  Starks,  4  Minn.  20. 

Idaho  Territory  :  §  1198.  ^  Conrad  v.   Starr,  50  Iowa,  470; 

Iowa:  §  1201.  Monroe  v.  West,  12  Iowa,  119. 

Kansas:  §1202.  »  Hahu's  App.   39    Pa.    St.    409; 

Maryland:  §  1206.  Gault  v.  Deming,  3  Phila.  (Pa.)  337; 

Missouri  :  §  1211.  Austin  v.  Wohler,  6  Bradw.  (111.)  300; 

Nevada :  §  1214.  Warden  v.  Sabins,  supra. 

Ne-w  Jersey :  §  1216.  *  Crandall  v.  Cooper,  62  Mo.  478. 

New  Mexico  :  §  1217.  «  Haeussler  v.  Thomas,  4  Mo.  App. 

Oregon :  §  1221.  463. 

Pennsylvania:  §  1222.  «  Brooks  v.  Railroad  Co.  101  U.  S. 

Rhode  Island  :  §  1223.  443. 

Utah  Territory  :  §  1227.  Alabama  :    Wplch  v.   Porter,   63 

Washington  Territory  :  §  1230.  Ala.  225,  232. 

Wisconsin:  §1232.  Iov7a:  Neilson  u.  Iowa  Eastern  R. 

1  Mutual  Benefit  L.  Ins.  Co.' r.  Row-  R.  Co.  44  Iowa,   71;  Taylor  v.  Bur- 
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1471.  The  rule  applies  in  favor  of  sub-contractors  as  well 
as  contractors.  As  against  a  mortgage  or  other  incumbrance, 
the  lien  of  a  sub-contractor  relates  back  to  the  date  of  the  com- 
mencement of  the  erection  of  the  building,  and  has  priority  over 
a  mortgage  placed  upon  the  property  after  the  work  was  begun.^ 
The  commencement  of  the  building  is  a  fact  of  which  all  per- 
sons may  take  notice.  Any  one  afterwards  taking  a  mortgage 
upon  the  property  is  bound  to  assume  that  the  work  commenced 
will  be  continued,  and  that  liens  may  arise  for  work  and  mate- 
rials furnished  by  sub-contractors  as  well  as  by  the  original  con- 
tractor. The  statutes,  so  far  as  priority  is  concerned,  make  no 
distinction  between  the  protection  afforded  to  contractors  and 
that  afforded  to  sub-contractors.  This  protection  in  both  cases 
is  from  the  "  commencement  of  the  buildings  or  improvements." 

1472.  The  excavation  for  the  foundation  of  a  building  is  a 
commencement  of  the  building.^  This  is  constructive  notice 
to  all  persons  who  may  purchase  the  property,  or  may  acquire 
any  interest  in  it,  that  liens  for  labor  and  materials  to  be  used  in 
the  construction  of  the  building  may  attach  and  become  entitled 
to  priority.  That  the  excavation  is  made  by  the  owner  himself 
or  under  his  direction,  and  not  under  a  contract,  is  immaterial. 

lington,  C.  R.  &  M.  R.  R.  Co.  4  Dill.  Co.  Bank  v.  Rockaway  Manuf.  Co.  14 

570;  Davis  v.  Bilsland,  18  Wall.  659;  N.  J.  Eq.  189. 

Meyer  v.  Construction  Co.  100  U.  S.  Pennsylvania  :  American  F.  Ins. 

457;  Brooks  v.  Railroad  Co.  101  U.  S.  Co.  v.  Pringle,  2  S.  &  R.  138;  Pen- 

443;   Meyer  v.   Hornby,    101   U.   S.  nock  k.  Hoover,  5  Rawle,  291 ;  Hern 

728.  ^.  Hopkins,  13  S.  &  R.  269  ;  Reading 

Kansas  :  Warden    v.    Sabins,    36  v.  Hopson,  90  Pa.  St.  494. 

Eans.  165.  'Wisconsin:   In  re   Cook,  3  Biss. 

Maryland  :  Wells  v.   Canton  Co.  116;  In  re  Hoyt,  3  Biss.  436;  Rees  v. 

8  Md.  234;  Rosenthal  v.  Maryland  Ludington,    13   Wis.   276;  Jessnp  v. 

Brick  Co.  61  Md.  590.  Stone,  lb.  466. 

Missouri:    Dubois  v.  Wilson,   21  *  Denkel's   Est.  1   Pearson    (Pa.), 

Mo.  213;  Crandall  u.  Cooper,  62  Mo.  213;  Hydraulic    Brick    Co.   v.  Bor- 

478;  Reilly  v.  Hudson,  62  Mo.  383;  mans,  19  Mo.  App.  664. 

Douglas  V.  St.  Louis  Zinc  Co.  56  Mo.  ^  Pennock  v.  Hoover,  su^ra  ;  Amer- 

388.  ican    F.  Ins.  Co.  ti.   Pringle,   supra; 

Montana    Territory  :    Mason    v.  Hern   v.  Hopkins,  supra;  Brooks  v. 

Germaine,  1  Mon.  T.  263;  Mochon  v.  Lester,  36  Md.  65;  Mutual  Benefit  L. 

Sullivan,  lb.  470;  Davis  v.  Bilsland,  Ins.  Co.   v.  Rowand,  supra;  Jacobus 

18  Wall.  659.  V.  Mutual  Benefit  L.  Ins.  Co.  27  N.  J. 

New  Jersey  ■-  In  re  Dey,  9  Blatch.  Eq.  604. 

285 ;  Mutual  Benefit  L.  Ins.    Co.   v.  «  Mutual    Benefit    L.   Ins.    Co.  v. 

Rowand,  26  N.  J.  Eq.  389 ;    Morris  Rowand,  supra. 
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AS  REGARDS  MORTGAGES.  [§§  1473,  1474. 

A  building  is  also  commenced  before  the  excavation  for  the 
building  when  the  timber  for  the  structure  has  first  been  brought 
upon  the  ground,  and  this  has  been  mortised  or  otherwise  pre- 
pared for  the  erection  of  the  building.^ 

1473.  The  work  must  be  done  with  the  intention  of  con- 
tiniiing  it  to  the  completion  of  the  building  in  order  to  consti- 
tute it  a  commencement  of  the  building.  The  owner  of  a  city 
lot  graded  it  and  put  in  the  foundation  walls  of  a  building  for 
the  purpose  of  making  the  lot  available  for  sale  or  lease.  Some 
months  after  this  work  was  done,  the  owner  leased  the  lot  so  im- 
proved for  ninety-nine  years,  and  took  a  mortgage  to  secure  the 
rent  and  advances  to  be  made  for  the  buildings,  the  lease  and 
mortgage  being  part  of  the  same  transaction.  The  mortgage  was 
recorded  before  the  lessee  began  to  build.  It  was  held  that  the 
commencement  of  the  building  was  not  the  putting  in  of  the 
foundation  walls  by  the  vendor,  but  that  in  this  case  the  first 
work  done  under  the  lessee  in  erecting  the  building  was  the  com- 
mencement of  it.^ 

1474.  Work  not  done  upon  the  prenaises,  such  as  the  mak- 
ing of  window-frames  or  the  like,  cannot  be  regarded  as  the  com- 
mencement of  the  building  as  against  a  mortgage  executed  and 
recorded  before  any  work  is  done  upon  the  premises,  though  the 
work  be  done  under  a  contract  made  before  the  execution  of  the 
mortgage.* 

The  measuring  and  laying  off  the  ground,  and  the  driving 
stakes  to  mark  the  lines  and  corners  for  excavating  for  the 
foundations,  do  not  constitute  a  commencement  of  the  building.* 
Even  if,  in  addition  to  this,  some  work  be  done  in  levelling  the 
ground  for  the  purpose  of  making  a  survey  and  location  of  the 
building,  and  not  for  the  purpose  of  constructing  the  building  at 
that  time,  it  is  not  the  commencement  of  the  building  within  the 
terms  of  the  statute.^  Whether  the  work  relied  upon  in  any 
case  constitutes  a  commencement  of  a  building,  is  a  question  of 
fact  to  be  determined  by  the  evidence.^ 

1  James  v.  Van  Horn,  39  N.  J.  L.  »  Taylor  v.  La  Bar,  25  N.  J.  Eq. 
353,  355,  363.  222. 

2  Jean  V.  Wilson,  38  Md.  288.   And        *  Brooks  v.  Lester,  36  Md.  65. 
see  Kelly  v.  Eosenstock,  45  Md.  389.        ^  Kelly  v.  Kosenstock,  supra. 

*  Kelly  V.  Kosenstock,  supra. 
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1475.  When  the  owner,  after  commencing  a  building, 
stops  work,  pays  off  all  claims  against  it,  and  sells  the  land 
and  unfinished  building,  and  the  purchaser,  after  an  interval  of 
several  months,  resumes  work  and  finishes  the  building,  liens  for 
work  done  and  materials  furnished  for  the  last  purchaser  cannot 
be  carried  back  beyond  the  recommencement  of  the  work  after 
the  sale.^ 

If  a  house  be  sold  unfinished,  and  the  same  workmen  go  on  to 
complete  it  for  the  purchaser,  they  have  a  lien  which  relates 
back  to  the  commencement  of  the  building,  and  takes  precedence 
of  a  mortgage  given  for  the  purchase-money  of  such  sale ;  ^  espe- 
pecially  if  the  purchaser  understood  and  agreed  that  the  house 
should  be  finished  in  accordance  with  original  contracts  by  the 
contractors  and  workmen  originally  employed. 

But  after  a  house  is  finished,  and  the  purchaser  merely  has  it 
papered,  the  paper-hanger's  lien  does  not  affect  the  mortgage 
given  for  the  purchase-money.^ 

Whether  the  repairs  or  additions  to  a  building  made  soon 
after  its  erection  are  a  continuation  of  the  original  contract  for 
the  building,  or  are  done  under  a  new  contract,  is  a  question  for 
the  jury  upon  all  the  evidence.* 

1476.  Where  the  original  contract  is  enlarged  after  the 
work  has  commenced,  so  as  to  include  the  erection  of  another 
building  on  another  lot,  the  contractor  is  entitled  to  a  lien  upon 
both  lots  and  all  the  buildings,  as  against  the  owner ;  but  as 
against  mortgagees  of  each  lot,  the  lien  attaches  only  from  the 
commencement  of  work  upon  such  lot.^ 

1477.  A  mortgagor  cannot  by  a  contract  for  the  repair  of 
the  mortgaged  premises  subject  the  property  to  a  lien  as 
against  the  mortgagee  without  his  consent  or  authority ;  and  it 

1  Fordham's  App.  78  Pa.  St.  120.  workmen  who  finished  the  building 
"There  was  no  identity  of  parties,  were  the  same  who  commenced  it. 
estate,  or  contract,  and  no  unity  in  This  criticism  of  the  case  is  made  in 
the  subject  of  the  lien,  to  enable  the  Stevenson  v.  Stonehill,  5  Whart.  (Pa.) 
liens  to  relate  back  to  the  first  com-  301. 

mencement  of  the  cellar."  "  McCree  u.  Campion,  5  Philadel. 

2  American  F.  Ins.  Co,  v.  Pringle,     (Pa.)  9. 

2  S.  &  R.  (Pa.)  138.     This  decision  *  Diller  v.  Burger,  68  Pa.  St.  432. 

as  reported  seems  to  be  doubtful  law;  '  Chapman  v.  Wadleigh,  33   Wis. 

for  it  is  not  expressly  stated  that  the  267. 
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AS  EEGARDS  MORTGAGES.  [§§  1478,  1479. 

is  immaterial  whether  the  mortgagee  holds  under  a  formal  mort- 
gage, or  holds  the  title  absolutely  as  security.  Thus,  where  the 
president  of  a  corporation  gave  his  individual  notes  for  the 
amounts  due  for  labor  and  materials  used  in  the  erection  of  a 
building  for  the  company,  and  the  accounts  were  receipted  as 
paid,  and  the  company  issued  shares  of  its  capital  stock  to  the 
president  in  consideration  of  his  assumption  of  such  debts,  it 
was  held  that  liens  for  such  labor  and  materials  could  still  be 
enforced  against  the  corporation  and  its  property,^ 

1478.  In  the  case  of  repairs  or  additions  made  to  a  com- 
pleted building,  the  preference  dates  from  the  commencement  of 
such  repairs  or  additions.  The  commencement  of  the  building 
or  improvement  means  in  such  case  nothing  more  than  the  com- 
mencement of  the  repairs  or  additions.^ 

A  lien  for  machinery  set  up  in  a  mill  already  built  commences 
when  the  machinist  begins  to  put  up  the  machinery,  and  is  pre- 
ferred only  to  subsequent  incumbrances  and  liens,  not  to  a  mort- 
gage already  existing  upon  the  property.* 

1479.  Though  a  mortgage  in  express  terms  covers  after- 
acquired  property,  it  attaches  to  such  property  only  in  the 
condition  in  which  it  comes  into  the  mortgagor's  possession.* 
Therefore,  if  a  mechanic  puts  machinery  into  a  building  as  a 
part  of  its  construction,  and  it  becomes  a  part  of  the  realty  so 
that  he  has  a  lien  upon  the  realty  for  it,  the  mechanic's  lien 
takes  precedence  of  the  mortgage ;  for  the  lien  attached  to  the 
building  when  the  machinery  was  furnished,  and  the  property 
came  into  the  possession  of  the  mortgagor  charged  with  the 
lien.^ 

Where  machinery  is  furnished  to  a  lessee  for  a  miU,  and  a  lien 
is  claimed  within  proper  time,  this  has  priority  over  a  chattel 
mortgage  made  by  the  lessee  of  the  machinery  and  fixtures  of 
the  mill.     Although,  as  between  the  lessor  and  lessee,  such  ma- 

1  Challoner  v.  Bouck,  56  Wis.  652.      ChafEn,  32  Ark.  59;  Thoma's  Est.  76 

2  Hydraulic  Brick  Co.  v.  Bormans,     Pa.  St.  30. 

17  Mo.  App.  664  ;  Reilly  v.  Hudson,  ^  Denmead  v.  Bank  of  Baltimore,  9 

62  Mo.  383;  Collins  v.  Mott,  45  Mo.  Md.  179;  Wells  v.  Canton  Co.  3  Md. 

100,  102;  Hall  v.  MuUanphy  Planing  234,  241. 

Mill  Co.  16  Mo.  App.  454;  Haeussler  *  Jones  on  Mortg.  §  158. 

U.Thomas,  4  Mo.  App.  463;  White  v.  °  Hall  v.  MuUanphy  Planing  Mill 

Co.  supra. 
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chinery  and  fixtures  are  chattels,  yet,  in  connection  with  a  lease- 
hold interest,  they  are  subject  to  a  lien.^ 

A  chattel  mortgage  of  any  articles  annexed  to  the  realty,  so 
that  they  become  fixtures,  is  subordinate  to  a  mechanic's  lien 
upon  the  realty.^ 

1480.  In  those  states  in  which  the  lien  attaches  &oin  the 
commencement  of  the  work  or  the  furnishing  of  the  mate- 
rials, the  question  of  priority  as  against  a  mortgage  relates  to 
that  time.  If  a  mortgage  is  executed  after  that  time,  the  lien 
takes  precedence.^  It  may  be  said  that  the  mortgagee  is  pre- 
sumed to  know  that  work  has  been  commenced  upon  the  prem- 
ises to  which  his  mortgage  attaches.  If  he  allows  the  work  to 
go  on  without  objection,  the  lien  is  given  priority  not  only  for 
the  work  done  and  materials  furnished  before  the  execution  of 
the  mortgage,  but  for  the  work  done  and  materials  furnished 
afterwards  as  well.* 

If  the  mortgage  is  executed  and  recorded  before  work  has  been 
commenced  or  any  materials  have  been  furnished,  although  the 
mortgagor  remains  in  possession,  the  mechanic  or  material-man 
has  notice  of  the  mortgage,  and  furnishes  the  labor  or  materials 
solely  on  the  personal  credit  of  the  mortgagor,  and  on  his  inter- 
est in  the  land  subject  to  the  mortgage.® 

1  Nordyke  &  Marmon  Co.  v.  Hawk-  Mechanics'  liens  are  preferred  to 

eye  Woollen  Mills  Co.  53  Iowa,  521.  incumbrances   which    attach  subse- 

^  Currier  v.   Cummings,  40  N.  J.  quently  to  commencement  of  the 

Eq.  145.     See  Jones  on  Chat.  Mortg.  -work,  or  the  furnishing  of  the  ma- 

§  598.  terials,  in  :  — 

But  if  ^n  engine  be  mortgaged  as  a  Arizona  Territory:  §  1188. 

chattel  for  purchase-money,  and  after-  California :  §  1190. 

wards  it  be  delivered  to  another  per-  Colorado :  §  1191. 

son  for  repairs,  and  the  latter  retains  Connecticut :  §  1192. 

possession  under  a  claim  of  a  lien  for  Delavrare :  §  1194. 

such  repairs,  the  mortgagee  may  take  Florida :  §  1196. 

the  engine  from  him  by  replevin,  his  Michigan:  §1208. 

mortgage  having  precedence  of  the  Montana  Territory :  §  1212. 

lien.     Denisoo  v.  Shuler,  47  Mich.  Ohio  :  §  1220. 

698.  ■West  Virginia :  §  1231. 

»  Chadbourn  v.  Williams,  71  N.  C.  *  Mark  v.  Murphy,  76  Ind.  534. 

444 ;  Choteau  w.  Thompson,  2  Ohio  St.  *  Chadbourne   r.  Williams,  supra; 

114;  Hazard  Powder  Co.  v.  Loomis,  Williams   v.   Santa  Clara  M.  Co.  4 

2  Dis.  (Ohio) -544.  West  Coast  Rep.  616;  S.  C.  66  Cal. 


193. 
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AS  REGARDS  MORTGAGES.  [§§  1481,  1482. 

1481.  The  phrase  "  commencement  of  the  work "  has  ref- 
erence, not  to  the  commencement  of  the  general  structure,  but  to 
the  commencement  of  the  particular  work,  or  of  the  furnishing 
of  the  particular  materials,  for  which  a  lien  is  claimed.  There- 
fore the  lien  in  such  case  does  not  relate  back  to  the  day  of  the 
commencement  of  the  building,  but  each  lien  relates  back  to  and 
takes  effect  on  the  day  the  particular  labor  was  commenced,  or 
the  material  began  to  be  furnished,  for  which  the  lien  is  sought  to 
be  enforced.* 

1482.  Labor  performed  or  materials  furnished  under  an 
entire  contract  constitute  one  entire  account,  and  all  the  items 
relate  back  to  the  first  item,  though  the  different  items  may  have 
been  supplied  from  time  to  time  as  the  same  were  required. 
And  though,  strictly  speaking,  the  articles  are  not  furnished 
under  one  entire  contract,  the  lien  dates  from  the  first  item 
where  the  work  is  done  or  the  materials  are  supplied  for  a  par- 
ticular purpose,  and  the  dates  are  so  near  to  each  other  as  to  con- 
stitute one  running  account.^  "  But  where  they  are  furnished 
for  different  purposes,  as  for  instance  a  part  of  them  for  con- 
structing a  house  and  the  residue  at  a  subsequent  time  for  alter- 
ing or  repairing  it,  or  where  there  are  intervals  of  time  in  the 
account  so  long  that  it  cannot  with  propriety  be  called  one  ac- 
count, there  is  not,  in  the  absence  of  an  entire  contract,  a  lien 
for  the  whole  from  the  date  of  the  first  article  furnished.  The 
items  must  be  regarded  as  constituting  two  or  more  distinct 
accounts,  as  the  case  may  be :  as  for  instance  the  materials  sup- 
plied for  constructing  the  house  as  making  one  account,  those 
subsequently  furnished  for  repairing  it  as  forming  another ;  or 
those  supplied  before  the  supposed  interval  of  time  as  consti- 
tuting one  account,  and  those  subsequently  furnished  as  another. 
And  to  each  of  these  accounts  the  rules  heretofore  stated  will 
apply.  We  do  not,  however,  mean  to  say  that  where  altera- 
tions and  repairs  are  going  on  at  or  about  the  same  time,  the 
account  must  be  divided ;  nor  that  there  must  be  a  division 
where  the  alteration  or  repairs  are  made  immediately  after  the 
erection  so  as  to  plainly  constitute  but  one  account."  ' 

^  Barber  v.  Reynolds,  44  Cal.  519;  "  Choteau  v.  Thompson,  2  Ohio  St. 
Germania  B.  &  L.  Asso.  v.  Wagner,     114,  126. 

61  Cal.  349;  Soule  v.  Dawes,  7  Cal.        "  Choteau  v.  Thompson,  supra,  per 
575.  Thurman,  J. 
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1483.  That  a  part  of  the  labor  was  performed  or  a  part  of 
the  materials  furnished  after  the  execution  of  the  mortgage 
is  immaterial  under  such  a  statute,  if  the  furnishing  of  the  labor 
or  materials  by  the  claimant  was  commenced  before  the  execu- 
tion of  the  mortgage.^ 

Under  such  a  statute  the  lien  of  a  sub-contractor  for  materials 
which  he  commenced  to  furnish  before  the  execution  of  a  mort- 
gage has  priority  over  the  mortgage,  if  his  claim  or  notice  of 
lien  is  filed  in  due  time.^ 

1484.  If  a  mortgage  which  has  priority  of  a  mechanic's 
lien  be  merged  so  that  the  debt  is  extinguished,  the  lien  takes 
priority.  Perhaps  the  general  rule  would  be  that  where  a  mort- 
gagee acquires  the  equity  of  redemption  against  which  there 
exists  a  mechanic's  lien,  there  would  be  no  merger,  because  in 
such  case  it  would  be  for  the  interest  of  the  mortgagee  to  stand 
upon  his  mortgage  title,  and  thus  exclude  the  intervening  lien.^ 
But  in  some  states,  where  a  mortgage  is  regarded  as  merely  a 
lien  and  not  an  estate,  a  different  rule  prevails.  Thus  in  South 
Carolina  it  is  held  that  where  a  mortgagee  purchases  the  prop- 
erty at  a  tax  sale  and  takes  a  tax  title,  he  thereby  extinguishes 
not  only  the  lien  of  his  mortgage,  but  also  the  debt  to  secure 
which  it  was  given,  and  that  an  intervening  mechanic's  lien  then 
takes  priority.* 

If  the  holder  of  a  mechanic's  lien  acquires  the  legal  title  to 
the  property,  the  lien  is  not  merged  so  as  to  render  it  subordi- 
nate to  an  intervening  mortgage,  if  the  intention  of  the  lien- 
holder  was  that  his  lien  should  not  be  merged.^ 

1485.  A  lien  claimant  may  be  estopped  by  his  acts  from 
asserting  his  lien  as  against  a  mortgage  of  the  same  property. 
A  manufacturing  company  was  induced  by  a  donation  of  land 
and  a  loan  of  money  to  build  a  rolling-mill  at  Sandusky.  The 
loan  was  made  by  citizens  of  Sandusky,  who  received  the  bonds 
of  the  company  secured  by  mortgage  of  the  land  and  mill. 
After  the  mortgage  was  recorded,  but  before  any  considerable 

I  Milner  v.  Norris,  13  Minn.  455.  »  Jones  on  Mort.  §§  848,  857,  870- 

^  GermaniaBuilding&Loan  Asso.  v.  873. 

Wagner,  61  Cal.  349;  Iowa  Mortgage  *  Devereaux  v.  Taft,  20  S.  C.  555. 

Co.  u.  Shanquest,  70  Iowa,  124;  Great  ^  Delaware  E.  K.  Construction  Co. 

"Western  Planing  Mill  Co.  f.  Bormans,  v.  Davenport  &  St.  P.  R.  R.  Co.  46 

19  Mo.  App.  671.  Iowa,  406. 
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part  of  the  money  was  paid  to  the  company,  a  firm  comprising 
citizens  of  the  place  who  were  subscribers  to  the  bonds  com- 
menced furnishing  materials  for  the  construction  of  the  mill 
under  an  agreement  that  they  should  be  paid  in  monthly  instal- 
ments out  of  the  cQoneys  received  from  the  bonds.  A  large  part 
of  the  account  was  paid  in  this  manner,  but  a  balance  was  owing 
them  upon  the  subsequent  insolvency  of  the  company,  and  for 
this  balance  the  contractors  attempted  to  assert  a  lien.  It  was 
held,  however,  that  they  were  precluded  by  their  acts  and  agree- 
ment from  asserting  any  lien  as  against  the  mortgage.^ 

1486.  A  subsequent  mortgage  may,  under  some  oircumi- 
stances,  take  precedence  of  a  lien  by  reason  of  estoppel. 
The  assignee  of  a  mechanic's  lien,  pending  proceedings  to  fore- 
close it,  purchased  the  property  and  gave  a  mortgage  upon  it. 
Subsequently  he  prosecuted  the  suit  to  foreclose  the  lien  to  judg- 
ment, sold  the  property  to  satisfy  the  lien,  and  himself  became 
the  purchaser  through  an  intermediate  party.  In  a  suit  by  the 
mortgagee  to  foreclose  the  mortgage,  it  was  held  that  the  mort- 
gage was  superior  to  any  right  or  title  obtained  under  the 
mechanic's  lien.  The  mortgagor  is  estopped  to  deny  that  he 
had  title  to  the  extent  he  had  or  claimed  to  have  at  the  time  he 
gave  the  mortgage,  and  he  is  estopped  to  claim  that  he  after- 
wards procured  some  new  and  independent  title  which  the  mort- 
gage did  not  cover.2 

■■  West  u.  Klotz,  37  Ohio  St.  420,  say  that  their  purchasers  relied  on  the 

429.     "  They  joined  other  citizens  of  mortgage  as  a  security.     Under  such 

Sandusky  in  accepting  the  proposition  circumstances,  there  can  be  no  justice 

of  the   Steel  Company  to  build  the  in  saying  that,  because  they  were  not 

rolling-mill;  they  subscribed  and  paid  fully  paid,  as  they  expected  to  be,  out 

for  bonds  issued  by  the  company  and  of  the  moneys  so  loaned  to  the  Steel 

secured  by  the  mortgage,  and  thereby  Company,  they   may,  on  discovering 

induced  others  to  do  the  same  thing  ;  that  the  company  and  its  guarantors 

they  are  beneficiaries  under  the  mort-  have  failed,  assert  a  mechanic's  lien 

gage  ;  they  received  from  the  Steel  for  the  balance  of  their  debt,   and 

Company,  in  payment  of  more  than  thereby  defeat  the  mortgage,  which 

two  thirds  of  their  claim,  the  sum  of  everybody  interested   in   it   believed 

$57,000,  which  they  knew  had  been  to  be  valid,  until  the  whole   sum  of 

advanced  to  the   Steel   Company  on  $150,000  had  been  advanced  on  the 

the  faith  that  this  was  a  valid  mort-  faith    of    it,    and    expended."      Per 

gage  ;  they  sold  to  others  the  larger  Okey,  C.  J. 

portion  of  the  bonds   they  received  ^  Madaris  v.   Edwards,    32   Kans. 

from  the  company,  and  it  is  fair  to  284. 
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II.  As  Regards  Vendors'  Liens. 

1487.  A  vendor's  lien  for  the  purchase-money  of  the  land 
is  of  course  superior  to  any  mechanic's  lien  for  labor  or  ma- 
terials used  in  the  construction  or  repair  of  a  building  thereon.^ 
A  mortgage  given  in  renewal  of  a  vendor's  lien  has  the  same 
priority.^  It  does  not  matter  in  such  case  that  the  mortgage  is 
given  after  the  mechanic  has  expended  work  and  materials  upon 
the  property.  As  regards  priority,  the  lien  of  the  mortgage 
relates  back  to  the  lien  of  the  vendor.^ 

But  where  a  vendor  reserved  a  lien  in  his  deed  for  the  unpaid 
purchase-money,  and  the  purchaser  erected  a  house  and  gave  his 
note  for  the  materials  used  in  it,  and  then  conveyed  the  premises 
^to  his  vendor,  who  agreed  to  pay  such  note  as  a  part  of  the 
purchase-money  for  the  reconveyance,  it  was  held  that  the  ma- 
terial-man might  enforce  his  lien  upon  the  land.* 

Where  a  mechanic  builds  on  the  land  of  one  who  holds  a  bond 
for  a  deed,  only  the  equitable  interest  of  such  purchaser  is  sub- 
ject to  the  mechanic's  lien ;  but  in  equity  the  mechanic  may 
compel  a  sale  of  the  land,  to  pay  in  the  first  place  the  purchase- 
money  due  the  vendor  under  the  bond,  and  afterwards  the  lien 
debt  due  the  mechanic.® 

III.   As  Regards  Other  Incumbrances. 

1488.  Subsequent  conveyance. — In  the  provisions  in  regard 
to  priority,  a  subsequent  conveyance  is  regarded  as  a  subsequent 
incumbrance,  though  the  statute  in  terms  only  refers  to  "  liens 
and  incumbrances."  ® 

A  purchaser  of  a  building  from  the  owner,  pending  a  proceed- 
ing to  enforce  a  mechanic's  lien  for  its  erection,  takes  the  title 
subject  to  the  lien  which  may  be  established  in  that  proceeding. 
If  such  purchaser  sells  the  building  to  another,  and  induces  him 

1  Louisville  Building  Asso.  v.  Korb,  208;  Wood  «.  Eawlings,  lb.  206;  Hic- 

79   Ky.  190;    Charleston  Lumber  &  kox  w.  Greenwood,  94  111.  266. 
Manuf.  Co.  v.  Brockmyer,  18  W.  Va.        ^  Thorpe  v.  Durbon,  45  Iowa,  192. 
586;    Rees    v.    Ludington,   13   Wis.        '  Wing  w.  Carr,  supra. 
276;  Jessup  v.  Stone,  lb.  466  ;  Neil        *  Adams  «.  Russell,  85  III.  284. 
V.  Kinney,  11  Ohio  St.  58;  Logan  v.        *  Gillespie  v.   Bradford,    7    Yerg. 

Taylor,  20  Iowa,  297;  Wing  v.  Carr,  (Tenn.)  168. 

86  III.  347;  Summers  v.  Stark,  76  111.        °  Warden  v.  Sabins,  36  Eans.  165; 

Fleming  v.  Bumgarner,  29  Ind.  424; 

390  Kellenberger  v.  Boyer,  37  Ind.  188. 
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to  remove  it  to  another  lot,  he  will  hold  the  proceeds  of  the  sale 
as  a  trust  fund  applicable  to  the  discharge  of  the  lien.^ 

1489.  Where  property  subject  to  lien  has  been  sold  in 
different  parcels  to  several  purchasers,  the  earliest  grantor 
has  an  equity  to  have  the  property  last  sold  first  applied  to  sat- 
isfy the  lien.2  This  is  the  rule  applied  in  case  of  the  sale  in 
different  parcels  of  mortgaged  property .^ 

1490.  A  prior  attachment  takes  precedence.  —  An  attach- 
ment of  real  estate  is  superior  to  a  lien  for  labor  or  materials 
furnished  after  the  date  of  the  attachment.*  But  where  the 
lien  accrues  from  the  time  at  which  the  labor  is  done  or  com- 
menced, or  the  materials  are  furnished  or  commenced  to  be  fur- 
nished, the  lien  is  superior  to  the  attachment  subsequently  levied 
upon  the  premises,  though  before  the  commencement  of  the  suit 
to  enforce  it.^  And  so  if  the  lien  attaches  from  the  commence- 
ment of  the  building,  the  lien  takes  precedence  of  an  attachment 
or  judgment  which  becomes  a  lien  subsequently  to  such  com- 
mencement.^ 

The  lien  of  a  mechanic  or  material-man  upon  money  going  to 
a  contractor,  after  notice  of  the  lien  given  to  the  owner  as 
required  by  statute,  is  superior  to  a  lien  acquired  by  a  creditor 
of  the  contractor  under  a  trustee  or  garnishment  process.^ 

1491.  A  judgment  lien  obtained  during  the  construction 
of  a  building  is  inferior  to  a  mechanic's  lien,  which  by  statute 
relates  back  to  the  commencement  of  the  building.* 

1  EUett  w.  Tyler,  41  III.  449.  (Pa.)  269;    Barber  v.  Reynolds,  44 

2  Acquackanonk  Water  Co.  v.  Man-     Cal.  519. 

hattan   Life  Ins.  Co.  36   N.  J.  Eq.        In  Feunsylvauia,  however,  it  is 

586.  held  that  a  purchaser  at  an  execution 

'  Jones  on  Mortgages,  §§  1620-1631.  sale  is  not  bound  to  look  beyond  the 

*  First  Nat.  Bank  v.  Kedman,  57  record.    If  a  lien  has  been  filed  be- 

Me.  405.  fore  such  sale,   the  purchaser  takes 

5  Young  V.   Stoutz,    74   Ala.   574;  subject  to  the  lien,  but  not  otherwise. 

Kothe  V.  Bellingrath,    71    Ala.    55 ;  The  date  of  the  filing  of  the  lien  in 

Welch  V.  Porter,  63  Ala.  225.  such  case  is  the  date  of  the  lien,  and 

^  Grid's  App.  (Pa.)   9  Atl.   Kep.  it  does  not  relate   back  to  the  com- 

861.  mencement  of  the  building.     Readinv 

'  Jones  V.  Church  of  Holy  Trinity,  v.  Hopson,  90  Pa.  St.  494;  Goepp  v. 

15  Neb.  81.  Gartiser,  35  lb.  131. 

8  Hern    v.   Hopkins,  13  S.    &  R. 
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IV.   As  between  Different  Lienors. 

1492.  There  is  no  priority  among  diflferent  persons  hav- 
ing mechanics'  liens  upon  the  same  building.  Where  liens 
attach  from  the  commencement  of  the  building,  as  distinguished 
from  the  commencement  of  the  work,^  "  the  circumstance  of  one 
commencing  work  first  does  not  give  any  priority.  They  all 
stand  upon  the  same  footing,  and  are  to  be  paid  in  full,  or  pro 
rata,  as  the  funds  may  suffice.  Sjich  is  the  express  provision  of 
the  statute  of  New  Jersey.  But  without  any  statute  such  con- 
struction is  the  most  just  and  equitable.  The  building  is  the 
result  of  the  labor  of  the  mason,  carpenter,  bricklayer,  plasterer, 
glazier  and  painter.  It  is  the  joint  product  of  the  skill  of  the 
artisan  and  the  means  of  the  material-man.  Each  contributed, 
and  each  should  share  alike  without  preference.  Some  one  of 
the  various^  kinds  of  mechanics  must  commence  first ;  but  the 
accident  of  commencing  does  not  give  that  one  any  superior 
equity."  ^  And  so  in  a  case  in  Pennsylvania,  where  also  liens 
attach  from  the  commencement  of  the  building,  the  court  said  : 
"All  the  mechanics'  liens  commence  at  the  date  of  the  first 
stroke  of  the  axe  or  spade  used  in  making  the  house,  without 
regard  to  the  time  of  their  being  filed,  or  of  the  doing  of  the 
work  or  furnishing  materials.  The  man  who  does  the  last  of 
the  painting  or  plumbing  comes  in  pari  passu  with  him  who 
built  the  foundation  wall.     All  take  precedence  from  the  com- 

1  In  re  Hoyt,  3  Biss.  436;  Mox-  before  the  other  may  give  him  a  ruin- 
ley  «.  Shepard,  3  Cal.  64;  Crowell  v.  ous  advantage.  In  any  view  we  can 
Gilmore,  18  Cal.  370 ;  Willamette  Co.  take  of  the  subject,  we  can  come  to 
V.  Kiley,  1  Oreg.  183;  Choteau  v.  no  other  conclusion  than  that  the  leg- 
Thompson,  2  Ohio  St.  114,  129.  In  islature  intended  the  money,  whether 
the  latter  case  Judge  Thurman  said  :  arising  from  rents  or  sales,  to  be  dis- 
"  There  is  no  good  reason  why  the  tributed  ^o  raia." 
man  who,  of  necessity  or  by  acci-  The  statutes  quite  generally  have 
dent,  begins  before  another,  should  provisions  regarding  priority  between 
have  priority.  The  painter  and  gla-  different  claimants.  In  some  states 
zier  may  add  far  more  to  the  value  liens  for  labor  are  preferred  to  those 
of  the  building  than  the  mason  who  for  materials.  In  others  it  is  declared 
merely  lays  the  foundation;  yet,  if  that  all  claimants  shall  share  equally 
priorities  exist,  he  may  get  nothing  and  without  priority.  Sub-contrac- 
whatever,  while  the  latter  is  fully  tors,  mechanics,  and  material-men  are 
paid.  The  bricklayer  and  carpenter  generally  preferred  to  original  con- 
usually  commence    about    the    same  tractors. 

time ;    and  if  priorities  are  allowed,  ^  Per  Hopkins,  J.,  in  In  re  Hoyt, 

the  accident  of  one  beginning  a  day  supra. 
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mencement  of  the  building  against  all  other  claims,  and  must 
share  ratably  amongst  themselves."  ^ 

Even  under  a  statute  which  gives  a  lien  only  "  from  the  com- 
mencement of  the  work  or  furnishing  materials,"  it  has  been 
held  that  there  is  no  priority  as  between  the  mechanics  and 
material-men ;  that,  although  they  commenced  work  at  different 
times,  they  were  to  be  paid  equally.^ 

^  In  re  Denkel's  Est.  1  Pearson  ^  Choteau  v.  Thompson,  2  Ohio  St. 
(Pa.),  213.  114,  a  well-considered  case. 
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mechanics'   liens  :    ASSIGNMENT   OF  :     1493-1499. 


1493.  The  authorities  are  somewhat  conflicting  as  to  the 
assignability  of  a  mechanic's  lien.  The  early  authorities  were 
inclined  to  follow  the  general  doctrine  as  to  the  assignability  of 
liens,  and  to  hold  that  a  mechanic's  lien  is  strictly  a  personal 
privilege,  which  cannot  be  enforced  by  an  assignee  of  the  debt 
for  labor  or  materials  in  his  own  name.i  In  some  cases,  more- 
over, it  was  held  that  the  assignee  could  not  prosecute  the  lien 
in  the  name  of  the  assignor.  The  assignment  was  held  to 
destroy  the  right  of  lien,  and  to  reduce  the  claim  to  a  mere 
personal  demand.^ 

1494.  The  later  authorities  hold  that  the  lien  is  not 
destroyed  by  the  assignment  of  the  lien  debt ;  and  while  the 
lien  must  generally  be  enforced  in  the  name  of  the  assignor,  in 
several  states  it  has  been  declared  by  statute  to  be  assignable.' 


1  Pearsons  v.  Tincker,  36  Me.  384; 
Caldwell  v.  Lawrence,  10  Wis.  331; 
Fitzgerald  v.  First  Presbyterian  Ch. 
1  Mich.  (N.  P.)  243  ;  RoUin  v.  Cross, 
45  N.  Y.  766  ;  Roberts  v.  Fowler,  3 
E.  D.  Smith,  632,  635;  S.  C.  4  Abb. 
Pr.  263;  Hallahan  v.  Herbert,  57  N. 
Y.  409. 

2  Tewksbury  v.  Bronson,  48  Wis. 
581,  per  Lyon,  J. 

'  In  Arizona  Territory  the  as- 
signee of  any  contract  or  account  for 
material  furnished  or  labor  performed 
may  attest,  file,  record,  and  enforce 
the  same,  as  if  he  had  been  the  orig- 
inal owner  or  holder  thereof.  R.  S 
1887,  §§  2280,  2284. 

In  Arkansas  the  lien  is  transfer- 
able and  assignable.  Dig.  of  Stats. 
1884,  §  4423.  Otherwise  before  the 
statute.  Dano  v.  M.  &  O.  R.  R.  Co. 
27  Ark.  564. 
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In  Colorado,  any  party  claiming 
a  lien  may  assign  his  claim  and  lien 
to  any  other  claimant  or  other  person, 
who  shall  thereupon  have  all  the 
rights  and  remedies  of  the  assignor. 
G.  S.  1883,  §  2158. 

Georgia:  All  liens  are  assignable 
in  writing,  and  not  otherwise  ;  and 
under  such  assignment  the  assignee 
has  all  the  rights  of  the  assignor. 
Code  1882,  §  1996. 

Nevada  :  Two  or  more  creditors  of 
the  same  class  may  assign  their  claims, 
duly  verified,  to  any  other  creditor  or 
person  of  the  same  class,  and  the  as- 
signee may  commence  and  prosecute 
the  action  upon  them  all  in  his  own 
name.  All  liens  under  this  act  shall 
be  assignable  as  any  other  chose  in 
action.    G.  S.  1885,  §  3824. 

Tennessee :  The  lien  does  not  op- 
erate in  favor  of  any  person  to  whom 


mechanics'  LIEKS  :  ASSIGNMENT  OF.  [§  1494. 

In  some  states  the  assignee  is  expressly  authorized  to  bring  suit 
to  enforce  the  lien  in  his  own  name ;  while  in  others  the  assignee 
might  do  so  under  the  general  rules  of  procedure.^  But  gener- 
ally, when  the  assignee  is  not  expressly  authorized  by  statute  to 
enforce  the  lien  in  his  own  name,  the  suit  to  enforce  it  should  be 
in  the  name  of  the  assignor.  Generally,  too,  it  is  held,  even 
under  statutes  which  declare  mechanics'  liens  assignable,  that 
the  inchoate  right  of  lien  is  not  assignable,  but  only  a  lien  which 
has  been  perfected  by  the  filing  of  a  claim  of  lien.^  The  lien  is 
a  personal  right  which  can  be  exercised,  so  far  as  the  filing  of 
the  claim  goes,  only  by  the  person  in  whose  favor  it  arises. 

In  Iowa  ^  it  is  provided  by  statute  that  mechanics'  liens  shall 
be  assignable,  and  shall  follow  the  assignment  of  the  debt ;  and 
where  such  lien  is  for  personal  services  the  same  shall  be  exempt 
from  execution,  as  now  provided  for  such  services.  Before  the 
enactment  of  this  provision,  it  was  held  that  an  assignment  of 
the  debt  alone  would  not  operate  to  transfer  the  lien.*  Under 
this  statute  it  is  the  perfected  lien  that  follows  the  debt,  and 
not  the  mere  right  to  a  lien  which  the  mechanic  has  not  yet 
availed  himself  of  by  filing  a  claim  therefor  as  required  by  stat- 
ute.^ And  so  an  assignment  by  a  sub-contractor  of  an  order 
for  one  instalment  of  his  claim,  before  the  completion  of  his 
main  contract,  does  not  carry  with  it  the  right  to  a  lien  for  such 
portion.^ 

The  drawing  of  a  draft  by  the  lien-holder  for  the  lien  debt, 

the  debt  is  transferred  without  notice  can  file  a  lien  in  his  own  name,  based 

of  the  lien.     Code  1884,  §  2749.  upon  the  account  assigned,   has   not 

1  Tuttle  V.  Howe,  14  Minn.  145,  been  decided  by  this  court.  But  after 
150;  Skyrme  v.  Occidental  M.  &  M.  the  lien  has  been  filed  the  debt  may- 
Co.  8  Nev.  21 9,  220  ;  laege  v.  ^Bos-  be  assigned,  and  the  assignee  may  en- 
sieux,  15  Gratt.  (Va.)  83;  Kerr  v.  force  it  in  his  own  name.  And  see 
Moore,  54  Miss.  286;  Oliver  ».  Fowler,  Jones  v.  Hurst,  67  Mo.  568  ;  Goff  v. 
22  S.  C.  534  ;  Mason  v.  Germaine,  1  Papin,  34  Mo.  177  ;  Goodman  v. 
Mont.  T.  263.  Pence,  21  Neb.  459  ;   Mason  v.  Ger- 

"  Davis  V.  Bilsland,  18  Wall.  659;  maine,  supra. 

Brown     17.     Harper,    4     Oreg.     89  ;  »  K.  Code  1880,  §  2139. 

Brown  v.  Smith,  55  Iowa,  81;    Gris-  *  First  Nat.  Banku.  Day,  52  Iowa, 

wold  V.   Carthage,   &c.  Ky.   18  Mo.  680,  3  N.  W.  Kep.  728  ;    Brown  v. 

App.  52  ;   Allen  v.  Frumet  M.  &  S.  Smith,  supra. 

Co.  73  Mo.  688;   RoUin  v.  Cross,  45  "  Brown  u.  Smith,  supra;    7  N.  W. 

N.  Y.   766.    In  this  case.  Hough,  J.,  Eep.  401  ;  Langan  v.  Sankey,  lb.  52. 

delivering  the  opinion,  remarked  that  °  •Merchant    v.    Ottumwa     Water 

an  account  for  materials  might  be  as-  Power  Co.   54   Iowa,  451  ;  6  N.  W. 

signed ;    but    whether    the    assignee  Kep.  709. 
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the  acceptance  of  it  by  the  debtor,  and  the  transfer  of  the  draft 
to  a  third  person,  do  not  constitute  an  assignment  of  the  lien  to 
such  third  person.^ 

In  Wisconsin  ^  all  claims  for  liens,  and  rights  of  action  to 
recover  therefor,  are  assignable  so  as  to  vest  in  the  assignee  all 
rights  and  remedies,  subject  to  all  defences  thereto  that  might 
have  been  had  if  such  assignment  had  not  been  made.  Notice 
in  •writing  of  such  assignment,  together  with  a  copy  thereof, 
must  be  served  upon  the  owner  of  the  property  affected  by  such 
claim  for  lien  within  fifteen  days  after  such  assignment  is  made ; 
and  all  payments  made  by  such  original  owner,  before  service  of 
such  notice  of  assignment,  shall  discharge  his  original  debt  to 
the  amount  so  paid. 

1495.  A  mechanic's  lien  is  assignable  in  equity  either 
before  or  after  suit  to  enforce  it  has  been  commenced.  The 
assignee  becomes  the  equitable  owner  of  the  right,  and  may 
enforce  it  for  his  own  benefit  in  the  name  of  the  party  originally 
entitled  to  it,  upon  such  terms  and  conditions  for  the  protection 
of  the  nominal  party  from  costs  and  damages  as  the  court  may 
think  proper.3  Unless  it  is  provided  by  statute  that  the  party 
in  interest  may  prosecute  a  suit  in  his  own  name,  the  suit  should 
be  in  the  name  of  the  assignor.  A  mechanic's  lien  is  so  far  a 
personal  right  that  the  proceeding  to  establish  it,  after  it  has 
been  assigned,  should  be  carried  on  in  the  name  of  the  assignor.* 

A  provision  of  the  Code  of  New  York,  that  every  Action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  has  been 
held  not  to  apply  to  proceedings  under  a  mechanic's  lien  law, 
because  such  proceedings  are  special,  and  do  not  constitute  an 
action  within  the  meaning  of  the  Code  ;  and  therefore,  in  case  of 
the  assignment  of  a  mechanic's  lien  before  the  commencement  of 
proceedings  to  enforce  it,  the  claim  is  properly  prosecuted  in  the 
lienor's  name  for  the  benefit  of  the  assignee.^ 

1  First  Nat.  Bank  v.  Day,  64  Iowa,  Co.  v.  McCaughey,  62  Tex.  271 ;  Austin 
118  ;  S.  C.  52  Iowa,  680.  &  N.  W.  Ry.  Co.  v.  Daniels,  lb.  70. 

2  R.  S.  1878,  §  3316.  *  Phoenix  Mut.  Ins.  Co.  v.  Batchen, 
'  Major  V.  CoUins,  11  Bradw.  (111.)     6  Bradw.  (111.)  621;  Friedman  v.  Rod- 

658  ;  Friedman  v.  Roderick,  20  lb.  erick,  20  lb.  622  ;  RoUin  v.  Cross,  45 
622;  Dixon  v.  Buel,  21  111.  203,  204;  N.  Y.  766;  Fitzgerald  v.  First  Presby- 
Cairo  &  Vincennes  R.  R.  Co.  v.  Fack-  terian  Church,  1  Mich.  (N.  P.)  243; 
ney,  78  111.  116  ;  Austin  &  St.  L.  R.  R.    Murphy  v.  Adams,  71  Me.  113. 

6  Hallahan  v.  Herbert,  57  N.  Y. 
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1496.  Assignment  of  note  for  lien  debt.— If  a  note  has  been 
given  by  the  owner  to  the  contractor  for  the  amount  of  a  lien 
debt  in  such  a  way  that  the  note  itself  is  no  waiver  of  the  lien, 
as  for  instance  when  it  is  delivered  with  a  statement  that  the 
giving  of  the  note  should  not  be  a  waiver  of  the  lien  on  the 
premises  mentioned,  and  the  contractor  delivers  this  as  collateral 
security  without  inducement  to  another,  the  equitable  assignee 
may  enforce  the  lien  in  the  name  of  the  contractor.^ 

1497.  Assignee  must  show  his  right  as  such.  —  One  who 
attempts  to  enforce  a  lien  which  has  arisen  under  a  contract 
made  with  another  as  contractor,  must  show  his  right  as  as- 
signee, or  the  facts  by  which  he  has  become  subrogated  to  the 
rights  of  the  contractor.  The  lien  record  must  upon  its  face 
show  a  right  on  the  part  of  the  claimant  to  impose  a  charge 
upon  the  property.  The  mere  fact  that  the  claimant  or  peti- 
tioner is  a  guarantor  of  the  original  contractor  shows  no  primd 
facie  right  on  his  part  to  enforce  the  lien.^ 

1498.  An  assignee  of  a  contract  who  completes  it  with 
assent  of  the  owner  may  enforce  a  lien  in  the  name  of  the 
assignor.^  If  the  contract  had  been  partly  performed  before  the 
assignment,  the  assignee  may  enforce  a  lien  for  that  part  of 
the  contract  performed  before  the  assignment  as  well  as  the  part 
performed  afterwards.  The  lien  follows  the  debt  or  contract  to 
which  it  appertains.  It  does  not  matter  that  the  assignor  has 
taken  no  steps  to  perfect  a  lien  before  the  assignment.*  A  mere 
right  to  a  lien  before  any  claim  of  lien  has  been  filed  is  assign- 
able.- "  We  can  see  no  reason,"  say  the  Supreme  Court  of  Rhode 
Island,^  "  why  the  lien  should  not  pass  in  equity  with  the  debt 
or  contract  while  it  remains  inchoate  as  readily  as  after  it  is 
consummate.  It  exists  in  right  before  the  filing  of  the  claim, 
adding  to  its  value ;  and  it  is  no  more  than  equitable,  for  the 
sake  of  both  assignor  and  assignee,  that  it  should  pass,  to  be  per- 
fected by  the  assignee  in  the  name  of  the  assignor." 

409  ;   S.  C.  i  Daly,  209  ;  Roberts  v.        a  McDonald  v.  Kelly,  14  R.  I.  335; 

Fowler,  3  E.  D.  Smith,  632.  Pensacola  R.  R.  Co.  v.  SchafEer,  76 

1  Friedman  v.  Roderick,  20  Bradw.  Ala.  233 ;  Davis  v.  Bilsland,  18  Wall. 
(111.)  622.    In  this  case  the  lien  was  659;  Murphy  v.  Adams,  71  Me.  113. 
enforced  by  bill  in  equity  in  the  names        *  McDonald  v.  Kelly,  supra.     Con- 
of  the  assignor  and  of  the  assignee.  tra,  see  cases  cited  in  §  1494. 

2  Dye  V.  Forbes,  34  Minn.  13.  «  McDonald  v.  Kelly,  supra. 
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Where  the  mechanic  who  has  assigned  his  contract  has  not 
been  released  by  the  owner  of  the  property,  and  the  assignee 
does  not  enter  into  any  new  contract  with  the  owner,  but  with 
the  consent  of  the  owner  carries  out  the  contract  assigned,  the 
claim  of  lien  and  the  petition  to  enforce  it  should  be  in  the  name 
of  the  assignor,  both  for  that  part  of  the  contract  performed  be- 
fore the  assignment  and  that  performed  afterwards.^ 

A  lien,  however,  for  extra  work  done  by  the  assignee,  should 
be  prosecuted  in  his  own  name,  if  there  was  no  provision  for  it 
in  the  contract  assigned.^ 

1499.  No  particular  words  are  necessary  to  constitute  an 
assignment  of  a  debt  or  lien ;  it  is  sufficient  if  the  intent  of  the 
parties  to  effect  an  assignment  be  clearly  established.^  When  a 
mechanic's  lien  is  regarded  as  in  the  nature  of  a  mortgage,  or  a 
charge  upon  the  land,  it  can  only  be  assigned  by  a  written  instru- 
ment.* But  other  authorities  regard  the  lien  only  as  a  remedy 
given  to  the  builder  or  mechanic,  and  hold  that  an  assignment  of 
a  note  given  for  the  lien  claim  passes  the  right  to  the  lien  for 
which  the  assignor  has  already  filed  a  claim,  without  any  special 
assignment  of  the  account  or  claim  filed.^  Upon  the  dissolution 
of  a  partnership,  and  the  assignment  by  one  partner  to  the  other 
of  his  interest  in  the  partnership,  the  continuing  partner  may 
enforce  in  the  name  of  the  firm  a  lien  which  had  accrued  to  the 
partnership.^ 

An  assignee  for  the  benefit  of  creditors  may  enforce  a  me- 
chanic's lien  existing  in  favor  of  the  assignor.'^ 

1  McDonald  v.  Kelly,  14  R.  I.  335  ;  *  Kitter  v.  Stevenson,  7  Cal.  388; 
and  see  Pearsons  v.  Tincker,  36  Me.     St.  John  v.  Hall,  41  Conn.  522. 

384,  387;  Murphy  v.  Adams,  71  Me.  *  Sinton  v.  Steamboat  Robert,  46 

113.  Ind.  476. 

2  McDonald  v.  Kelly,  supra,  per  "  Bnsfield  e.  Wheeler,  14  Allen 
Durfee,  J.  (Mass.),  139. 

8  Skyrme  v.  Occidental  M.  &  N.  '  German  Bank  v.  Schloth,  59  Iowa, 
Co.  8  Nev.  219.  316. 
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MECHANICS    LIENS:    WAIVER  AND  LOSS  OE. 


I.  By  agreement   or   estoppel,  1500- 

1511. 
II.  By  abandoning  the  contract,  1512- 
1518. 

III.  By  taking  security,  1519-1531. 

IV.  By  taking  the  debtor's  promissory 

notes,  1532-1537. 
V.  By  destruction  of  the  building  or 
improvement,  1538-1541. 


VI.  By  subsequent  conveyance,  1542- 

1545, 
VII.  By  the  bankruptcy  or  insolvency 
of  the  debtor,  1546-1550. 
VIII.  By  bar  of  debt  under  the  statute 
of  limitations,  1551. 
IX.  By  a  personal  judgment,  1552. 


I.  By  Agreement  or  Estoppel. 

1500.  The  lien  may  be  waived  by  an  agreement  either 
express  or  implied.  A  lien  created  by  statute  may  be  waived 
just  as  any  other  lien  may  be  waived.^  "It  is  brought  into 
operation  by  the  established  law  of  the  land,  and,  in  the  absence 
of  special  arrangements  to  the  contrary,  parties  are  presumed 
to  have  contracted  for  work  and  materials  with  reference  to  this 
law.  But  no  statute  will  be  so  construed  as  to  prohibit  the  for- 
mation of  contracts  not  in  conflict  with  public  policy.  If,  there- 
fore, parties  deem  it  advisable  to  enter  into  an  agreement  in- 
consistent with  the  existence  of  a  lien,  the  statute  will  not  be 
construed  to  operate  so  as  to  create  a  lien  and  thereby  destroy 
the  special  contract."  ^  Thus,  if  a  mechanic,  before  commencing 
work  upon  a  building  in  course  of  construction,  agrees  with  the 
owner  that  he  will  look  only  to  the  contractor  for  his  pay,  he 
thereby  waives  any  right  to  a  lien  which  the  law  would  other- 
wise give  him.^  But  inasmuch  as  the  law  secures  the  right,  the 
presumption  is  that  the  right  exists  if  the  claimant  has  brought 
himself  within  the  protection  of  the  statute  by  complying  with 
all  the  formalities  prescribed.     It  then  rests  with  the  defendant 


1  Iron  Co.  V.  Murray,  38  Ohio  St 
323. 

2  Willison  V.  Douglas,  66  Md.  99, 
102,  per  Yellott,  J. 

"  Murray  v.  Earle,   13  S.   C.  87  ; 
Sodini  v.  Winter,  32  Md.  130;  Long 


V.  Caffrey,  93  Pa.  St.  526.  A  release 
of  a  lien  in  favor  of  two  joint  con- 
tractors made  by  one  in  the  name  of 
both,  but  in  fraud  of  the  other,  is  not 
binding  upon  the  latter.  Canal  Co.  v. 
Gordon,  6  Wall.  561. 
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to  show  that  the  claimant  has  knowingly  surrendered  or  waived 
his  lien.^ 

An  agreement  by  a  contractor  not  to  file  a  lien  is  of  course 
a  waiver  of  the  right.  Even  where  such  an  agreement  by  the 
contractor  was  accompanied  in  the  same  instrument  by  an  agree- 
ment on  the  part  of  the  owner  that  he  would  insure  the  building 
to  secure  the  contractor,  it  was  held  that  the  agreements  were 
separate  and  independent  covenants,  and  that  the  contractor 
could  not  file  a  lien  upon  the  failure  of  the  owner  to  insure.^ 
But  an  agreement  by  a  contractor  to  pay  and  discharge  all 
claims  for  labor  and  materials,  so  that  there  shall  be  no  lien 
upon  the  property,  or  his  agreement  that  no  sub-contractor  or 
material-man  should  file  a  lien,  does  not  prevent  the  contractor 
himself  from  filing  a  lien.^ 

1501.  The  right  may  be  waived  by  an  implied  agreement 
or  understanding  between  the  parties,  such  as  an  understanding 
evidenced  by  a  long-continued  usage  to  keep  mutual  accounts  in 
relation  to  their  respective  lines  of  business,  and  at  the  end  of 
every  six  months  to  adjust  and  settle  the  balance  by  a  note  pay- 
able in  four  months.  Such  an  understanding,  implied  from  their 
mode  of  dealing,  in  the  absence  of  any  contract,  is  inconsistent 
with  the  right  to  perfect  a  mechanic 's  lien  for  labor  or  materials 
furnished.  The  fact  that  the  account  contains  items  not  within 
the  scope  of  the  statute,  strongly  tends  to  show  that  credit  was 
given  to  the  personal  responsibility  of  the  owner.* 

1502.  A  waiver  which  is  binding  between  the  contractor 
and  the  owner  is  binding  upon  all  persons  claiming  under  the 
contractor.^  Thus,  if  a  contractor  has  agreed  not  to  incumber 
the  property  by  a  lien,  or  to  permit  it  to  be  so  incumbered  by 
any  sub-contractor  or  other  person,  a  sub-contractor  knowing  of 
the  existence  of  the  contract  is  put  upon  inquiry  and  is  affected 
with  notice  of  its  contents  and  stipulations.  In  furnishing  labor 
and  materials  to  the  original  contractor  he  does  so  in  subordina- 

1  McCabe  v.  McEea,  58  Me.  95,  99;  *  Iron  Company  ».  Murray,  38  Ohio 
Hinchman  v.  Lybrand,  14  S.  &  K.  St.  823;  Gorman  v.  Sagner,  22  Mo. 
(Pa.)  32.  137. 

2  Long  V.  CafErey,  93  Pa.  St.  626.  «  Bowen  v.  Aubrey,  22  Cal.  566 ; 
"  Young  ».  Lyman,  9  Pa.  St.  449;     Tombs  v.  Rochester  R.  R.  18  Barb. 

Mulrey  u.  Barrow,  11  Allen  (Mass.),     (N.  Y.)   583;  Buel  v.  Lockport,   3 
152.  N.  Y.  197. 
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tion  to  the  provisions  of  the  contract  and  to  the  rights  of  the 
owner  under  it.' 


1503.  Waiver  on  promise  of  payment.  —  Where  one  having 
a  mechanic's  lien  was  made  a  party  defendant  to  an  action  to 
foreclose  a  mortgage  upon  the  allegation  that  the  lien  was  prior 
to  the  mortgage,  and  afterwards,  when  such  defendant  was  about 
to  enter  his  defence,  the  mortgagee  induced  him  to  desist  by 
promising  that  he  would  pay  the  defendant's  lien,  and  obtained 
a  decree  accordingly,  upon  his  failure  to  pay  the  amount  of  the 
lien,  the  defendant  could  not  have  the  decree  vacated  on  account 
of  fraud.  He  waived  his  lien  in  consideration  of  the  plaintiff's 
promise  to  pay  it,  and  his  right  then  was  not  to  have  the  lien 
established,  but  to  sue  on  the  promise  to  pay  it.^ 

A  release  of  a  lien  was  obtained  upon  the  representation  that 
a  subsequent  mortgagee  would  pay  and  secure  the  amount  of  the 
lien  from  the  proceeds  of  a  larger  mortgage  which  the  mortgagee 
would  take.  The  mortgagee  had  made  the  promises  the  owner 
represented  he  had  made  ;  but  after  paying  a  part  of  the  lien  he 
refused  to  pay  or  secure  the  remaining  part  of  the  debt.  It  was 
held  that  the  lien  creditor  was  entitled  to  the  benefit  of  the 
promise  of  the  mortgagee,  and  that  unless  he  paid  or  secured 
the  whole  of  the  lien  debt,  as  he  had  promised,  he  would  be  en- 
joined from  pleading  the  release  of  the  lien  to  an  action  at  law  on 
the  lien  claim.^ 

1504.  Release  to  enable  the  owner  to  mortgage  or  sell  the 
property.  —  It  is  clear  that  if  a  mechanic  who  has  filed  his  lien 
afterward  releases  it,  in  order  to  enable  the  owner  to  obtain  a 
loan  by  a  mortgage,  he  cannot  afterwards  claim  a  lien  as  against 
the  mortgagee.* 

A  mechanic  who  has  a  right  of  lien  may  also  waive  it  by  his 
conduct  with  reference  to  a  mortgage  or  conveyance  which  the 
owner  is  negotiating  with  the  approval  of  the  mechanic.  If  by 
his  conduct  he  substantially  says  the  lien  is  waived,  and  he  will 
look  to  the  proceeds  of  the  sale  or  mortgage  for  the  satisfaction 
of  his  claim,  he  in  fact  waives  his  lien  as  against  the  purchaser 

1  Bowen  V.  Aubrey,  22  Cal.  566.  *  Phillips  v.  Gilbert,  2  Me  Ar.  (D.  C.) 

2  Lumpkin  v.  Snook,  63  Iowa,  515.  415.     And  see  Scott  v.  Orbison,  21 

3  Katzenbach  v.  Holt  (N.  J.),  12  Ark.  202;  Alexanders.  Slavena,  7  B. 
Atl.  Rep.  383.  Men.  (Ky.)  351. 
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or  mortgagee.^  And  so  if  a  mechanic  who  has  performed  labor 
and  furnished  materials  in  building  a  house  is  present  at  a  mort- 
gagee's sale  of  the  premises,  and  states  that  there  is  no  incum- 
brance upon  the  premises,  and  advises  a  person  present  to  buy  it, 
and  this  person  relying  upon  such  representation  does  buy  it,  the 
mechanic  cannot  claim  a  lien  as  against  such  purchaser,  and  may 
be  enjoined  from  selling  the  property  upon  an  order  obtained 
upon  default  and  without  the  knowledge  of  the  purchaser.^ 

1505.  A  release  of  the  lien  will  not  be  inferred  from  doubt- 
ful expressions.  Thus,  where  a  clause  in  a  contract  for  build- 
ing several  houses  provided  that  the  contractor  should  release 
from  mechanics'  liens  all  the  houses  as  soon  as  they  were  respec- 
tively completed  and  ready  for  occupancy,  it  was  held  that  there 
was  no  intention  to  relinquish  all  claim  of  lien  upon  the  houses 
absolutely,  but  only  to  release  each  house  as  soon  as  it  should  be 
finished,  retaining  a  lien  upon  the  others  until  they  also  should  be 
finished.  It  was  not  a  provision  that  no  lien  should  exist,  but 
only  a  provision  for  a  future  release  of  the  lien  on  each  house 
when  it  should  be  finished  and  ready  for  sale.® 

And  so  where  a  contractor,  writing  to  the  owner  to  inform  him 
that  he  could  not  fulfil  the  contract,  stated  that,  in  order  that  the 
owner  might  make  other  arrangements  to  proceed  with  the  build- 
ing, he  released  him  from  further  liability  upon  the  contract  from 
that  date,  it  was  held  that  this  was  not  a  relinquishment  of  all 
claim  and  lien  for  what  was  then  due  him,  but  only  a  waiver  of 
his  right  to  xiomplete  the  contract,  and  to  receive,  as  the  contract 
provided,  one  of  the  houses  in  part  payment.* 

1506.  A  sub-eontractor  may  be  estopped  from  claiming - 
a  lien  by  fraudulently  inducing  the  owner  to  employ  a  certain 
contractor  through  false  representations  as  to  his  responsibility. 
But  a  sub-contractor  is  not  estopped  from  asserting  his  lien  as 
against  the  owner  by  the  fact  that  the  latter  was  induced  to  em- 
ploy a  certain  contractor  to  build  a  house,  by  verbal  statements 
that  if  such  contractor  was  employed  he,  the  sub-contractor,  would 
be  responsible  that  the  contractor  would  so  perform  his  contract 

1  McGraw  v.  Bayard,  96  111.  146;  '  McLaughlin  v.  Reinhart,  54  Md. 
Scott  V.  Orbison,  21  Ark.  302.  71. 

2  HincWey   u.  Greany,   118   Mass.  *  McLaughlin  v.  Keinhart,  supra. 
596. 
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that  no  liens  would  be  filed,  unless  it  is  alleged  and  proved  that 
the  sub-contractor  made  the  representation  with  the  intention  of 
inducing  the  employment  of  the  contractor,  with  the  ulterior 
purpose  of  availing  in  some  way  of  the  misrepresentation.  The 
sub-contractor  incurred  no  legal  responsibility  by  such  represen- 
tation, inasmuch  as  his  statement  was  not  in  writing.^ 

1507.  Sub-oontraotor's  waiver  by  directing  owner  to  pay 
contractor.  —  A  material-man  who  has  furnished  materials  to  a 
contractor,  by  directing  the  owner  to  pay  the  contractor  money 
withheld  from  the  latter  for  the  protection  of  the  material-man, 
waives  his  lien  to  the  extent  of  such  payment;  for,  as  between 
the  material-man  and  the  owner,  the  effect  is  the  same  as  if  the 
owner  had  paid  the  money  directly  to  the  material-man.^ 

A  sub-con tractbr  or  mechanic,  by  agreeing  with  the  owner  be- 
fore commencing  work  upon  a  building  that  he  would  look  only 
to  the  contractor  for  his  pay,  thereby  waives  any  right  which  the 
law  might  otherwise  give  him  to  a  lien  upon  such  building.* 

1508.  A  lien  is  of  course  discharged  by  payment  of  the 
lien  debt,  whether  the  debt  be  one  between  the  owner  and  prin- 
cipal contractor,  or  one  between  the  principal  contractor  and  a 
sub-contractor.  If  the  debt  be  once  paid  by  an  application  of 
funds  for  that  purpose,  the  application  cannot  afterwards  be 
changed  to  suit  the  convenience  or  interests  of  the  creditor. 
Thus,  where  a  contractor  is  indebted  to  a  material-man  on  two 
accounts  for  materials  furnished  for  two  different  buildings  on 
premises  of  different  owners,  and  he  makes  a  payment  which  the 
creditor  at  first  applies  on  one  account,  but  afterwards  changes  it 

,  to  the  other,  and  it  does  not  appear  that  the  first  application  was 
made  by  mistake,  the  lien  under  the  first  account  is  thereby 
released  to  the  extent  of  the  payment  so  applied,  and  it  is  not 
waived  by  the  subsequent  change  in  the  application.* 

1509.  Unaccepted  orders  on  the  owner.  —  A  contractor  en- 
titled to  a  lien  is  not  estopped  to  enforce  it  by  the  fact  that  he 

1  Abham  v.  Boyd,  7  Daly  (N.  Y.),  contractor  in  favor  of  a  third  person, 
30.  Havighorst  v.  Lindberg,  67  111.  463. 

2  Rand  v.    Grubbs,    26   Mo.  App.        «  Murray  v.  Earle,  13  S.  C.  87. 
591.     See  further,  as  to   estoppel  of        *  Chicago  Lumber  Co.  v.  Woods, 
sub-contractor  by  being  present  when  53  Iowa,  552. 

the   owner  accepts  an  order  of  the 
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has  given  orders  on  the  owner  of  the  property  for  the  amount 
due  him,  provided  the  owner  has  not  accepted  such  orders  and 
they  have  been  reassigned  to  the  claimant  before  the  filing  of  his 
lien.^ 

1510.  A  contract  payable  otherwise  than  in  money,  as 
for  instance  by  a  conveyance  of  a  lot  of  land,  may  be  enforced 
when  the  owner  has  upon  demand  refused  or  neglected  to  fulfil 
the  contract,  and  so  has  rendered  himself  liable  to  pay  in  money. 
In  such  case  the  court  must  determine  the  amount  that  is  to  be 
paid  in  money,  and  then  it  may  proceed  in  the  same  manner 
as  though  such  amount  had  been  required  to  be  paid  by  the 
contract.^ 

1511.  In  several  states  there  are  provisions  for  dissolving 
a  lien  by  filing  a  bond  with  sureties.  The  effect  of  an  under- 
taking filed  in  a  lien  suit  in  pursuance  of  a  statute,  to  pay  any 
judgment  that  may  be  rendered  upon  the  lien  claim,  is  to  release 
the  property  from  the  lien,  and  to  oblige  the  complainant  to  have 
recourse  to  the  parties  who  entered  into  the  undertaking ;  but  a 
decree  cannot  be  entered  against  them  in  the  equitable  suit  to 
enforce  the  lien,  unless  it  be  expressly  so  stipulated  in  the  instru- 
ment, or  unless  the  parties  have  entered  into  a  recognizance.^ 

"Where  a  building  contractor  makes  an  assignment  for  the 
benefit  of  his  creditors,  and  his  assignee  discharges  a  lien  filed 
by  a  sub-contractor  by  depositing  the  amount  of  it  v^ith  the 
county  clerk,  and  completes  the  work  and  receives  payment 
therefor,  the  sub-contractor,  upon  the  foreclosure  of  his  lien,  is 
entitled  to  the  money  deposited,  with  costs  to  be  paid  out  of  the 
assigned  estate.* 

1  Palmer  i-.  Uncas  M.  Co.  (Cal.)  11  v.  McFee,  2  Miles  (Pa.),  214  ;  Ger- 
Pac.  Kep.  666.  mania  Building  Co.  v.  Wagner,   61 

2  Dowdney  v.  McCuUom,  59  N.  Y.  Cal.  349.  But  this  seems  doubtful 
367.  law.    If  the  bond  were  given  with 

8  Phillips  V.  Gilbert,  101  U.  S.  721.  sureties,  the  lien  would  be  discharged 

It  has  been  held,  however,  that  the  under  the  rule  that  it  is  waived  by 

acceptance  of  a  bond  with  a  power  of  taking  collateral  security, 

attorney  to  confess  judgment  is  not  a  *  McMurray  v.  Hutcheson,  10  Daly 

waiver  of  the  lien.     In  re  Thompson,  (N".  T.),  64. 
2  Browne  (Pa.),  297.    See,  also,  Crean 
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II.   By  Abandoning  the   Qontraot. 

1512.  A  contractor  who,  without  default  on  the  part  of 
the  employer,  abandons  the  undertaking,  can  enforce  no  lien 
for  what  he  has  done.*  Neither  can  a  sub-contractor,  who  has 
furnished  materials  to  such  contractor,  maintain  a  lien  therefor,^ 
at  least  not  for  an  amount  which  shall  cause  any  loss  to  the 
owner  upon  the  completion  of  the  contract  by  other  persons.^ 
The  point  is  illustrated  in  a  recent  case.  A  builder  entered  into 
a  contract  for  the  erection  of  a  building  for  a  stipulated  price. 
By  the  terms  of  the  contract  the  owner  agreed  to  pay  the  builder 
eighty  per  cent,  of  the  labor  and  materials  every  Saturday,  and 
the  balance  upon  the  completion  of  the  building,  making  no 
reservation  for  protection  against  liens  of  sub-contractors.  A 
lumber  dealer  filed  a  lien  for  lumber  used  in  the  construction  of 
the  building,  and  notice  was  duly  served  upon  the  owner.  A 
few  days  afterwards,  the  builder,  who  had  in  the  mean  time  re- 
ceived a  large  amount  of  money  on  the  contract,  abandoned  the 
work,  and  it  was  completed  by  another,  though  at  a  cost  less 
than  the  amount  stipulated  in  the  original  contract.  In  a  suit 
to  enforce  the  lumberman's  lien,  it  was  held  that  the  owner  was 
not  bound  to  know  who  furnished  the  materials,  nor  whether 
there  were  any  unpaid  claims  for  materials ;  and  that  the  lien 
could  be  enforced  for  an  amount  equal  only  to  the  difference 
between  the  cost  of  the  building  when  completed  and  the  con- 
tract price.* 

1  Wallis  V.  Smith,  21  Ch.  D.  243;  It  is  exceedingly  doubtful  if  the  de- 

Malbon  v.  Birney,  11  Wis.  107;  Stag-  fendant  could  have  excused  himself 

ner  v.  Woodward  (Ky.),  1  S.  W.  Kep.  from  paying  in  accordance  with  the 

583.  contract  by  claiming  the  lumber  was 

^  Malbon  v.  Birney,  supra.  not  paid  for.    .    .    .    Having  merely 

*  FuUerton  Lumber  Co.  v.  Osborn  knowledge  that  the  contractors  had 
(Iowa),  34  N.  W.  B.ep.  215;  Blythe  procured  lumber  from  some  person 
V.  Poultney,  31  Cal.  233;  Wiggins  v.  unknown,  the  defendant  was  not  bound 
Bridge,  70  Cal.  437.  to  inquire  and  protect  himself  against 

*  FuUerton  Lumber  Co.  v.  Osborn,  the  lien  of  such  person,  when  the  con- 
supra.  The  court,  Seevers,  J.  said:  tract  did  not  authorize  him  to  do  so." 
"  The  defendant  was  bound  to  pay  in  For  a  similar  case  and  similar  deci- 
accordance  with  the  contract;  if  he  sion,  see  Wiggins  v.  Bridge,  supra. 
had  failed  to  do  so,  he  would  have  In  a  case  where  the  owner  in  his  con- 
become  liable  for  all  the  damages  sus-  tract  reserved  the  right  to  discharge 
tained  thereby  by  the  contractors,  who  mechanics'  liens  if  they  should  be 
could  possibly  have  abandoned  the  job  claimed,  this  was  regarded  as  a  con- 
fer this  reason  earlier  than  they  did.  trolling  circumstance,   for    then    the 
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But  the  rights  of  a  sub  -  contractor  cannot  be  impaired  or 
abridged  by  subsequent  acts  or  agreements  of  the  parties  to  the 
original  contract,  without  his  consent,  express  or  implied.  If  by 
the  terms  of  that  contract  a  certain  part  of  the  sum  to  become 
due  to  the  contractor  for  erecting  a  building  is  to  be  reserved 
until  after  the  completion  of  the  building,  and  the  owner  pays 
over  to  the  contractor  the  whole  or  a  part  of  that  sum  before  the 
completion  of  the  building,  whereupon  the  contractor  abandons 
the  undertaking,  the  sub-contractor  is  not  deprived  of  his  lien.i 

1513.  Effect  of  contractor's  abandonment  upon  sub-con- 
tractors. —  An  abandonment  of  his  contract  by  the  contractor, 
under  such  circumstances  that  nothing  is  due  him  from  the 
owner,  deprives  those  claiming  under  the  contractor  of  all  right 
of  lien.2  At  most,  the  owner  will  only  be  liable  for  so  much  as 
the  work  and  materials  may  be  shown  to  be  reasonably  worth 
according  to  the  original  contract  price,  first  deducting  so  much 
as  has  been  rightfully  paid  under  the  contract,  and  any  damages 
the  owner  has  sustained  in  consequence  of  the  contractor's  de- 
fault in  his  contract.' 

Where  by  the  terms  of  a  building  contract  the  owner,  upon 
the  default  of  the  contractor  to  supply  sufficient  materials  or 
workmen,  was  authorized,  after  three  days'  notice,  to  provide 
them  and  to  deduct  the  expense  from  the  amount  of  the  con- 
tract, and  a  default  occurred,  and  the  owner,  after  such  notice, 
supplied  labor  and  materials  to  complete  the  work,  the  cost  of 
which,  with  the  amounts  paid  to  the  contractor,  amounted  to  less 
than  the  contract  price,  it  was  held  that  one  who  had  supplied 
materials  to  the  contractor  could  maintain  a  lien  to  the  extent  of 
the  difference  between  the  amount  the  owner  had  paid  and  the 
contract  price.*  The  defendant,  by  electing  to  go  on  under  this 
clause  of  the  contract,  waived  the  right  to  insist  upon  a  forfeiture 

owner  was  not  bound  to  pay  in  ac-  298;  Henley  v.  Wadsworth,  38  Cal. 

cordanee  with  the  contract;  and  more-  356. 

over  he  has   anticipated   that   there  ^  Linn  v.  O'Hara,  2  E.  D.  Smith 

might  be  liens,  and  he  should  be  held  (K  Y.),  560;  Malbon  v.  Birney,  11 

to  inquire  as  to  the  existence  of  claims  Wis.  107. 

that  might  become  liens.     Gilchrist  y.  '  Mehrle   v.    Dunne,    75    III.   239; 

Anderson,  59   Iowa,  274,   13  N.  W.  Fullerton     Lumber    Co.    v.    Osborn 

Rep.  290;  Winter  v.  Hudson,  54  Iowa,  (Iowa),  34  N.  W.  Rep.  215. 

336,  6  N.  W.  Rep.  541.  '  Murphy   v.   Buekman,  66  N.  Y. 

1  Shaver  v.  Murdock,  36  Cal.  293,  297,  300;   Gillen  v.  Hubbard,  2  Hill 
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for  the  failure  of  the  contractor  to  perform  the  contract.  The 
owner  was  not  precluded  thereafter  from  claiming  damages 
against  the  contractor  for  defective  performance,  or  for  failure 
on  his  part  to  complete  the  building  at  the  time  specified ;  and 
these  damages  he  could  recoup  against  any  sum  due  the  con- 
tractor for  work  done  under  the  contract.  But  he  could  not 
avail  himself  of  the  right  given  by  the  contract  to  complete  the 
work,  thereby  substituting  himself  in  place  of  the  contractor, 
and  at  the  same  time  claim  that  the  contract  was  at  an  end,  and 
refuse  to  account  to  the  contractor  for  work  done  under  it,  on 
the  ground  that  the  contract  was  forfeited.  The  election  to  do 
the  work  at  the  contractor's  expense,  under  the  clause  referred 
to,  assumed  that  the  contract  was  then  in  force.-^ 

1514.  Contract  proviBions  for  enabling  owner  to  proceed, 
■with  the  ■work.  —  Under  a  contract  which  provides  that  if  a  con- 
tractor shall  neglect  to  supply  suflBcient  materials,  the  owner  may 
provide  them  after  three  days'  notice  in  writing  to  supply  them, 
and  deduct  the  expense  from  the  contract  price,  the  owner,  in  set- 
ting up  the  failure  of  the  contractor  to  supply  sufficient  mate- 
rials, should  aver  such  failure  and  notice  in  writing,  as  provided 
by  the  contract.^  If  he  also  relies  upon  the  fact  that  the  cost  of 
completing  the  work,  together  with  the  payments  already  made, 
amounts  to  more  than  the  contract  price,  he  should  aver  that  the 
payments  made  were  due  when  made,  and  that  the  sums  paid  to 
complete  the  building  were  paid  to  complete  it  according  to  the 
terms  of  the  contract,  and  that  the  aggregate  payments  exceed 
the  amount  that  was  to  be  paid  by  the  contractor.^ 

1515.  By  statute  in  a  few  states  *  it  is  provided  that,  if  the 
progress  or  completion  of  the  work  be  suspended  by  the  default 
or  decease  of  the  owner,  without  the  consent  of  the  head  or  sub- 
contractor or  material-man,  he  or  they  or  any  of  them  may  pro- 
ceed with  the  work,  in  accordance,  however,  with  the  terms  of 
the  original  plan  or  contract,  and  on  completion  thereof  have 
either  or  all  the  remedies  provided  by  statute.     Under  this  pro- 

1  Murphy  y.Buckman,  66  N.y.  297,  «  Minnesota:  Stats.  1878,  ch.  90, 
300,  per  Andrews,  J.  §  9. 

"  Quale  V.  Moon,  48  Cal.  478.  Nebraska  :  Comp.  Stats.  1885,  ch. 

Quale  V.  Moon,  supra.  54,  §  5. 

Ohio :   1  R.  S.  1880,  §  3205. 
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vision  a  material-man  may  proceed  with  the  work  in  accordance 
with  such  plan,  and  may,  on  the  completion  of  the  same,  perfect 
a  lien  for  the  work  and  for  the  materials  furnished.  Although 
his  contract  was  merely  for  the  supply  of  material,  he  may  by 
force  of  the  statute  proceed  with  the  work  and  complete  the 
building,  and  furnish  the  materials  for  such  completion.  In  such 
case  the  lien  has  priority  of  a  levy  of  a  judgment  upon  the  prop- 
erty by  a  creditor  of  a  devisee  of  the  decedent,  though  the  levy 
be  made  before  the  work  is  done.^ 

1516.  A  sub-contractor  waives  his  lien  by  abandoning  his 
contract  with  his  employer,  and  accepting  the  personal  re- 
sponsibility of  the  owner  of  the  premises,  and  making  a  new 
contract  with  him.  He  may  acquire  a  lien  under  the  new  con- 
tract for  labor  and  materials  afterwards  furnished,  but  he  loses 
his  lien  for  labor  and  materials  previously  furnished.^ 

1517.  A  building  contract  is  terminated  by  the  death  of 
the  contractor,  and  a  sub-contractor  or  material-man  can  have  no 
lien  thereafter  for  work  done  or  materials  furnished  under  that 
contract,  but  only  by  virtue  of  some  new  contract  with  the  owner. 
To  obtain  a  lien  for  what  he  has  already  done  under  the  contract, 
he  must  file  his  claim  or  account  of  lien  within  the  limited  time 
after  the  contract  was  terminated  by  the  contractor's  death.^ 

1518.  Destruction  of  the  building.  —  If  by  contract  the  risk 
of  fire  is  to  be  with  the  owner,  a  workman  is  not  deprived  of  his 
lien  by  the  destruction  of  the  building  by  fire,  so  that  he  is  pre- 
vented without  fault  on  his  part  from  completing  his  contract.* 

III.   By  TaMng  Security. 

1519.  Generally  it  may  be  said  that  a  lien  is  waived  by 
taking  collateral  security  for  the  debt  which  by  operation  of 
the  statute  might  be  secured  by  the  lien.^     This  is  upon  the 

1  Holbrook  v.  Ives,  44  Ohio  St.  316,  400;  The  St.  Jago  de  Cuba,  9  Wheat. 
9  N.  East.  Rep.  228.  409,  416;  Grant  v.  Strong,  18  Wall. 

2  Whitney  u.  Joslin,  108  Mass.  103;  623;  McMurray  v.  Brown  91  U.  S. 
Abbott  V.  Nash,  35  Minn.  451.  257;  Willison  v.  Douglas,  66  Md.  99; 

'  Gauss  V.  Hussmann,  22  Mo.  App.  Craskey  v.  Corey,  48  111.  442;  Little 

115.  V.  Vredenburgh,  16  Bradw.  (111.)  189; 

»  Sontag  V.  Brennan,  75  111.  279.  Brady  v.  Anderson,  24  111.  110;  Kin- 

5  Phelps  V.  The   Camilla,   Taney,  zey  v.  Thomas,  28  111.  502;  Clark  v. 

408 


BY   TAKING  SECURITY.  [§  1520. 

ground  that  the  taking  of  other  full  security  is  inconsistent  with 
the  idea  of  there  being  a  mechanic's  lien  upon  the  land  for  the 
same  debt;  or,  in  other  words,  the  taking  of  such  other  security 
shows  an  intention  to  waive  the  security  afforded  by  the  statu- 
tory lien.  It  is  immaterial  what  such  security  be  if  only  it  be 
a  distinct  security.  It  may  be  a  mortgage  of  the  same  or  other 
property ;  ^  or  a  pledge ;  ^  or  the  obligation  of  a  third  person  ;  ^ 
or  a  chattel  mortgage.* 

In  Iowa  it  is  provided  by  statute^  that  no  person  shall  be  en- 
titled to  the  lien  who  before  completion  of  the  work  shall  take 
any  collateral  security,  though  the  taking  of  such  security  after 
the  completion  of  the  contract  does  not  affect  the  lien  unless  it  is 
expressly  taken  in  lieu  of  the  lien. 

The  creditor  takes  collateral  security  within  the  meaning  of 
the  statute  who  takes  a  separate  obligation,  or  takes  a  transfer  of 
property  or  of  other  contracts  to  guarantee  the  performance  of 
the  contract.^  The  object  of  the  statute  doubtless  is  to  prevent 
any  one  from  obtaining  a  lien  who  takes  security  for  the  amount 
due  or  to  become  due  at  any  time  before  he  completes  his  con- 
tract, be  it  for  work  or  materials.'^  The  taking  of  collateral  se- 
curity, after  the  completion  of  the  work  or  the  furnishing  of  the 
materials  for  which  a  lien  is  claimed,  is  no  waiver  of  the  lien 
although  the  building  still  remains  incomplete.^ 

1520.  Intention  to  ■waive  the  lien.  —  There  are  authorities, 
however,  which  hold  that  the  taking  of  security  does  not  of  itself 

Moore,  64  111.  273;  Muir  v.  Cross,  10  Gardner  u.Ball,  29  111.  277;  Weaver 

B.  Mon.  rKy.)  277.  v.  Demuth,  40  N.  J.  L.  238. 

Contra,  Hall  v.  Pettigrove,   10  Hun  ^  Gorman  v.  Sagner,  22  Mo.  137. 

(N.  Y.),  609.  8  Little  v.  Vredenburgh,  16  Bradw. 

By  statute   in    several   states    the  (111.)  189;  Kinzey  n.  Thomas,  28  111. 

taking  of  security  is  a  waiver  of  the  502;  Cowl  v.  Varnum,   37   111.   181; 

lien  :  —  German   Luth.  Church   v.  Heise,   44 

Dakota    Territory  :     Code     Civ.  Md.  453,  479  ;  Button  v.  N.  E.  Mut. 

Pro.  §  654.  F.  Ins.  Co.  29  N.  H.  153. 

Georgia:  Code  1882,  §  1979.  ^  Kinzey  v.  Thomas,  swpra. 

Kentucky:   G.    S.   1883,   ch.    70,  6  l^ws  1876,  oh.  100,  §  2;   1  K. 

§  5.  Code  1880,  §  2129. 

New  Mexico  :  Comp.  Laws  1884,  «  Mervin  v.  Sherman,  9  Iowa,  331. 

§  1538.  '  Bissell   v.  Lewis,   56   Iowa,  231, 


1  Willison  V.  Douglas,  66  Md.  99 
Trullinger  ».  Kofoed,  7  Oreg.  228 
Barrows  v.  Baughman,  9  Mich.  213 


239,  per  Seevers,  J. 

Bissell  V.  Lewis,  supra. 
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§§  1521, 1522.]     mechanics'  liens  :  waiver  and  loss  op. 

show  an  intention  to  waive  a  mechanic's  lien  ;  and  that  it  is  not 
waived  unless  the  security  is  inconsistent  with  the  lien.^ 

In  accordance  also  with  this  view,  the  taking  of  security  in  the 
form  of  promissory  notes  of  third  persons  has  been  held  not  to 
discharge  the  lien  unless  the  notes  are  expressly  received  in  pay- 
ment ;  and  the  burden  is  upon  the  debtor  to  show  by  direct  and 
positive  proof  that  the  creditor  agreed  so  to  receive  them.  The 
receipting  of  the  original  account  as  paid  in  full  by  such  a  note 
raises  no  presumption  that  the  original  debt  has  been  paid.^ 

A  sub-contractor  does  not  lose  his  right  of  lien  by  taking  the 
personal  agreement  of  the  owner  to  pay  his  claim.* 

Moreover,  the  mechanic  does  not  waive  his  lien  by  accepting 
the  promise  of  a  subsequent  purchaser,  made  in  consideration  of 
the  mechanics'  forbearance  to  sue,  to  pay  for  work  and  mate- 
rials.* 

1521.  By  taking  security  under  the  same  contract  upon 
the  same  property,  it  is  declared  in  several  cases,  a  mechanic 
does  not  waive  his  right  to  a  mechanic's  lien,  unless  it  appear 
affirmatively  that  it  was  his  intention  to  look  to  such  security 
and  not  to  his  lien.^  Thus  the  acceptance  of  a  mortgage  for  the 
same  debt  upon  the  same  property  covered  by  a  mechanic's  lien 
is  not  regarded  as  the  taking  of  collateral  security  and  does  not 
divest  a  mechanic's  lien,  unless  the  lien-holder  evinces  the  inten- 
tion to  rely  upon  the  new  security  rather  than  upon  the  lien.® 

1522.  But  to  brift  a  case  within  this  rule  it  must  appear 
that  the  lien  and  the  collateral  security  cover  the  same  prop- 
erty. Certain  iron  merchants  sold  to  a  railroad  company  ma- 
terial for  use  in  the  construction  of  its  road,  and  at  the  same 
time  took  notes  of  the  company  secured  by  its  bonds  and  a  mort- 
gage on  "all  the  franchises,  fuel,  rolling-stock,  cars,  engines, 
machinery,  and  appurtenances  appertaining  or  belonging  to  "  a 
single  division  of  its  line  of  road,  which  together  embraced  four 

1  Peck  V.  Bridwell,  10  Mo.  App.  ^  Hale  v.  Burlington,  Cedar  Rapids 
524;  Perkins  v.  Coleman,  51  Miss.  &  N.  Ry  Co.  13  Fed  Rep.  203;  S.  C. 
298.  2  McCrary,  558;  Brennan  v.  Swasey, 

2  Allis  V.  Meadow  Spring  Distilling  16  Cal.  140. 

Co.  67  Wis.  16.  «  Gilcrest  v.  Gottschalk,  39  Iowa, 

3  Embree  v.  Fowler,  3  Mo.  App.  311;  Roberts  v.  Wilcoxson,  36  Ark. 
598.  855. 

*  Mervin  v.  Sherman,  9  Iowa,  331. 
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BY  TAKING  SECURITY.      [§§  1523,  1524. 

divisions,  as  well  as  coal  stations,  land  stations,  engine-houses, 
and  other  buildings.  Subsequently  the  merchants  claimed  a  lien 
under  the  statute  of  Iowa  which  gives  a  lien  upon  "  the  build- 
ing, erection,  or  other  improvement,  including  any  work  of  in- 
ternal improvement."  The  lien  was  claimed  upon  the  entire  line 
of  road,  including  the  four  divisions.  It  was  held  that  inasmuch 
as  a  large  proportion  of  the  property  covered  by  the  mortgage 
would  not  be  subject  to  a  mechanic's  lien  for  iron  and  other  ma- 
terials used  in  the  construction  of  the  track,  and  inasmuch  as  the 
mortgage  covered  only  one  of  the  four  divisions  upon  which  the 
lien  was  claimed,  the  security  was  not  upon  the  identical  prop- 
erty upon  which  the  lien  was  sought  to  be  enforced.^ 

1523.  Express  stipulation  against  a  waiver.  —  The  taking 
of  collateral  security,  such  as  the  assignment  of  a  mortgage  for  a 
lien  debt,  is  not  a  waiver  of  the  lien,  if  it  be  taken  under  an 
express  stipulation  that  it  shall  not  have  that  effect.  But  even 
if  such  a  stipulation  be  in  writing,  parol  evidence  is  admissible  to 
show  that,  at  the  time  the  assignment  was  executed,  it  was  dis- 
tinctly understood  that  no  proceedings  should  be  had  upon  the 
lien  until  the  maturity  of  the  mortgage,  and  that  such  agree- 
ment was  the  consideration  of  the  assignment.^ 

1524.  An  agreement  to  receive  a  conveyance  or  mortgage 
of  real  estate  as  part  payment  is  a  waiver  of  the  lien  only 
so  far  as  the  payment  goes.  It  is  not  a  waiver  of  lien  as  to  the 
residue  not  paid,  any  more  than  the  acceptance  of  money  as  part 
payment  would  be.^ 

An  agreement  to  take  a  mortgage  upon  the  same  property  in 
part  payment  for  the  materials  furnished  for  a  house  is  a  waiver 
of  a  right  of  lien  for  such  part,  if  the  mortgage  is  duly  ten- 
dered ;  *  but  it  is  no  waiver  of  a  lien  for  the  balance  of  the  lien 
elaim.^ 

If  the  owner,  however,  upon  the  completion  of  the  building  or 
of  the  contract,  neglects  to  fulfil  his  part  of  the  agreement  by 

1  Hale  V.  Burlington,  Cedar  Rapids  '  Bayard  v.  McGraw,  1  Bradw. 
&  N.  Ry  Co.  13  Fed.  Rep.  203  ;  S.  C.     (111.)  134. 

2  McCrary,  558.  *  Willison  v.  Douglas,  66  Md.  99. 

2  Barclay  v.  Wainwright,  86  Pa.  ^  McLaughlin  v.  Reinhart,  54  Md. 
St.  191;  Miller  v.  Henderson,  10  S.  71;  Barrows  v.  Baughman,  9  Mich. 
&  R.  (Pa.)  290.  213;  Hinchman  v.  Lybrand,  14  S.  & 

R.  (Pa.)  32. 
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§  1525.]       mechanics'  liens  :  waiver  and  loss  of. 

tendering  the  mortgage,  or  is  unable  to  execute  a  good  and  valid 
mortgage  of  the  property,  the  lien  is  not  generally  lost  by  the 
mere  agreement  to  take  the  mortgage  ;  ^  though  it  has  been  said 
that  in  case  of  an  absolute  agreement  on  the  part  of  the  me- 
chanic to  take  a  mortgage,  his  remedy,  upon  the  failure  of  the 
owner  to  execute  the  mortgage,  is  either  by  a  suit  for  damages, 
or  by  a  bill  for  specific  performance.^ 

An  agreement  by  one  entitled  to  a  mechanic's  lien  to  take  in 
payment  second  mortgages  upon  some  of  the  houses,  for  the 
building  of  which  a  lien  accrues,  is  a  waiver  of  the  lien.*  Where 
the  parties  by  their  contract  provide  for  a  different  security  upon 
the  same  land,  the  security  designed  by  the  statute  is  waived.* 

The  lien  is  waived  by  taking  security  in  the  form  of  a  con- 
ditional sale,  although  the  instrument  be  not  recorded  so  as  to 
be  valid  as  to  creditors  or  purchasers.* 

1525.  Whether  an  agreement  for  payment  by  a  convey- 
ance or  mortgage  amounts  to  a  waiver  of  a  lien  depends  upon 
the  terms  of  the  agreement,  as  well  as  upon  the  subsequent 
breach  of  the  agreement.  It  is  waived  by  an  agreement  to  take 
a  conveyance  of  a  house  in  payment  for  the  work,  in  pursuance 
of  which  a  deed  was  executed  and  placed  in  escrow,  to  be  de- 
livered when  the  work  should  be  done;  and  no  lien  attaches 
even  if  the  contractor,  by  another  agreement,  surrenders  that 
,  security,  and  takes  the  promissory  note  of  the  owner  for  the 
work  done.^ 

But  if  the  agreement  for  security  be  not  fulfilled,  the  promise 
itself  does  not  impair  the  right  to  a  lien.  Thus,  where  a  con- 
tractor agreed  to  furnish  building  material  and  build  a  house  in 
consideration  of  a  certain  sum  to  be  paid  by  the  ovnier,  a  large 
part  of  which  should  be  paid  by  the  conveyance  to  the  contractor 
of  a  certain  lot  of  land,  and  the  owner,  after  the  contractor  had 
completed  his  part  of  the  contract,  refused  to  convey  the  lot,  or 
to  pay  the  stipulated  price,  it  was  held  that  the  contractor  was 
entitled  to  his  statutory  lien.^ 

1  McMurray  v.  Brown,  91  U.  S.  *  Barrows  v.  Baughman,  9  Mich. 
257;  Gardner  v.  HaU,  29  111.  277.  213. 

2  Weaver  v.  Demuth,  40  N.  J.  L.  ^  Taylor  i>.  Burlington,  C.  R.  & 
238.  M.  Ry.  Co.  4  Dill.  570. 

"  Weaver  v.  Demuth,  supra.  "  Grant  v.  Strong,  18  Wall.  623. 

^  McMurray  v.  Brown,  supra.    Per 
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1526.  A  confusion  of  accounts  in  a  note  operates  as  a 
waiver  of  a  lien.  Thus,  if  a  note  be  accepted  which  includes 
not  only  a  debt  for  which  the  creditor  had  a  mechanic's  lien,  but 
also  other  accounts  not  connected  with  the  lien  debt,  the  con- 
fusion of  the  accounts  works  a  waiver  of  the  lien.  The  claim- 
ant is  bound  to  preserve  the  unity  of  his  claim  against  the  par- 
ticular property  against  which  he  seeks  to  enforce  a  lien.  If  he 
confuses  this  claim  with  other  claims  so  as  to  necessitate  a 
process  of  separation  by  the  courts,  it  will  be  held  that  he  has 
waived  his  lien.  When  the  identity  of  the  claim  is  lost,  the 
specific  remedy  by  lien  is  lost.^ 

1527.  Where  a  promissory  note  has  been  given  to  a  sub- 
contractor by  a  third  person  as  collateral  security  for  the  pay- 
ment of  a  portion  of  the  work  upon  a  house,  in  order  to  induce 
him  to  go  on  with  the  work,  the  sub-contractor  may  enforce  the 
note  simultaneously  with  proceedings  to  enforce  a  mechanic's 
lien  filed  by  him  against  the  premises,  and  separate  judgments 
may  be  recovered  in  each,  though  there  can  be  but  one  satis- 
faction.^ 

1528.  The  contract  of  two  persons  for  the  erection  of  a 
building  on  the  land  of  one  of  them  is  not  deemed  collateral 
security  taken  on  such  contract,  as  where  a  husband,  acting  as 
agent  for  his  wife  in  contracting  for  materials  for  building  upon 
her  land,  also  bound  himself  to  pay  for  the  same.^ 

Clifford,  J.:  "Contracts  of  a  special  promised  materials  are  furnished ;  the 
character,  such  as  to  give  a  mortgage  principle  being  that  the  parties  are 
to  the  laborer  or  mechanic,  if  duly  supposed  to  contract  on  the  basis  that, 
executed  under  circumstances  show-  if  the  stipulated  labor  is  performed  or 
ing  that  the  claim  to  a  lien  was  not  the  promised  materials  are  furnished, 
intended  by  the  parties,  may  defeat  the  laborer  or  material-man  is  entitled 
such  a  claim;  but  a  mere  promise  to  to  the  lien  which  the  law  aflfbrds,  pro- 
give  such  a  security,  if  subsequently  vided  he  gives  the  required  notice 
broken,  will  not  impair  such  a  right  if  within  the  stipulated  time."  See,  also, 
the  requisite  notice  is  given  before  Barrows  v.  Baughman,  9  Mich.  213. 
any  right  of  a  third  party,  as  by  at-  ^  Schulenburg  v.  Kobison,  5  Mo. 
tachment  or  conveyance,  has  become  App.  561. 

vested  in  the  premises.  .  .  .  Liens  of        '  Gambling  v.  Haight,   59   N.   Y. 

this  kind,  except  where   the  statute  354. 

otherwise  provides,  arise  by  operation  °  Bissell  v.  Lewis,  66  Iowa,  231, 
of  law,  independent  of  the  express  236,  9  N.  W.  Rep.  177.  "The  trans- 
terms  of  the  contract,  in  case  the  action  amounted  to  this :  Two  persons 
stipulated  labor  is  performed,  or  the  contract  for  the  erection  of  a  building 
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§§  1529-1532.]    mechanics'  liens  :  waiver  and  loss  of. 

Where  a  firm  orders  lumber  for  use  upon  land  belonging  to 
one  member  of  the  firm,  and  afterwards  gives  the  firm  note  for 
the  price  of  it,  the  lien  is  not  discharged.  But  if  an  individual 
member  of  the  firm  should  order  the  lumber  for  use  on  his  own 
land,  and  the  firm  should  give  their  note  for  the  price,  this  would 
be  separate  and  distinct  security  which  would  discbarge  the 
lien.i 

1529.  An  agreement  to  pay  for  work  out  of  money  to  be 
received  from  a  particular  source  is  not  collateral  security, 
but  only  a  designation  of  the  source  whence  payment  is  to  be 
expected,  unless  there  is  an  assignment  of  the  money .^ 

1530.  But  ^.  deposit  of  a  sum  of  money  to  secure  the  per- 
formance of  a  contract  with  a  material-man,  and  out  of  which 
the  latter  is  to  be  paid  on  default,  is  such  collateral  security  as 
will  deprive  him  of  his  right  to  a  lien.^ 

1531.  The  taking  of  a  fire  insurance  policy  upon  property 
upon  which  a  lien  is  claimed  does  not  operate  as  a  release 
or  waiver  of  the  lien,  in  the  absence  of  evidence  that  it  was  re- 
ceived with  such  intention.  The  policy  is  not  really  security. 
It  does  not  become  a  security  unless  the  property  be  destroyed 
by  fire,  and  that  is  a  contingency  which  may  not  happen.  The 
policy  is  taken  to  secure  the  claim  in  the  event  the  lien  should 
become  unavailing  by  the  destruction  of  the  property  by  fire. 
It  is  not  intended  to  operate  as  a  release  of  the  lien,  and  does 
not  so  operate.* 

IV.   By  tahing  the  Debtor's  Promissory  Notes. 

1532.  But  the  taking  of  the  debtor's  own  note  or  other 

evidence  of  indebtedness,  which  does  not  extend  the  credit 

ft 

on  the  land  of  one  of  them ;  and  be-  ware  R.  R.  Construction  Co.  v.  Dav- 

cause  only  one  owns  an  interest  in  the  enport  &  St.  P.  R.  R.  Co.  46  Iowa, 

land,  it  cannot  be  said  collateral  se-  406,  412. 

curity  was   taken   on   such  contract,  *  Shickle,  &c.  Iron  Co.  v.  Council 

and  the  mechanic  thereby  deprived  of  Bluffs  Water  Works  Co.  33  Fed.  Rep. 

his  lien."    Per  Seevers,  J.    See,  also,  18;  Harrison,  &c.  Iron  Co.  v.  Council 

Jodd  V.  Duncan,  9  Mo.  App.  417.  Bluflfs  Water  Works  Co.  25  Fed.  Rep. 

^  Croskey  v.  Corey,  48  111.  442.  170. 

2  Meyer  v.  Delaware   R.  R.  Con-  *  Clark  v.  Moore,  64  111.  273. 
struction   Co.  100  U.  S.  457;  Dela- 
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beyond  the  time  within  which  a  lien  may  be  asserted,  does 
not  amount  to  a  waiver  of  the  right  of  lien,  in  the  absence  of  an 
express  agreement  to  that  effect.^  If  such  note  is  negotiated  by 
the  contractor,  the  lien  is  lost,^  unless  he  regains  possession  of  it 
in  time  to  enforce  the  lien.^     The  claimant  must  produce  the 


^  Carter  v.  The  Byzantium,  1  Cliff. 
1 ;  Sutton  V.  The  Albatross,  2  Wall.  Jr. 
327. 

Alabama :  Lane  v.  Jones,  7i)  Ala. 
156. 

District  of  Columbia :  Smith  v. 
Johnson,  2  MacAi-.  481. 

Illinois:  Van  Court  u. Bushnell,  21 
111.  624;  Paddock  v.  Stout  (111.),  13 
N.  East.  Eep.  182;  Meeks  v.  Sims,  84 
111.  422  ;   Brady  v.  Anderson,  24  111. 

110,  113  ;  Chisholm  v.  Randolph,  21 

111.  App.   312  ;   Bayard  v.  McGraw, 

1  Bradw.  134. 

Iowa :  Bonsall  v.  Taylor,  5  Iowa, 
546;  Scott  V.  Ward,  4  Gr.  Greene 
(Iowa),  112;  Logan  v.  Attix,  7  Iowa, 
77  ;  Gilcrest  v.  Gottschalk,  39  Iowa, 
311,  313. 

Kentucky :  Graham  v.  Holt,  4  B. 
Mon.  61  ;  Laviolette  v.  Bedding,  lb. 
81 ;  Finch  v.  Redding,  lb.  87;  Gere  v. 
Gushing,  5  Bush,  304. 

Maryland  :  Sodini  v.  Winter,  32 
Md.  130,  133  ;  Blake  v.  Pitcher,  46 
Md.  453. 

Minnesota  :  Milwain  v.  Sanford, 
3  Minn.  147. 

Mississippi:  Ehlers  v.  Elder,  51 
Miss.  495. 

Missouri  :  McMurray  v.  Taylor,  30 
Mo.  263;  Steamboat  Charlotte  v.  Ham- 
mond, 9  Mo.  58;  Morrison  v.  Steam- 
boat Laura,  40  Mo.  260,  261. 

Nevada :  Skyrme  v.  Occidental  M. 
&  M.  Co.  8  Nev.  219. 

Ne'w  Jersey :  Edwards  v.  Derrick- 
son,  28  N.  J.  L.  39. 

New  York  :  Miller  v.  Moore,  1  E. 
D.  Smith,  739  ;  Althause  v.  Warren, 

2  lb.  657;  Teaz  v.  Chrystie,  lb.  621. 
Pennsylvania :    Johns  v.  Bolton, 

12  Pa.  St.  339;  Odd  Fellows'  Hall  v. 
Masser,  24  lb.  507;  Fisher  v.  Rush, 


71  lb.  40  ;  S.  C.S  Phila.  44;  Herron 
V.  Graham,  3  Weekly  N.  C.  176  ; 
Jones  V.  Shawhan,  4  W.  &  S.  257  ; 
Kinsley  v.  Buchanan,  5  Watts,  118. 

Utah  Territory  :  Doane  v.  Clinton, 
2  Utah,  417. 

Wisconsin  :  So  provided  by  stat- 
ute. R.  S.  1878,  §  3317  ;  Schmidt  v. 
Gilson,  14  Wis.  514;  White  v.  Dumpke, 
45  Wis.  454. 

In  Delaware,  Laws  1879,  p.  209, 
and  Maryland,  R.  Code  1878,  p.  695, 
§  3,  no  person  having  such  lien  shall 
be  considered  as  waiving  the  same  by 
granting  a  credit,  or  receiving  notes 
or  other  securities,  unless  the  same  be 
received  as  payment,  or  the  lien  be 
expressly  waived,  but  the  sole  effect 
thereof  shall  be  to  prevent  the  insti- 
tution of  any  proceedings  to  enforce 
said  lien  until  the  expiration  of  the 
time  agreed  upon. 

In  Kansas,  Comp.  Laws  1885,  ch. 
80,  §  630,  and  Nebraska,  Laws  1885, 
ch.  62,  §  3,  the  note  may  be  recorded 
with  an  affidavit,  as  evidence  of  the 
lien. 

In  New  Hampshire,  G.  L.  1878, 
ch.  139,  §  20,  it  is  provided  that  no 
lien  shall  be  defeated  by  taking  a  note, 
unless  it  was  taken  in  discharge  of  the 
amount  due  and  of  the  lien. 

^  Scott  V.  Ward,  supra. 

^  Carter  v.  The  Byzantium,  supra  ; 
Teaz  V.  Chrystie,  2  Abb.  (N.  Y.)  Pr. 
109  ;  German  Bank  v.  Sohloth,  59 
Iowa,  316  ;  Palmer  v.  Uncas  M.  Co. 
70  Cal.  614  ;  Morrison  v.  Steamboat 
Laura,  supra;  Skyrme  v.  Occidental 
M.  &  M.  Co.  supra;  Cox  v.  CoUes, 
17  Bradw.  (111.)  503 ;  Brady  v.  Andei^ 
son,  supra ;  Clement  v.  Newton,  78 
111.  427  ;  Bayard  v.  MoGraw,  supra. 
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§§  1533, 1534.J    mechanics'  liens  :  /waiver  and  loss  of. 

note  at  the  trial,  or  satisfactorily  account  for  its  absence,  or  else 
the  lien  cannot  be  enforced.* 

1533.  In  most  of  the  states  the  taking  of  a  promissory 
note  is  not  prima  facie  payment,  and  a  lien  is  not  affected  by 
the  taking  of  a  note  for  the  lien  debt,  unless  it  be  shown  that 
the  note  was  taken  in  payment.  The  note  is  regarded  merely 
as  evidence  of  the  debt.^  In  cases  of  liens  upon  personal  prop- 
erty where  possession  is  essential  to  retaining  a  lien,  the  giving 
of  time  by  taking  a  note  is  of teif  inconsistent  with  the  retention 
of  possession,  and  therefore  is  a  waiver  of  the  lien.  But  this 
reason  does  not  apply  in  case  of  mechanics'  liens.  It  is  only 
when  credit  is  extended  beyond  the  time  allowed  for  filing  the 
lien  that  the  giving  of  time  by  note  makes  the  extension  incon- 
sistent with  a  claim  of  lien. 

1534.  In  a  few  states  the  taking  of  negotiable  promissory 
notes  is  prima  facie  payment,  and  in  such  states  the  taking  of 
such  notes  for  a  lien  claim  is  a  waiver  of  the  lien,  unless  it  is 
agreed  or  shown  that  they  were  not  taken  in  payment.^ 

Whether  a  promissory  note  received  on  account  of  a  claim  for 
which  it  is  sought  to  enforce  a  mechanic's  lien  is  in  itself  pay- 
ment, is  a  question  of  fact.* 

A  contractor  made  an  agreement  with  his  employer  to  accept 
his  three  promissory  notes  in  payment  for  building  a  house,  under 
the  supposition  that  he  owned  the  land  upon  which  the  build- 
ing was  to  be  erected.  Before  the  contract  was  completed  the 
contractor  ascertained  that  the  land  belonged  to  another,  who 
induced  the  contractor,  by  fraudulent  statements  as  to  the  em- 
ployer's financial  ability,  to  complete  the  contract.  The  owner 
had  agreed  to  convey  the  land  to  the  employer,  and  knew  the 
terms  of  his  contract  for  the  building  of  the  house.  All  the  notes 
were  tendered  to  the  contractor,  and  two  of  them  were  accepted 
by  him.  It  was  held  that  he  could  not  rescind  the  contract  and 
pursue  his  remedy  by  enforcing  a  lien  against  the  land  on  the 

1  Clement  v.  Newton,  78  111.  427;  »  Schneider    v.    Kolthoff,  59   Ind. 

Morton  v.  Austin,  12  Cush.  (Mass.)  568;  Hill  w.  Sloan,  59  Ind.  181;  Teal 

389;  Graham  u.  Holt,  4  B.  Mon.  (Ky.)  v.  Spangler,  72  Ind.    380.     But  see 

61;  Sweet  v.  James,  2  R.  I.  270.  Stinton  v.  Steamhoat  Roberts,  46  Ind. 

'^  Hopkins  v.  Forrester,  39   Conn.  476. 

351 ;  Pape  v.  Graham,  44  Tex.  196.  «  Casey  v.  Wearer,  141  Mass.  280. 
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BY  TAKING  THE  DEBTOR'S  PROMISSORY  NOTES.      [§  1535. 

ground  of  an  implied  contract  on  the  part  of  the  owner  co- 
existent with  the  contract  with  the  employer.^ 

But  upon  the  rescinding  of  the  contract,  laborers  employed  by 
the  contractor  may  have  a  lien  for  their  own  labor,  if  proceedings 
be  duly  taken.^ 

1535.  Notes  extending  credit  beyond  the  time  when  lien 
must  be  enforced.  —  Taking  a  note  or  acceptance  for  labor  done 
or  materials  furnished  extends  the  time  of  payment  of  the  claim 
until  the  maturity  of  the  note  or  acceptance  taken,  and  suspends 
the  creditor's  remedy  until  the  maturity  of  the  note  or  bill.  He 
cannot,  until  such  maturity  of  the  note  or  bill,  file  his  petition  for 
a  mechanic's  lien.^  If  the  paper  matures  before  the  expiration 
of  the  time  within  which  the  mechanic  must  file  his  notice  of 
lien  and  commence  suit  for  its  enforcement,  there  is  no  waiver 
of  the  lien.*  If,  on  the  other  hand,  the  note  is  payable  after 
the  time  when  the  right  to  file  a  claim  of  lien  or  a  petition  to 
enforce  the  lien  would  expire,  this  is  ground  for  the  inference 
that  the  parties  intended  to  substitute  the  note  for  the  lien  claim, 
and  is  regarded  as  a  waiver  of  the  lien.^  The  enforcement  of  a 
lien  is  wholly  inconsistent  with  the  acts  of  the  parties  in  giving 
and  receiving  the  notes;  for  to  retain  the  lien  the  creditor  is 
required  to  file  his  claim  or  certificate  within  a  limited  period 
after  the  completion  of  the  work,  and  to  commence  suit  within 
a  certain  other  limited  period ;  and  if  the  creditor,  notwithstand- 
ing he  had  taken  notes  for  the  demand,  should,  file  his  claim  and 
bring  suit  to  enforce  the  lien  before  the  maturity  of  the  notes^  and 
were  allowed  to  prevail  in  such  suit^the  owner  might  be  obliged 
to  pay  the  lien  debt  again  if  the  notes  were  outstanding  in  the 
hands  of  third  persons.^  At  any  rate  the  extension  of  credit 
prevents  an  enforcement  of  the  debt  till  the  maturity  of  the 
notes  taken.  The  necessary  conclusion  is  that  the  creditor 
elected  to  take  the  notes  in  payment  rather  than  to  retain  his 

1  EUenwood  v.  Burgess,  144  Mass.  *  Bodley  v.  Denmead,  1  W.  Va. 
534.  And  see  Clark  v.  Kingsley,  8  249;  Miller  v.  Moore,  1  E.  D.  Smith, 
Allen  (Mass.),  543.  739;    Ashdown    v.    Woods,   31    Mo. 

2  Clark  V.  Kingsley,  supra.  465. 

2  Green  v.  Fox,  7   Allen  (Mass.),  ^  Green  v.  Fox,  supra ;  Peyroux  v. 

85;  Cox  V.  Keiser,  15  Bradw.  (111.)  Howard,  7  Pet.  324 ;  The  Highlander, 

432;  Ehlers  v.  Elder,  51  Miss.  495;  4  Blatch.  55. 

Graham  v.  Holt,  4  B.  Mon.  (Ky.)  61,  '  Green  v.  Fox,  supra,  per  Bige- 

64.  low,  C.  J.  85. 
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§§  1536, 1537.]    mechanics'  liens  :  waiver  and  loss  op. 

claim  and  right  of  lien.  It  therefore  does  not  aid  the  petitioner 
that  he  has  never  negotiated  the  notes,  or  that  he  has,  after 
negotiating  them,  taken  them  up  and  offers  to  surrender  them  in 
court  before  taking  judgment.^ 

1536.  An  agreement  to  give  credit  by  taking  the  owner's 
promissory  note,  or  independent  security  of  a  third  person,  fall- 
ing due  at  a  day  beyond  the  period  within  which  the  lien  must 
be  asserted,  is  a  waiver  of  the  lien,  if  the  owner  has  given,  or 
stands  ready  to  give,  such  note  or  security.^  But  if  the  owner 
has  refused  to  comply  with  the  agreement  by  giving  such  note  or 
security,  there  is  no  waiver.  If  the  owner  refuses  to  comply 
with  the  agreement,  the  builder  or  material-man  ought  not  to  be 
bound  by  it,  but  should  be  remitted  to  his  rights  independently 
of  the  contract.^  On  the  failure  of  the  owner  to  deliver  the 
note  or  security/according  to  the  contract,  the  contractor  is  en- 
titled to  immediate  payment  and  to  the  statutory  lien  to  secure 
it,  because  the  credit  is  conditional  upon  the  giving  of  the  note 
or  security. 

If  the  agreement  be  that  the  owner  shall  secure  the  payment 
of  the  final  instalment  under  a  contract  for  labor,  and  payment 
is  thus  to  be  postponed  beyond  the  time  within  which  the  lien 
must  be  asserted,  but  the  mortgage  is  not  given  in  accordance 
with  the  agreement,  the  lien  remains,  if ,  it  be  perfected  and 
asserted  within  the  proper  time.* 

But  if  the  failure  to  give  the  note  according  to  the  contract  be 
shown  to  have  arisen  through  the  default  of  the  contractor  to 
complete  the  work  contracted  for,  he  can  have  no  lien.^ 

1537.  If  notes  are  expressly  received  in  payment,  the  lien 
is  discharged.^  Whether  a  receipt  given  upon  taking  a  note  as 
being  in  payment  of  the  account,  or  as  in  full  for  the  account, 

1  Green  v.  Fox,  7  Allen  (Mass.),  time  limited.     Stout  v.  Sower,  22  III. 

85.  App.  65. 

"  Qninby  v.  Wilmington,  5  Houst.  »  Chicago   &  Alton  R.   R.   Co.  v. 

(Del.)  26;  Crooks  v.  Finney,  39  Ohio  Union  Rolling  Mill  Co.  109  U.  S.  702, 

St.  57;  Miller  v.  Moore,  1  E.  D.  Smith  721 ;  The  Highlander,  4  Blatch.  55; 

(N.  Y.),  739;  Althause  v.  Warren,  2  Gardner  i:  Hall,  29  111.  277;  Clark  v. 

lb.   657;    Lutz    v.    Ely,    3   lb.    621,  Moore,  64  111.  273,  279. 

631 ;  Dey  v.  Anderson,  39  N.  J.  L.  *  Gardner  v.  Hall,  supra. 

199.     Perhaps  days  of  grace  would  ^  Simon  ».  Blocks,  16  Bradw.  (111.) 

not  be  counted  where  these  would  ex-  450. 

tend  the  time  of  payment  beyond  the  ^  McCoy  v.  Quick,  30  Wis.  521 ; 

418  Crooks  V,  Finney,  supra. 


DESTRUCTION  OF  BUILDING  OB  IMPROVEMENT.    [§§  1538,  1539. 

has  the  effect  of  discharging  the  lien,  seems  to  have  been  doubted 
in  some  cases.'  The  receipt  would  not  have  that  effect  if  it 
were  shown  that  the  parties  did  not  understand  that  it  would 
discharge  the  lien.  The  receipt  may  be  explained  by  showing 
negatively  that  there  was  no  agreement  or  intention  to  discharge 
the  lien ;  and  by  showing  affirmatively  that  the  transaction  was 
entered  into  for  a  different  purpose.^ 

V.  By  Destruction  of  the  Building  or  Improvement. 

1538'.  The  destruction  of  a  building  before  the  filing  of 
notice  or  claim  of  lien  outs  off  the  lien,  where  the  lien  attaches 
only  from  the  time  of  filing  the  claim,  as  is  the  case  in  New  York. 
The  reason  given  for  this  rule  is  that  the  object  of  the  law  is  to 
encourage  improvements ;  and  to  hold  that  the  lien  remains  on 
the  land  after  the  improvements  have  been  destroyed  or  removed 
would  discourage  the  improvement  of  the  land,  and  would  thus 
operate  to  defeat  the  principal  object  of  the  law.^ 

In  Pennsylvania  the  lien  against  the  land  is  regarded  as  merely 
incident  to  that  against  the  building ;  and  if  there  is  no  building 
to  which  a  lien  can  attach,  there  can  be  no  lien  on  the  land.*  It 
is  immaterial  whether  the  building  be  destroyed  by  storm  or  by 
fire.  A  lien  against  a  former  building  does  not  survive  upon  the 
land  and  attach  to  another  building  erected  on  the  same." 

1539.  But  in  other  states  it  is  held  that  the  lien  remains 
upon  the  land  after  the  building  has  been  destroyed  or  re- 
moved.^ It  is  regarded  as  the  principal  object  of  the  law  to 
provide  security  for  a  class  of  persons  whose  claims  gradually 
accumulate  from  day  to  day,  and  who  cannot  conveniently  pro- 
tect themselves  in  any  other  way.  It  is  immaterial  that  the 
statement  or  claim  of  lien  has  not  been  filed  prior  to  the  destruc- 
tion of  the  building,  if  the  lien  has  attached  either  from  the 
commencement  of  the  building  or  from  the  time  the  labor  was 
performed  or  the  materials  furnished.'' 

1  Rose  V.  Persse,  &c.  Paper  Works,  ^  Presbyterian  Church  v.  Stettler, 
29  Conn.  256;  Chapin  v.  Persse,  &c.  26  Pa.  St.  246;  Wigton's  App.  supra. 
Paper  Works,  30  Conn.  461.  «  Clark  v.  Parker,  58  Iowa,   509 

2  Sutton  V.  The  Albatross,  2  Wall.  Sontag  v.  Brennan,  75  111.  279 
Jr.  327.  Steigleman  <;.  McBride,   17  111.  301 

«  Schukraft  v.  Ruck,  6  Paly  (N.  Gaty  r.  Casey,  15  111.  189;  Schwartz 

Y.),  1.  V.  Saunders,  46  111.  18. 

*  Wigton's  App.   28  Pa.  St.  161 ;  '  Freeman    v.    Carson,    27    Minn. 

Odd  Fellows'  Hall  t;.  Masser,  24  lb.  516. 

507.  419 


§§  1540, 1541.]    mechanics'  liens  :  waiver  and  loss  of. 

The  destruction  by  fire  of  a  building  upon  which  there  are 
liens  for  labor  and  materials  does  not  affect  the  liens  upon  the 
land.  The  lienors  are  not  insurers  of  the  property  unless  they 
expressly  make  themselves  such.^  The  lien  attaches  to  the 
brick,  iron,  and  other  material  not  destroyed  by  the  fire,  and 
to  money  received  from  a  sale  of  the  remains  of  the  building, 
and  of  fixtures,  such  as  permanent  machinery.^ 

1540.  Under  statutes  which  give  a  lien  priority,  as  to  im- 
provements, over  a  prior  mortgage  of  the  land,  if  the  improve- 
ments are  destroyed  by  fire,  the  lien  of  the  mechanic  has  nothing 
on  which  to  attach  except  the  equity  of  redemption  ;  and  if  this 
be  sold  upon  a  foreclosure  of  the  mortgage,  the  lien  is  cut  off 
entirely.^ 

1541.  The  lien-holder  is  not,  however,  subrogated  to  the 
insurance  money  payable  under  a  policy  obtained  by  and  in 
the  name  of  the  ovFner  of  the  property.*  If  the  mortgagor 
assigns  the  insurance  policy  to  the  mortgagee,  though  the  assign- 
ment be  made  after  the  loss  has  occurred,  the  mortgagee  is  en- 
titled to  the  insurance  to  the  exclusion  of  the  lien-holder.^ 

The  lien -holder  has,  however,  an  insurable  interest.^  It  is 
not  an  interest  in  real  estate,  but  a  right  to  a  remedy  against  it.' 
It  does  not  matter  that  the  property  is  covered  by  a  prior  mort- 
gage, so  that  the  lien  only  attaches  to  an  equity  of  redemption. 
The  insurable  interest  in  such  case  is  not  limited  to  the  amount 
such  equity  of  redemption  would  bring  at  public  sale,  but  by 
the  value  of  the  property  and  the  amount  of  the  claim.^ 

^  Stuart  V.  Broome,  59  Tex.  466;  ^  Insurance  Co.  v.  Stinson,  103  U. 

Paddock  v.  Stout  (111.),  13  N.  East.  S.  25. 

Rep.  182.  In  Nebraska  it  is    provided    by 

2  Paddock   v.    Stout,    supra;   Mo-  statute    that    any    lien -holder    who 

Laughlin  v.  Green,  48  Miss.  1 75.  may  deem  himself  in  danger  of  loss 

^  Condict  V.  Plower,  106  111.  105.  or  damage  by  fire  may  notify  in  writ- 

*  Jones  on  Mortgages,  §  401 ;  Rack-  ing  the  owner  or  agent  of  property 

ley  u.  Scott,   61  N.  H.  140;  Cameron  subject  to   such  lien,   to  insure  the 

t>.  Fay,  65  Tex.  58.  same  in  a  reasonable  amount  against 

^  Galyon  v.  Ketchen,  85  Tenn.  55,  such  loss  or  damage  ;  and  if  he  shall 

1  S.  W.  Rep.  508.                              '  fail  or  refuse  to  do  so  for  the  space  of 

°  Carter  v.  Humboldt  F.  Ins.  Co.  ten  days,  then  the  person  or  persons 

12  Iowa,  287;  Franklin  F.  Ins.  Co.  v.  having  such  lien  or  liens  may  insure 

Coates,  14  Md.  285.  such  property  in  an  amount  not  to  ex- 

'  Andrews  v.    Burdick,   62  Iowa,  ceed  two  thirds  of  the  total  amount  of 

714.  their  liens,  and  may  recover  such  pro- 
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BY   SUBSEQUENT   CONVEYANCE.      [§§  1542,  1543. 

VI.   By  Subsequent  Conveyance. 

1542.  Not  defeated  by  a  subsequent  conveyance.  —  A  lien 
under  a  contract  with  the  owner  of  a  building,  having  once 
attached,  is  not  defeated  by  a  conveyance  of  the  premises  on 
which  the  lien  is  claimed  after  the  claimant  had  begun  to  perform 
the  contract.  The  lien  attached  as  of  the  time  the  contract  was 
entered  into,  or  the  building  or  work  commenced,  whichever  the 
statute  makes  the  commencement  of  the  lien.^  The  claimant, 
in  his  petition,  may  safely  describe  such  purchaser  as  the  owner. 
He  may  describe  the  grantor  as  the  owner,  and  may  show  that 
the  conveyance  was  fraudulent  and  void  as  to  himself  and  other 
creditors ;  but  in  such  case  he  assumes  the  burden  of  proving 
that  the  conveyance  was  fraudulent  and  void.^ 

1543.  Where,  as  in  New  York,  the  lien  does  not  attach 
until  notice  of  the  lien  is  filed  as  provided,  a  conveyance  by 
the  owner  in  good  faith,  prior  to  the  filing  of  the  notice,  defeats 
the  mechanic's  right  to  a  lien ;  and  a  mortgage  to  a  lond  fide 
creditor,  made  before  the  filing  of  the  notice,  has  priority.^  If 
a  conveyance  by  the  owner  absolute  in  form  be  shown  to  have 
been  intended  only  as  a  mortgage,  the  conveyance  does  not  pre- 
vent the  lien  from  attaching  upon  the  equitable  interest  the 
owner  had  at  the  date  of  filing  the  notice.*     And  so  if  the  title 

portion  of  the  premium  paid  therefor  as  *  Hunger  v.  Curtis,  42  Hun,  465; 

the  court  shall  deem  just  and  proper  Payne  v.  Wilson,  11  Hun,  302,  305  ; 

as  part  of  the  costs  of  enforcing  such  S.  C.  74  K.  Y.   348,  355 ;  Tiley  v. 

lien.     Comp.  Stat.  1885,  ch.  54,  §  13.  Thousand  Island  Hotel  Co.   9   Hun, 

A  mechanic's  lien  is  not  an  incum-  424  ;  Smullen  v.  Hall,  13  Daly,  392  ; 

brance  within  the  meaning  of  a  con-  Quinby  v.  Sloan,  2  Abb.  Pr.  93;  S.  C. 

dition  in  a  policy  of  insurance  making  2  E.  D.  Smith,  594  ;  Sinclair  v.  Fitch, 

it  void  if  the  property  shall  in  any  3  E.  D.  Smith,  677;  Cox  v.  Broder- 

way  be  incumbered  without  the  con-  ick,  4  lb.  721 ;   Noyes  v.  Burton,  29 

sent  of  the  insurer.  The  condition  ap-  Barb.  631;  Ernst  v.  Reed,  49  lb.  367 

plies   only  to    incumbrances  created  Brown  v.  Zeiss,    9   Daly,   240,   242 

with  the  assent  of  the  assured.   Green  Meehan  v.   Williams,   36   How.    73 

V.  Homestead  F.   Ins.  Co.  82  N.  Y.  Bailey  v.  Johnson,  1  Dalyj  61  ;   Gross 

517  ;  S.  C.n  Hun,  467.  «.  Daly,  5  lb.  540. 

1  Gale  V.  Blaikie,  126  Mass.  274;  There  can  be  no  mechanic's  lien 
Miller  w.  BarroU,  14  Md.  173;  Blau-  against  the  lien  of  a  vendor  for  the 
velt  V.  Woodworth,  31  N.  Y.  285  ;  purchase  -  money  where  he  has  con- 
Allen  V.  Sales,  56  Mo.  28;  Hotaling  veyed  the  whole  title.  Smullen  v.' 
V.  Cronise,  2  Cal.  60 ;  Weller  v.  Mc-  Hall,  supra. 

Nabb,  4Sneed  (Tenn),  422.  ^  McAuley    v.    Mildrum,    1    Daly 

2  Amidon  v.  Benjamin,  126  Mass.     (N.  Y.),  396. 

276.  421 


§§  1544, 1545.]    mechanics'  liens  :  waiver  and  loss  of. 

is  transferred  by  operation  of  law  before  the  notice  or  claim  of 
lien  is  filed,  by  the  death  of  the  contracting  owner  and  the  devise 
of  the  land  to  trustees,  no  lien  can  be  established  as  against 
them.^ 

1544.  A  mechanic's  lien  is  out  off  by  a  sale  under  a  prior 
mortgage,  unless  the  claimant  gives  notice  of  his  claim  pending 
the  foreclosure  proceedings.  Where,  in  a  suit  to  foreclose  a 
railroad  mortgage,  a  third  party  intervened  and  sought  to  en- 
force a  claim  for  materials  used  in  the  construction  of  the  road 
against  the  earnings  of  the  road  in  the  hands  of  a  receiver,  but 
did  not  claim  a  mechanic's  lien,  it  was  held  that  the  purchaser 
at  the  foreclosure  sale  was  not  bound  to  look  beyond  the  record 
and  anticipate  a  future  claim  of  lien  in  case  the  earnings  of  the 
road  in  the  receiver's  hands  should  not  satisfy  the  claim  made 
against  them.^ 

1545.  A  mechanic  or  material-man  who  relies  upon  a  lien 
should  look  to  the  state  of  the  title  of  the  land  upon  which 
the  labor  or  materials  are  to  be  applied.  A  person  holding  an 
agreement  for  a  perpetual  lease  contracted  for  materials  to  be 
used  in  the  construction  of  a  house  on  the  lot  with  one  having 
knowledge  of  the  terms  of  this  agreement,  which  was  not  re- 
corded. Afterwards,  while  the  house  was  building,  a  lease  was 
executed  in  accordance  with  the  agreement,  except  that  a  higher 
rent  was  reserved.  At  the  time  of  executing  the  lease  the  owner 
sold  and  conveyed  the  reversion  to  a  purchaser  who  had  knowl- 
edge of  the  lease,  but  not  of  the  prior  agreement.  Upon  a  bill 
filed  by  the  material-man  to  enforce  a  lien,  he  claimed  a  prior 
lien  not  only  upon  the  leasehold  estate  as  actually  created,  but 
upon  the  reversionary  interest  over  and  above  the  rent  reserved 
in  the  agreement  for  the  lease.  On  demurrer  it  was  held  that 
the  purchaser  was  only  bound  to  look  to  the  record ;  and  that  al- 
though he  knew  that  a  house  was  in  course  of  construction  upon 
the  property,  he  was  not  bound  to  make  inquiry ;  and  that  his 
equity  was  superior  to  that  of  the  material-man.^ 

1  Meyers y. Bennett,  7  Daly  (N.Y.),  59  Md.  455,  460.     "If  he  finds  the 

471.  party  with  whom  he  deals  is  not  the 

^  Hale  V.  Burlington,  Cedar  Rapids  owner,  hut  is  the  architect,  builder, 

&  N.  Ry.  Co.  13  Fed.  Rep.  203.  or  agent  of  the  owner,  the  law  pre- 

*  Gable  v.  Preachers'  Fund  Society,  scribes  a  mode  by  which,  upon  notice 
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VI.  By  the  Bankruptcy  or  Insolvency  of  the  Debtor. 

1546.  A  mechanic's  lien  is  not  dissolved  by  the  bank- 
ruptcy of  the  owner  of  the  building,  although  the  statement 
of  the  lien  is  not  filed  till  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy.^  The  petition  for  the  enforcement  of 
the  lien  may  be  entered  in  the  state  court,  and  upon  the  applica- 
tion of  the  assignee  may  be  ordered  to  stand  continued  to  await 
the  result  of  the  bankruptcy  proceedings  in  the  United  States 
court.  The  latter  court  may  authorize  the  assignee  to  redeem 
the  property,  or  may  order  the  entire  property  to  be  sold  and  the 
amount  of  the  lien  paid  from  the  proceeds.  If  the  bankruptcy 
court  should  abstain  from  determining  the  amount  of  the  lien, 
the  state  court  might  proceed  to  do  so. 

But  proceedings  to  enforce  a  mechanic's  lien  will  not  be  con- 
tinued to  await  bankruptcy  proceedings  against  a  debtor  who  had 
conveyed  all  his  interest  in  the  land  before  his  bankruptcy .^ 

The  lien  depends  for  its  existence  upon  a  strict  compliance 
with  the  statutory  provisions  for  enforcing  the  lien.  Suit  must 
be  brought  within  the  time  limited  by  statute.  In  what  way  the 
lien  shall  be  ascertained  after  the  defendant  is  adjudged  a  bank- 
rupt, depends  in  the  first  instance  upon  the  assignee.  Unless  the 
assignee  proceeds  in  the  United  States  courts,  the  creditor  is  en- 
titled to  pursue  his  remedy  in  the  state  court.  If  the  assignee, 
upon  being  served  with  an  order  of  notice,  neglects  to  appear 
and  show  cause  why  judgment  should  not  be  rendered,  the  cred- 
itor is  entitled  to  have  judgment  in  the  state  court.^ 

1547.  The  jurisdiction  of  a  state  court  to  enforce  mechan- 
ics' liens  is  not  divested  by  subsequent  proceedings  in  bank- 
to  the  owner,  he  can  make  the  land  into  a  dealing  with  the  title  without 
liable.  If  he  finds  that  such  party  is  record  notice  of  its  condition."  Per 
lessee,  or  tenant  for  life  or  years,  he    Miller,  J. 

can  only  claim  a  lien  to  the  extent  of  By  Art.  61,  §  9,  of  Code,  the  lien 
such  estate.  The  complainants,  there-  applies  only  to  the  extent  of  the  in- 
fore,  before  parting  with  their  mate-  terest  of  the  lessee  or  tenant, 
rials,  should  have  looked  into  the  title,  ^  Clifton  v.  Foster,  103  Mass.  233; 
and  finding  it  the  subject  of  an  agree-  In  re  Coulter,  2  Saw.  42,  5  Nat.  B. 
ment  to  lease  at  a  prescribed  rent,  Reg.  64;  In  re  Cook,  3  Biss.  116. 
they  should  have  required  the  agree-  ^  Glendon  Co.  v.  Townsend,  120 
ment,  or  the  lease  it  calls  for,  to  be  Mass.  346. 

recorded,  so  that  no  one  could  be  led  "  Marston  v.  Stickney,  55  Me.  383. 
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ruptcy.^  If  the  suit  is  not  continued,  it  may  proceed  to  judg- 
ment. If  the  bankruptcy  court  orders  the  property  to  be  sold 
subject  to  pending  mechanics'  liens,  the  state  court  after  such 
sale  has  jurisdiction  to  enter  judgment  and  enforce  the  lien.^ 

If  the  security  of  the  lien  be  appraised  and  the  debt  is  proved 
for  the  balance,  the  lien-holder  may  afterwards  proceed  to  en- 
force his  lien.  His  rights  are  not  affected  by  the  fact  that  the 
lien  -was  appraised  at  a  nominal  value.^  If  the  lien  debt  be 
proved  in  full  against  the  bankrupt's  estate  vrithout  valuing  the 
security  and  deducting  its  amount,  although  the  lien  may  there- 
by be  relinquished  as  to  the  assignee,  it  is  not  relinquished  as 
against  one  who  had  purchased  the  property  before  the  lien  was 
filed,  and  who  is  not  interested  in  the  distribution  of  the  bank- 
rupt estate.* 

1548.  The  assignee  in  bankruptcy  or  insolvency  takes 
only  the  interest  that  the  debtor  had  in  his  property ,^  and  all 
liens  and  rights  of  lien  remain  unaffected.^ 

A  lien  is  not  defeated  by  the  debtor's  assignment  for  the  ben- 
efit of  creditors.  The  assignee  has  no  greater  interest  in  the 
property  assigned  than  the  assignor  had,  though  the  assignee  is 
entitled  to  the  possession  for  the  purpose  of  converting  the  prop- 
erty into  money.® 

In  New  York,  where  the  lien  attaches  only  from  the  time  it  is 
filed,  an  assignee  for  the  benefit  of  creditors  takes  free  from  the 
lien  unless  it  had  been  previously  perfected.'^ 

A  sub-contractor's  right  of  lien  is  not  cut  off  by  a  general  as- 
signment for  the  benefit  of  creditors  made  by  the  contractor, 
though  made  before  the  filing  of  the  lien.^  But  the  assignee  has 
the  right  to  contest  the  validity  of  the  lien  upon  every  ground 
available  to  the  owner  of  the  premises. 

1549.  Lien  for  balance  after  receiving  a  dividend.  —  Where 

1  Seibel  v.  Simeon,  62  Mo.  255.  *  Hart  v.   Globe  Iron  Works,   37 

"  Douglas  V.  St.  Louis  Zinc  Co.  56  Ohio  St.  75;  Crump  v.  Gill,  9  Phila. 

Mo.  388;  Seibel  v.  Simeon,  supra.  (Pa.)  117. 

5  Streeper  v.   McKee,   86  Pa.  St.  '  ISToyes  m.  Burton,  29  Barb.  (N.  Y.) 

■188.  631;    Quinby  J).  Sloan,  2  Abb.  (N.  r.) 

*  Bassett  v.  Baird,  85  Pa.  St.  384.  Pr.  93;  5.  C.  2  E.  D.  Smith,  594. 

^  Howe  V.  Patterson,   78  Me.  227;  »  Smith  v.  Baily,  8  Daly  (N.  Y.), 
Douglas  V.  St.  Louis  Zinc  Co.  supra;  128;  Gates  v.  Haley,  1  lb.  338;  Man- 
Barnes  V.  Fisher,  9  Mo.  App.  574.  deville  v.  Reed,  13  Abb.  Pr.  173. 
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the  proceeding  to  enforce  a  lien  is  in  the  nature  of  a  proceeding 
in  chancery,  and  not  strictly  a  proceeding  in  rem,  the  pendency 
of  proceedings  under  an  insolvent  law,  wherein  the  lien-holder 
has  proved  his  claim  and  received  a  dividend  from  the  assignee, 
does  not  affeclj  his  right  to  enforce  his  lien  for  a  balance  of  his 
claim. ^ 

1550.  Although  a  receiver  of  the  debtor's  property  has 
been  appointed,  a  lien  may  be  recorded  and  fixed  upon  the 
property.  The  recording  of  the  claim  of  lien  after  the  appoint- 
ment of  a  receiver  does  not  newly  incumber  the  property,  but 
simply  fixes  and  secures  upon  it  a  lien  already  existing.^ 

But  where  a  railroad  passes  into  the  hands  of  a  receiver  under 
proceedings  to  enforce  a  mortgage,  and  claims  for  labor  and 
materials  are  presented  in  that  suit,  they  will  be  considered,  not 
as  liens,  but  as  claims  for  the  equitable  discretion  of  the  court.^ 

A  state  court  has  no  jurisdiction  to  enforce  a  mechanic's  lien 
where  the  propertj'  has  been  forfeited  to  the  United  States  under 
the  revenue  laws,  or  has  been  seized  by  the  marshal  under  for- 
feiture proceedings.  In  such  case  the  lien  claimant  should  apply 
to  the  court  in  possession  of  the  property  for  leave  to  participate 
in  the  proceeds  of  the  sale  under  the  forfeiture  proceedings.  The 
lien  upon  the  property  would  be  divested  by  such  sale,  but  might 
attach  to  the  fund  in  court  realized  from  the  sale.* 

VIII.   Br/  Bar  of  Debt  under  the  Statute  of  Limitations. 

1551.  A  lien  cannot  be  enforced  after  the  debt  has  become 
barred  by  the  statute  of  limitations.  The  fact  that  a  statute 
provides  that  the  lien  may  be  foreclosed  in  the  same  manner  as 
if  the  premises  affected  were  held  by  mortgage  does  not  give  the 
lien-holder  all  the  rights  of  a  mortgagee  in  this  respect ;  for  a 
lien  gives  no  present  title  or  right  of  possession  as  a  mortgage 
does.^ 

There  is  a  presumption  of  law  that  after  the  lapse  of  more 

1  Paddock  v.  Stout  (111.),  13  N.  «  Heidritter  v.  Elizabeth  Oil-Cloth 
East.  Kep.  182.  Co.  6  Fed.  Rep.  138. 

2  Eichardson  v.  Hickman,  32  Ark.  ^  HiHg  „.  Halliwell,  50  Conn.  270, 
406;  Logan  v.  Boyle  Ice  Mach.  Co.  per  Pardee,  J.:  "By  recording  the 
65  Tex.  324;  Barstow  w.  McLachlan,  statement  of  his  claim  the  plaintifE 
99  111.  641.  acquired  no  present  title  to  the  land, 

'  Turner  v.  I.,  B.  &  W.  Ry.  Co.  8  no  right  o£  possession,  and  of  course 
Biss.  315.  no  right  to  an  action  for  the  recovery 
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than  twenty  years  a  lien  of  indefinite  duration,  like  that  of  a  con- 
tractor for  the  construction  of  a  railroad,  has  been  paid.^ 

IX.  By  a  Personal  Judgment. 

1552.  This  lien  is  not  merged  or  destroyed  by  obtaining 
judgment  against  the  party  personally  liable.  This  is  in 
analogy  with  the  rule  that  a  judgment  upon  the  debt  in  the 
case  of  a  mortgage  or  pledge  does  not  affect  the  security.  The 
lien,  like  a  mortgage  or  pledge,  is  a  security  for  the  debt.  The 
remedies  upon  the  debt  and  upon  the  security  are  distinct  and 
concurrent.^ 

On  the  other  hand,  the  pendency  of  a  proceeding  to  enforce  a 
mechanic's  lien  does  not  bar  a  suit  at  law  for  the  same  demand,^ 
unless,  perhaps,  in  states  where  a  personal  judgment  can  be  ren- 
dered in  the  proceeding  upon  the  lien. 

of  possession ;  no  right,  in  short,  for  of  a  debt  after  the  creditor  has  al- 

the  enforcement  of  which  he  could  lowed  time  to  suspend  his  remedy." 
hare  any  standing  place  in  a  court        '  Hayes  e.  Bald  Eagle  Yal.  R.  Co. 

either  of  law  or  equity  after  the  ex-  (Pa.)  6  Atl.  Rep.  144. 
piration  of  six  years ;   and  although        ^  Germania  Building  &  Loan  Asso. 

the    complaint   is   by  statutory  per-  v.   Wagner,    61    Cal.    349;   West   v. 

mission  addressed  to  the  equitable  side  Fleming,  18  111.  248;  Crean  v.  McFee, 

of  the  court,  it  remains  in  fact  and  2  Miles  (Pa.),  214;  Thompson's  Case, 

effect  a  proceeding  for  the  collection  2  Browne  (Pa.),  297. 

8  Delahay  v.  Clement,  4  111.  201. 
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I.   Introductory. 

1553.  The  proceedings  to  enforce  mechanics'  liens  depend 
largely  upon  the  general  systems  of  practice  used  in  the 
different  states ;  and  these  are  so  diverse  that  it  would  be  im- 
possible to  formulate  any  complete  system  of  practice  and  pro- 
cedure which  would  be  wholly  applicable  in  more  than  a  very 
few  states.  Eveiy  lawyer,  however,  is  presumed  to  be  familiar 
with  the  system  in  use  in  his  own  state,  and  not  to  be  very  much 
interested  in  other  systems  adopted  in  other  states.  It  is,  there- 
fore, quite  impracticable  to  attempt  to  set  out  all  the  steps  to  be 
taken  in  a  suit  or  petition  to  enforce  a  mechanic's  lien.  The 
statute  of  the  state  where  the  suit  is  brought  must  be  followed  ; 
and  this  is  adapted  or  is  to  be  adapted  to  the  system  of  procedure 
which  prevails  in  such  state.  There  are,  however,  some  rules  of 
construction,  and  some  rules  relating  to  parties,  to  pleadings  and 
practice,  which  are  of  general  application,  and  the  purpose  of  the 
present  chapter  is  to  state  these  rules,  so  far  as  they  have  been 
adjudged  by  the  courts. 

Of  course  a  statute  referring  in  very  general  terms  to  the 
things  which  give  rise  to  liens  —  such  as  work  done  or  materials 
furnished  in  the  erection,  alteration,  or  repair  of  buildings  or 
other  structures  —  must  be  interpreted  by  the  courts,  in  order  to 
determine  whether  it  applies  to  particular  work  or  materials.  It 
is  a  question  of  law,  in  every  case  arising  under  such  a  statute, 
whether  the  particular  thing  for  which  a  lien  is  sought  is  within 
the  scope  of  the  statute.  Rules  of  construction  must  be  applied. 
The  purpose  of  the  statute  must  be  considered  ;  and  the  statute 
should  be  given  the  meaning  which  its  words  taken  in  their 
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usual  meaning  imply.     The  scope  of  the  statute  should  neither 
be  extended  nor  restricted  by  construction. 

II.  General  Rules  of  Construction. 
1554.  The  rule  of  construction  applicable  to  questions  aris- 
ing under  these  liens  may  be  strict  at  one  stage  of  the  proceed- 
ings and  liberal  at  another.  Mechanics'  liens  are  in  derogation 
of  the  common  law,  depending  for  their  existence  wholly  upon 
statutes ;  and  therefore,  upon  the  question  whether  a  lien  attaches 
at  all,  a  strict  construction  is  prdper.^  The  court  is  not  author- 
ized, in  determining  whether  the  statute  attaches,  to  extend  it 
beyond  its  express  terms.  Thus,  the  court  is  not  authorized,  in 
determining  whether  the  labor  done  is  within  the  statute,  to 
apply  it  to  labor  not  within  its  terms,  but  only  analogous  to  that 
to  which  the  statute  applies.^  "  The  court  is  not  authorized  to 
extend  the  law  beyond  the  causes  specifically  provided  for.  It 
cannot  say  that  the  statute  by  implication  includes  labor  not 
within  its  terms.  It  cannot  say  that  the  labor  performed  is  anal- 
ogous to  the  labor  for  which  a  lien  is  given  by  statute ;  nor  can 
it  say  that,  if  the  subject  is  brought  to  the  attention  of  the  leg- 
islature, it  would  probably  give  a  lien  for  such  labor.  The  court 
can  only  construe  the  law  as  enacted  by  the  legislature ;  and 
when,  by  force  of  law,  the  performance  of  certain  labor  creates 

1  Trask  v.  Searle,  121  Mass.  229;  to  the  respective  parties,  as  a  supposed 
Belanger  v.  Hersey,  90  111.  70 ;  Kay  v.  public  policy  might  seem  to  indicate 
Smith,  10  Heisk.  (Tenn.)  41  ;  Both-  as  proper.  With  the  policy  of  a  law 
berger  v.  Dupuy,  64  111.  452;  Canisius  the  courts  should  have  but  little  con- 
V.  Merrill,  65  111.  6  7  ;  Stephens  v.  cern ;  to  shape  that  pertains  to  another 
Holmes,  64  111.  334,  336  ;  Reindollar  department  of  the  government.  The 
V.  Flickinger,  59  Md.  469  ;  Wehr  v.  simple  question  in  the  construction 
Shryock,  55  Md.  334,  336 ;  Mushlitt  v.  and  application  of  a  statute  is,  what 
Silverman,  50  N.  Y.  360 ;  Tilford  v.  was  the  legislative  intention  in  its 
Wallace,  3  Watts  (Pa.),  141 ;  Pool  enactment,  as  the  same  is  to  be  found 
17.  Wedemeyer,  56  Tex.  287,  295.  Per  in  the  language  in  which  the  statute  is 
Stayton,  J. :  "  There  is  no  subject  written,  considered  with  reference  to 
within  the  range  of  judicial  action  in  the  every-day  wants  and  business  of 
which  construction  has  been  so  diverse  the  people  for  whose  government  the 
and  varied  as  that  applicable  to  laws  same  was  enacted  ?  That  being  as- 
regulating  the  liens  of  mechanics  and  certained  and  applied,  the  duty  of  the 
material-men;  and  some  of  the  courts  court  is  performed,  whether  the  pol- 
of  the  different  states  seem  to  have  felt  icy  thereby  subserved  is  good  or 
that  they  were  authorized  in  some  in-  bad." 

stances  to  engraft  upon  the  plain  terms        *  Barnard  v.  McKenzie,  4  Colo.  251 ; 

of  the  statute,  by  construction,  princi-  Ayres  v.  Revere,  25  N.  J.  L.  474  ; 

pies  operating  harshly  or  beneficially  Scudder  v.  Harden,  31  N.  J.  Eq.  503. 
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an  interest  in  the  real  estate  of  another,  the  court  cannot  say 
that  the  performance  of  other  labor  than  that  which  the  statute 
nas  expressly  named  shall  thus  create  an  interest  in,  or  divest 
the  owner  of,  an  estate  in  land."  ^ 

1555.  The  lien  will  not  even  be  extended  to  cases  falling 
within  the  reason  of  the  statute,  but  not  in  terms  provided 
for.2  The  remedy  to  enforce  the  lien  is  purely  statutory,  and 
nothing  can  be  adjudicated  under  the  proceeding  except  the  ex- 
istence and  amount  of  the  lien.  If  no  lien  exists,  the  petition 
must  be  dismissed.^  In  a  case  decided  in  Delaware  soon  after 
the  enactment  of  a  mechanic's  lien  law  in  that  state,  the  court 
said  :  *  "  Both  our  inclination  and  conviction  of  duty  is,  not  to 
extend  the  operation  of  the  act  by  construction  any  further  than 
the  terms  of  it  clearly  require,  and  to  leave  it  to  the  legislature 
to  remedy  whatever  defects  or  deficiencies  may  be  found  to  attend 
it  when  put  into  practical  operation  and  effect."  The  courts 
cannot  create  liens.  They  can  only  declare  and  enforce  them 
when  they  exist  either  in  law  or  equity.^ 

1556.  But  after  the  lien  has  once  attached,  a  liberal  con- 
struction should  be  put  upon  the  statute  for  the  purpose  of 
fulfilling  its  objects.  The  statute  is  highly  remedial  in  its  na- 
ture, and  should  receive  a  practical  and  reasonable  construction 
to  effect  its  objects.^ 

^  Per  Lord,  J.,  in  Trask  v.  Searle,  izing  an  enforcement  of  such  charges 

121  Mass.  229.  by   unusual   and    summary   methods, 

^  McCartney    v.  Buck   (Del.),    12  and  that  the  provisions  of  these  en- 

Atl.  Kep.   717;    Capelle  v.  Baker,  3  actments  cannot  be  extended  in  their 

Houst.  (Del.)  344;  Brady  v.  Ander-  operation  and  effect  beyond  the  plain 

son,  24  111.  110.  and  fair  sense  of  the  terms;  and  that 

^  McCarthy  v.  New,  93   111.  455  ;  parties  asserting  liens  or  titles  rest- 

Wagar  v.  Briscoe,  38  Mich.  587.    Per  ing  upon  them  must  bring  themselves 

Graves,  J. :   "  In  perfect  agreement  and  their  titles  plainly  and  distinctly 

with  the  views  generally  maintained  within  these  terms,  and  affirmatively 

in  the  tribunals  of  our  sister  states,  make  out  that  a  lien  was  originally 

this  court  has  repeatedly  declared  in  efifected  regularly,  and  thereafter  kept 

substance   that  these  acts   are  inno-  up,  and  that  every  essential  statutory 

vations  upon  the   common  law  over  step,  either  in  the  creation,  continu- 

the  rights  of  property,  by  permitting  ance,  or  enforcement  of  the  lien,  has 

the  institution  of  private  charges  on  been  duly  taken." 
property  without  or  against  the  own-        *  Capelle  v.  Baker,  supra. 
er's  assent,  and  without  any  judicial  or        ''  Lyster's  App.  54  Mich,  325. 
other  official  sanction,  and  by  author-        ^  Kay  v.  Smith,  10  Heisk.  (Tenn.) 
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It  is  incumbent  upon  the  claimant,  however,  to  show  that  his 
claim  in  every  essential  particular  comes  within  the  terms  of  the 
statute.-^  Thus  he  must  show  that  his  claim  was  filed  or  recorded 
within  the  time  limited ;  ^  and  that  he  has  brought  suit  to  enforce 
the  lien  within  the  time  limited.^  If  the  priority  of  the  lien  is 
disputed,  the  claimant  must  bring  his  claim  within  those  provi- 
sions of  the  statute  which  determine  priority,  by  fixing  with  cer- 
tainty the  time  of  commencement  and  completion  of  the  work.* 

1557.  A  lien  law  has  no  extra-territorial  effect,  but  as  a 
general  rule  a  lien  for  material  is  consummated  by  the  use  of  the 
material  in  the  erection  or  repair  of  a  building,  and  it  is  there- 
fore immaterial  where  the  contract  for  it  is  made,  whether  in  the 
state  where  the  building  is  situate,  or  in  another  state.^  The 
rule  is  the  same  even  where  the  actual  use  of  the  materials  in 
the  structure  is  not  essential  to  the  creation  of  a  lien,  but  a  lien 
arises  from  the  furnishing  of  the  material  with  the  intention  that 
it  shall  be  used  in  a  particular  structure,  whether  they  are  actu- 
ally so  used  or  not.^  "  In  the  one  case,  the  use  of  the  goods  in 
the  state,  and  in  the  other  the  purpose  to  use  them  in  the  state, 
perfects  the  lien ;  but  in  both,  the  lien,  its  subject,  and  the  remedy 
upon  it,  —  the  law's  effect  —  are  precisely  the  same.  The  title  to 
the  material  furnished  passes  as  absolutely  when  delivered  within 
as  without  the  state.  In  neither  case  does  any  property  of  the 
furnisher  enter  the  structure.  The  contract  of  the  parties  may 
reserve  a  lien  on  the  material  or  the  improvement,  but  the  stat- 
utory lien  springs  from  and  requires  no  such  germ.     The  facts 

41 ;  Luter  ».  Cobb,  1  Cold.   (Tenn.)  41 ;   Luter  v.   Cobb,   supra ;  Lee   v. 

625;  White  Lake  Lumber  Co.  v.  Rus-  Phelps,  supra. 

sell  (Neb.),  34  N.  W.  Rep.  104;  De-  »  Dunn  v.  McKee,  6  Sneed  (Tenn.), 

witt  V.  Smith,  63  Mo.  263 ;  Gibson  v.  657. 

Nagel,  15  Mo.  App.  597;   Hunter  v.  *  Davis  v.  Alvord,  supra. 

Truckee  Lodge,  14  Nev.  24  ;  Skyrme  «  Gaty  v.  Casey,  15  HI.  189  ;  Bir- 

V.  Occidental  M.  &  M.  Co.  8  Nev.  219;  mingham  Iron  Foundry  v.  Glen  Cove 

Malter  v.  Falcon  M.  Co.  18  Nev.  209;  Co.  78  N.  Y.  30. 

Black  V.  Appolonio,  1  Mont.  342.  If,  for  instance,  materials  be  con- 

1  Davis  V.  Alvord,  94  U.   S.  545;  tracted    for   in   New  York   between 

Mushlitt  V.  Silverman,  50  N.  Y.  362  ;  parties  residing  in  that  State,  to  be 

Reese  v.  Corlew  Co.  60  Tex.  70  ;  Lee  delivered  in  Connecticut  and  there  at- 

V.  O'Brien,  54  Tex.  635;  Lee  v.  Phelps,  tached  to  the  realty,  no  lien  therefor 

lb.  367;  Pool  v.  Sanford,  52  Tex.  621;  can  be  enforced  in  New  York.     Bir- 

Ferguson  v.  Ashbell,  53  Tex.  245.  mingham  Iron  Foundry  v.  Glen  Cove 

°  Kay  V.  Smith,  10  Heisk.  (Tenn.)  Co.  supra. 

^  Fagan  v.  Boyle  Ice  Mach.  Co.  65 
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upon  which  the  latter  lien  grows  are  in  themselves  sterile. 
Their  producing  quality  is  supplied  by  the  law ;  their  product, 
the  lien,  is  on  land  in  the  state."  ^ 

1558.  The  repeal  of  a  statute  under  which  a  mechanic's 
lien  has  accrued  does  not  defeat  the  lien.  After  a  lien  has 
once  become  fixed  and  secured,  it  becomes  a  vested  right,  and  it 
is  not  within  the  power  of  a  legislature  to  destroy  the  right  by 
a  repeal  of  the  statute  under  which  it  accrued.^  Even  the  right 
to  the  lien  before  the  filing  of  the  notice  or  claim  of  lien  is  a 
part  of  the  obligation  of  the  contract,  and  is  a  right  which  the 
law  and  the  Constitution  protect  in  the  same  way  that  they  pro- 
tect the  title  to  corporeal  property.^ 

In  a  few  cases  a  lien  has  been  regarded  as  only  a  part  of  the 
remedy  for  enforcing  a  debt,  rather  than  as  a  vested  right,  and 
on  this  ground  it  has  been  held  that  a  repeal  of  the  statute  would 
not  defeat  the  lien.* 

Where  the  mode  of  enforcing  a  lien  has  been  changed  by 
statute  after  a  right  of  lien  has  accrued,  it  should  be  enforced  in 
accordance  with  the  previous  statute.^ 

III.    Nature  of  the  Suit  to  Enforce  the  Lien. 

1559.  Whether  the  proceedings  to  enforce  a  mechanic's 
lien  are  legal  or  equitable  depends,  of  course,  upon  the  terms  of 
the  statutes  providing  the  remedy.  The  statutes  of  several  states 
assimilate  the  proceedings  to  enforce  such  a  lien  to  the  equitable 
action  to  foreclose  a  mortgage,  and  under  such  statutes  the  pro- 
ceeding is  essentially  a  suit  in  equity.^     Thus,  under  a  former  lien 

1  Fagan  v.  Boyle  Ice  Mach.    Co.  60  Tex.  145.     See,  however,  Bailey  v. 

65  Tex.  324,  per  Robertson,  J.  Mason,  4  Minn.  546  ;  Dunwell  v.  Bid- 

"  Wabash    Canal   Co.   v.   Beers,   2  well,  8  Minn.  34. 

Black,  448;  In  re  Hope  Mining  Co.  1  ^  Wade,  Retrospective  Law,  §  173. 

Sawyer,  710;  Steamship  Co.  v.  Joliffe,  *  Watson  v.  New  York  Cent.  R.  R. 

2  Wall.  450,  458;   Hallahan  v.  Her-  47N.  Y.  157;  Donaldson  u.  O'Connor, 

bert,  11  Abb.  Pr.  (N.  S.)326;Skyrme  1   E.   D.    Smith,   695;  Templeton  v. 

«.  Occidental  M.  &  M.  Co.  8  Nev.  219,  Home,    82    111.    491;    Woodbury    v. 

220;  Capron  o.  Stout,  11  Nev.  304;  Grimes,  1  Colo.  100. 

Weaver  u.  Sells,  10  Kans.  609;  Buser  «  Brodt   v.  Rohkar,  48  Iowa,  36; 

V.  Shepard,  107  Ind.  417;  Willamette  Conrad  v.  Starr,  50  Iowa,  470.     See 

Falls,  &c.  Co.  V.  Riley,  1  Oreg.  183;  Willamette  Falls,  &c.  Co.   v.  Riley, 

Steamer    Gazelle  v.  Wells  Lake,  lb.  supra. 

119;  Streubel  v.  Milwaukee  R.  R.  Co.  ^  Alabama:  Analogous  to  a  bill  in 

12  Wis.  67,  74;  Christman  v.  Charle-  chancery.     Walker  v.  Darinwood,  80 

ville,  36  Mo.  610;  Handel  v.  Elliott,  Ala.  245;  Chandlers.  Hanna,  73  Ala- 

431 


§  1659.]    mechanics'  liens  :  pkoceedings  to  enforce. 

law  in  Wisconsin,  the  action  to  enforce  the  lien  was  regarded  as 
an  action  at  law.-'  But  under  the  present  statute  the  proceeding 
is  regarded  as  an  equitable  one.  The  present  statute,  as  the 
court  remark,^  denominates  the  action  as  one  to  foreclose  a  lien, 
and  the  procedure  to  judgment  is  very  similar  to  that  in  an  ac- 
tion to  foreclose  a  mortgage.  Formerly  the  creditor  who  first 
filed  his  lien  obtained  a  priority  over  other  lien  creditors;  now 
he  does  not.  Formerly,  also,  a  personal  judgment  went  against 
the  debtor  in  the  first  instance,  and  the  lien  was  enforced  by  a 
sale  on  execution.  Now,  no  personal  judgment  goes  except  for  a 
deficiency  to  be  ascertained  by  a  sale,  and  no  execution  issues  on 
the  lien  judgment.  The  conclusion,  therefore,  is,  that  the  latter 
statute  as  regards  the  remedy  has  the  essential  characteristics  of 
a  suit  in  equity. 

The  fact  that  a  personal  judgment  for  the  debt  is  rendered  in 
a  suit  to  foreclose  a  mechanic's  lien,  with  directions  that,  if  the 
same  be  not  satisfied  out  of  other  property  of  the  debtor,  the 
property  upon  which  the  lien  is  adjudged  to  exist  shall  be  sold, 
and  the  proceeds  shall  be  applied  to  its  payment,  does  not 
change  the  character  of  the  suit  from  one  of  equitable  cogni- 


390.  la  some  cases  may  be  by  bill  in 
equity.    §1187. 

Arkansas:  The  statutory  remedy 
does  not  oust  the  jurisdiction  in  chan- 
cery. Murray  v.  Kapley,  30  Ark. 
568. 

California:  An  equitable  proceed- 
ing. Curnow  v.  Blue  Gravel,  &c.  Co. 
68  Cal.  262. 

Colorado:  Of  an  equitable  nature. 
San  Juan  &  St.  Louis  M.  &  S.  Co. 
V.  French,  6  Colo.  214;  Clear  Creek 
Co.  V.  Root,  1  Colo.  374. 

Dakota  Territory:  Question  dis- 
cussed in  McCormack  v.  Phillips,  34 
N.  W.  Rep.  39,  per  Francis,  J. 

District  of  Columbia:  Bill  in 
equity.    §  1195. 

Illinois:  Substantially  a  chancery 
proceeding.  McGraw  v.  Bayard,  96 
111.  146. 

Iowa:  An  equitable  proceeding. 
R.  Code  1880;  §2510. 

Kentucky:  An  equitable  proceed- 


ing.    §  1203. 
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Maryland:  Bill  in  equity.    §1206. 

Montana  Territory:  An  equitable 
proceeding.  Davis  v.  Alvord,  94  U. 
S.  545 ;  Mochon  v.  Sullivan,  1  Mont. 
470. 

Nebraska:  Petition  in  chancery  in 
addition  to  method  provided  by  stat- 
ute.    §  1213. 

New  York:  Equitable  proceeding. 
Henderson  v.  Sturgis,  1  Daly,  336; 
Miller  v.  Moore,  1  E.  D.  Smith,  739. 

Wisconsin :  An  equitable  suit. 
Spruhen  v.  Stout,  52  Wis.  517;  Wilier 
V.  Bergen  thai,  50  Wis.  474. 

The  proceedings  in  several  other 
states,  especially  those  which  have 
adopted  the  code  practice,  are  also 
of  an  equitable  nature  ;  but  they  are 
not  specially  mentioned,  because  di- 
rect authorities  are  not  at  hand  to 
substantiate  the  statement. 

1  Marsh  v.  Frazer,  27  Wis.  596. 

2  Wilier  V.  Bergenthal,  50  Wis.  474; 
S.  C.  7  N.  W.  Rep.  852,  per  Lyon, 
J.  See,  also,  Spruhen  v.  Stout,  ^pra ; 
S.  C.  9  N.  W.  Rep.  277. 
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zance  and  convert  it  into  an  action  at  law.^  A  similar  mode  of 
proceeding  is  in  some  states  adopted  in  equitable  suits  for  the 
foreclosure  of  mortgages.^ 

1560.  In  the  code  states,  the  suit  for  the  foreclosure  of  a 
meehanio's  lien  is  an  equitable  suit,  and  is  subject  to  the  rules 
generally  applicable  to  suits  of  that  nature.^  As  in  other  equi- 
table actions  the  court  may,  of  its  own  motion,  order  a  jury  to 
be  empanelled  to  try  any  issue  of  fact.  A  statute  giving  either 
party  a  right  to  demand  a  jury  does  not  change  this  rule.*  The 
verdict  in  such  case  is  advisory  merely. 

In  Virginia,^  the  remedy  by  motion  is  a  summary  proceeding 
in  equity.  The  act  seems  to  contemplate  substantially  a  pro- 
ceeding in  equity,  assimilated,  however,  in  some  of  its  features, 
to  a  proceeding  at  law.  The  motion  may  be  heard  without  for- 
mal pleadings.  The  testimony  is  given  viva  voce  before  the 
court,  and  objections  to  rulings  may  be  taken  by  bills  of  excep- 
tions. All  this  is  anomalous  in  a  court  of  equity,  but  results 
necessarily  from  the  proceeding  authorized.  The  court  might, 
perhaps,  in  the  exercise  of  a  sound  discretion,  direct  an  issue 
under  circumstances  which  would  warrant  such  direction  in  an 
equity  suit ;  and  there  also  might  be  a  reference  to  a  commis- 
sioner to  state  an  account.^ 

1561.  A  court  of  equity  cannot  assume  jurisdiction  to 
enforce  a  mechanic's  lien  without  the  aid  of  a  statute,  in  the 
absence  of  a  special  cause  for  equitable  interposition.  This  lien 
is  a  statutory  right,  and  the  remedy  for  its  enforcement  is  pro- 
vided by  statute,  and  can  be  pursued  only  before  the  tribunals 
and  in  the  mode  the  statute  provides.  An  averment  in  a  bill  in 
equity  to  enforce  a  mechanic's  lien  that  the  statements  of  the 
account  are  difficult,  and  cannot  well  be  shown  in  a  court  of  law, 
does  not  show  the  necessity  of  the  intervention  of  a  court  of 
equity  to  adjust  the  accounts,  or  the  inadequacy  of  the  remedy 
at  law,  and  does  not  aid  the  equity  of  the  bill.^ 

1  Davis  V.  Alvord,  94  U.  S.  545.  6  Colo.  214;  Decker  v.  Myles,  4  Colo. 

2  Rollins  V.  Forbes,  10  Cal.  299.  558;  Clear  Cr.  &  C.  M.  Co.  v.  Root,  1 


8  Huse  V.  Washburn,  59  Wis.  414 
Wilier  V.  Bergenthal,  50  Wis.  474 
George   v.   Everhart,   67   Wis.    397 


Colo.  374. 
*  Huse  V.  Washburn,  supra. 
5  Code  1873,  ch.  115,  §  10. 


Weston  V.  Olsen,  55  Wis.  613;  San        «  Pairo  v.  Bethel,  75  Va.  825. 
Juan  &  St.  Louis  M.  &  S.  Co.u.  Finch,        '  Chandler  v.  Hanna,  73  Ala.  390. 
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IV.   Commencement  of  the  Suit  and  Service, 

V  1562.  The  filing  of  the  petition  or  complaint  to  enforce 
a  lien  is  the  commencement  of  the  suit  ^  under  some  statutes 
or  in  some  states. 

But  in  other  states  an  action  to  enforce  a  mechanic's  lien  is 
commenced  when  the  defendant  is  served  with  the  proper  sum- 
mons, or  the  petition  or  complaint  is  placed  in  the  hands  of  the 
sheriff  for  immediate  service.^  The  suit  is  not  begun  by  the 
service  of  a  summons  which  names  an  appearance  day  already 
past.  The  service  of  an  amended  summons  after  the  expiration 
of  the  time  within  which  the  action  is  required  to  be  commenced 
does  not  give  jurisdiction  of  the  suit ;  and  the  appearance  of  the 
defendant,  and  his  plea  that  the  action  was  not  commenced  within 
the  time  required  by  law,  are  not  a  waiver  of  his  right  to  insist 
upon  the  forfeiture  of  the  lien.^ 

Under  a  statute  which  provides  that  suit  on  the  lien  of  a  rail- 
road contractor  shall  be  brought  within  twelve  months  from  the 
date  of  its  record,  the  suit  is  not  commenced  by  the  mere  filing 
of  a  declaration  with  the  clerk  of  court,  unless  this  be  followed 
by  proper  service  upon  the  defendant.  Without  such  service 
there  is  no  suit.* 

Service  upon  a  foreign  railroad  company  in  a  suit  to  enforce  a 
mechanic's  lien  may  be  made  by  service  upon  its  station  agents  in 
the  state,  if-  there  be  no  general  officer  in  charge  of  such  railroad 
in  the  state,  and  no  officer  has  been  designated  as  the  represen- 
tative of  the  corporation  upon  whom  legal  process  may  be 
served.^ 

1563.  Where  notice  of  suit  to  foreclose  a  lien  is  given  by 
publication,  if  the  defendant's  name  as  published  differs  sub- 
stantially from  his  true  name,  the  notice  is  insufficient  to  give 
the  court  jurisdiction.  A  notice  which  gives  only  the  initial  let- 
ter or  letters  of  his  Christian  name  may  possibly  be  regarded  as 
sufficient;  but  a  notice  which  gives  only  those  initial  letters, 

1  Gosline  K.  Thompson,  61  Mo.  471^  'Jones  &  Magee  Lumber  Co.  v. 
Work  V.  Hall,  79  111.  196 ;  Dunphy  v.    Boggs,  supra. 

Riddle,  86  111.  22.  *  Cherry  v.  North  &  South  R.  R. 

2  Green  v.  Jackson  Water  Co.  10     Co. '65  Ga.  633. 

Cal.  374;  Flandreau  v.  White,  18  Cal.        «  Morgan  v.  Chicago  &  Alton  R.  R. 
639;  Jones  &  Magee  Lumber  Co.  v.     Co.  76  Mo.  161. 
Boggs,  63  Iowa,  589. 
434 


COMMENCEMENT   OF  SUIT  AND  SERVICE.      [§§  1564-1566. 

where  there  are  two  or  more,  and  transposes  those,  gives  the 
court  no  jurisdiction  to  render  a  decree  against  the  defendant.^ 
An  error  in  the  publication  of  the  defendant's  name  may  be 
cured  by  the  statement  of  other  particulars  which  clearly  iden- 
tify the  defendant.  If  the  defendant  be  a  married  woman,  and 
she  be  described  as  the  wife  of  a  person  correctly  named,  and 
this  fact  be  alleged  in  the  petition,  the  notice  may,  perhaps,  be 
regarded  as  suflScient.^ 

1564.  A  lien  which  has  lapsed  by  failure  to  commence  a 
suit  to  enforce  it  within  the  time  prescribed,  cannot  be  revived. 
It  becomes  wholly  void  by  lapse  of  time.^ 

Though  the  failure  arise  from  a  defect  in  the  notice  of  the  ac- 
tion, another  notice  cannot  be  given  after  the  expiration  of  the 
time  for  bringing  the  action.* 

1565.  An  action  to  foreclose  a  lien  is  premature  if  brought 
before  the  debt  is  payable.  Thus,  if  payment  is  to  be  made 
"  upon  the  completion  of  the  building,"  the  action  cannot  be 
commenced  until  the  building  is  completed.^  If  an  instalment 
of  the  sum  to  be  paid  is  payable  twelve  months  from  the  date  of 
the  contract,  suit  cannot  be  brought  within  that  time  ;  ^  and  if 
this  time  is  not  within  the  time  prescribed  for  bringing  the  suit, 
there  can  be  no  suit  at  all  upon  the  lien.  A  suit  prematurely 
brought  should  be  dismissed.'^ 

1566.  Notice  to  commence  suit.  —  Under  a  statute  which 
provides  that  the  owner  may  give  notice  to  the  claimant  to  com- 
mence suit  to  enforce  the  lien  within  thirty  days  from  the  ser- 
vice of  such  notice,  and  that  the  lien  shall  be  discharged  upon 
affidavit  that  the  notice  was  given  and  suit  was  not  commenced 
within  that  time,  the  claimant  cannot  escape  the  obligations  aris- 
ing from  the  notice  by  filing  a  new  claim  for  the  same  debt.® 

1  Fanning  v.  Krapfl,  61  Iowa,  471.  '  Harmon  v.  Ashmead,  60  Cal.  439. 

^  Fanning  v.  Krapfl,  supra,  per  Ad-  See,  also,  Seaton  v.  Hixon,  35  Kans. 

ams,  J.;   and  see  Buchanan  v.  Roy,  663. 

2  Ohio  St.  251.  «  Hardin  v.  Marble,  13  Bush  (Ky.), 

3  Weyer  v.  Beach,   79  N.  Y.  409;  58;  Graham  v.  Holt,  4  B.  Men.  (Ky.) 

Bowes  V.  N.  Y.  Christian  Home,  64  61. 

How.  (N.  Y.)  Pr.  509 ;  Noyes  v.  Bur-  '  Hardin  v.  Marble,  supra. 

ton,  17  lb.  449;  Poerschke  v.  Keden-  *  Wheeler  v.  Almond,  46  N.  J.  L. 

burg,  6  Abb.  (N.  Y.)N.  S.  172.  161. 

*  Jones,  &c.  Lumber  Co.  v.  Boggs, 

63  Iowa,  589.  435 
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V.  Parties  to  the  Suit. 

1567.  Parties  plaintiff. — The  plaintifE  is  of  course  the  person 
to  whom  the  lien  debt  is  due,  and  in  whose  favor  the  right  of  lien 
attached.  In  a  few  states  the  assignee  of  the  lien  d^bt  may  by 
virtue  of  statutory  provisions  enforce  the  lien  in  his  own  name ;  ^ 
but  ordinarily  the  suit  must  be  in  the  name  of  the  original  as- 
signor. 

One  who  has  contracted  and  furnished  material  in  his  own 
name  as  "  agent "  may  file  his  claim  of  lien  and  maintain  a  peti- 
tion to  foreclose  the  lien  in  the  same  name.  The  fact  that  he 
will  hold  the  proceeds  of  the  lien  debt,  or  even  the  real  estate 
itself,  in  trust  for  another,  does  not  defeat  his  right  of  action.^ 

1568.  Partners  must  give  joint  notices  and  bring  joint  pro- 
ceedings to  enforce  a  lien.  Two  or  more  persons  who  have  to- 
gether performed  labor  or  furnished  materials  for  their  common 
account  in  erecting  a  house  upon  the  land  of  another,  though  not 
general  partners,  should  bring  a  joint  petition  to  enforce  their 
lien ;  and  upon  the  death  of  one  of  them,  the  petition  may  be 
prosecuted  by  the  survivor.^  Upon  the  death  of  one  partner  be- 
fore the  completion  of  a  contract  for  the  delivery  of  materials, 
the  surviving  partner  may  complete  the  delivery  of  the  mate- 
rials, and  the  limitation  on  the  lien  claim  runs  from  the  date  of 
the  last  delivery  under  the  contract,  and  not  from  the  date  of  the 
copartner's  death.*  But  if  there  was  no  special  contract  for  the 
materials,  the  surviving  partner  cannot  continue  to  furnish  mate- 
rials on  the  firm  account,  and  take  a  lien  for  the  whole ;  and  he 
cannot  add  the  items  for  material  thus  furnished  by  him  on  run- 
ning account  to  an  account  of  materials  furnished  by  the  part- 
nership, so  as  to  make  the  two  accounts  one,  and  thus  save  the 
lien.^ 

Under  a  contract  made  in  the  name  of  one  partner  for  the 
benefit  of  both,  the  petition  to  enforce  the  lien  should  be  brought 
in  the  name  of  both  partners.^     But  if  an  individual  contracts  to 

^  See  Chap,  xxvii.  *  Miller  v.  Hoffman,  supra ;  Davis 

2  Hooker  v.  McGlone,  42  Conn.  95.  v.  Church,  1  W.  &  S.  (Pa.)  240. 

'  Rockwood   V.  Walcott,   3    Allen  ^  Miller  ».  Hoffman,  supra. 

(Mass.),  458;  Miller  v.  Hoffman,  26  «  Lombard  v.  Johnson,  76  111.  599. 
Mo.  App.  199;  Hammersmith  v.  Hil- 
ton, 8  Mo.  App.  564. 
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furnish  materials,  and  before  the  completion  of  the  contract 
forms  a  partnership,  and  some  materials  are  afterwards  furnished 
by  the  firm,  a  joint  petition  cannot  be  maintained  to  enforce  the 
lieu.  Neither  can  a  decree  be  entered  in  favor  of  one  petitioner 
for  a  certain  sum,  and  another  decree  in  another  sum  in  favor  of 
both  petitioners.^ 

The  firm  name  should  be  used  in  enforcing  a  lien,  where  one 
partner  after  the  lien  has  attached  assigns  his  interest  to  the 
other  member.2 

1569.  Consolidating  claims  or  actions.  —  There  is  generally 
some  provision  of  statute  that  any  number  of  persons  claiming 
liens  upon  the  same  property  may  join  in  the  same  action,  or 
that  the  court  may  consolidate  several  separate  actions.^  These 
provisions  are  in  different  terms,  but  they  have  for  their  object 
the  combining  of  all  the  liens  upon  the  same  property  in  one  pro- 
ceeding, whereby  much  expense  is  saved  to  the  parties,  and  the 
court  can  more  conveniently  distribute  the  fund  collected  among 
the  claimants. 

A  statutory  provision  authorizing  and  inviting  all  persons  hav- 
ing similar  liens  upon  the  same  property  to  become  parties  to 
the  first  suit  brought  for  the  enforcement  of  a  lien,  is  a  privilege 
and  n<it  a  command.  Each  creditor  may  commence  a  separate 
suit.  If  such  a  creditor  who  is  served  with  notice  of  the  first 
suit  does  not  appear,  and  the  suit  is  prosecuted  to  judgment,  it  is 
no  bar  to  a  proceeding  by  such  other  creditor  to  enforce  his  lien 
upon  the  same  property.* 

1570.  As  regards  the  defendant  to  proceedings  to  enforce 
mechanics'  liens,  much  depends  upon  the  nature  of  the  proceed- 
ing. If  the  proceeding  is  one  at  law,  or  in  the  nature  of  a  pro- 
ceeding at  law,  it  is  not  necessary  or  proper  even  to  make  sub- 
sequent purchasers  and  incumbrancers  parties.     They  are  repre- 

^  Roberts  v.  Gates,  64  III.  374.  be  entered  on  the  record  of  the  same 

2  Jones  w.  Hurst,  67  Mo.  568.  suit  a  suggestion,  setting  forth   the 

'  As   in  'Wisconsin  :  E.  S.  1878,  amount  and  nature   of  his   demand, 

§  3324;  Allis  w.  Meadow  Spring  Dis-  and  thereupon  he   may  have  a  rule 

tilling  Co.  67  Wis.  16.  upon  the   defendant  to  appear  and 

In  Pennsylvania,  upon  the  return  plead  thereto  as  in  other  actions.     2 

of  the  writ  of  scire /acJas,  it  shall  be  Brightly's    Purdon's    Dig.  p.    1170, 

lawful  for  any  other  person,  having  §  56. 

filed  a  claim  as  aforesaid,  to  cause  to        *  Sexton  v.  Weaver,  141  Mass.  273. 
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sented  by  the  owner  who  made  the  contract  and  subjected  the 
property  to  the  lien.  They  are  in  privity  with  the  owner,  and 
are  estopped  by  a  judgment  which  is  conclusive  upon  him.^  But 
if  the  action  is  an  equitable  one,  all  other  parties  in  interest, 
such  as  incumbrancers  and  other  persons  having  liens,  should  be 
made  parties,  or  the  foreclosure  will  not  affect  their  rights.^  The 
holder  of  a  junior  mechanic's  lien  may  maintain  an  equitable 
action  to  redeem  from  such  prior  lien.  The  fact  that  the  junior 
lien  was  not  filed  until  after  the  action  of  foreclosure  was  com- 
menced does  not  impair  the  right,  if  the  lien  be  afterwards  filed 
within  the  time  allowed.* 

1571.  If  the  proceeding  is  an  equitable  one,  all  parties  in 
interest  whose  rights  can  be  affected  by  the  proceeding 
should  be  made  parties  defendant  to  a  suit  to  foreclose  a  lien, 
not  only  all  persons  claiming  title  in  the  land,  but  also  the  con- 
tractors and  other  lien  claimants.*  If  a  part  owner,  or  the 
owner  of  an  interest  in  the  property  affected  by  the  lien,  is  not 
made  a  party,  his  interest  cannot  be  sold,  or,  if  the  sale  in  terms 
covers  his  interest,  it  is  ineffectual.  But  the  sale  in  such  case 
may  be  effectual  to  transfer  the  interest  of  other  owners  who 
are  made  parties  to  the  proceedings.  Thus,  in  a  proceeding  to 
enforce  a  lien  upon  community  property  of  a  husband  a^d  wife 
in  Texas,  if  the  heirs  of  the  wife,  who  has  died  pending  the  pro- 
ceeding, are  not  made  parties,  her  estate  is  not  bound,  but  the 
husband's  interest  may  be  sold  to  satisfy  the  lien.^ 

The  rights  and  interests  of  those  who  are  not  made  parties  to 
the  proceeding  are  not  affected  by  any  judgment  therein.® 

1  State  V.  Eads,  15  Iowa,  114.  *  San  Juan  &  St.  M.  S.  Co.  v.  Finch, 
In  Maine  the  judgment  obtained  is    6  Colo.  214;  Snodgrass  v.  Holland,  6 

not  a  judgment  in  rem,  and  it  does  not  Colo.  596;  Thomas  v.  Ownby,  1  Tex. 

bind  such  a  purchaser  who  is  not  a  App.  Civ.  Cas.§  1212;  Lomax  ».  Dore, 

party  to   the   suit.     Subsequently,  in  45  111.379;  Williams  ».  Chapman,  17 

1879,  Acts  1879,  ch.  136,  §§1,2,  a  Stat-  III.  423;    Kelly  v.  Chapman,   13  111. 

ute  was  enacted  authorizing  the  owner  530;  Dunphy  v.  Riddle,  86   HI.  22; 

o£  the  property  affected  to  become  a  Jones  v.  Hartsock,  supra;  Koman  v. 

party  to  the  suit,  and  authorizing  the  Thorn    (Ala.),    3    South  Rep.    759; 

court  to  make  him  a  party  to  the  suit.  Trammell  v.  Hudmon,  78  Ala.  222. 

Judgment  is  now  rendered  against  the  *  Pool  v.  Wedemeyer,  56  Tex.  287. 

defendant  and  the  property  or  either.  "  McCoy  v.  Quick,   30   Wis.  521 ; 

Byard  v.  Parker,  65  Me.  576;  Colley  Lampson  v.  Bowen,  41  Wis.  484;  Wil- 

V.  Doughty,  62  Me.  501.  ler  v.  Bergentbal,  50  Miss.  474  ;  White 

2  Evans  v.  Tripp,  35  Iowa,  371.  v.  Chaffln,  32  Ark.  59. 
'  Jones  V.  Hartsock,  42  Iowa,  147. 
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In  a  proceeding  to  enforce  a  lien  against  a  railroad,  it  is  not 
essential  that  all  the  companies  interested  in  it  should  be  made 
parties ;  but  no  company  having  an  interest  in  it  will  be  affected 
or  bound  unless  it  is  made  a  party .^ 

1572.  The  owner  is  a  necessary  party.  His  interest  in 
the  land  can  only  be  reached  and  applied  to  the  satisfaction  of 
the  lien  debt  by  making  him  a  party  to  the  proceeding.^  As  a 
party  to  the  original  contract,  the  owner  may  properly  be  made 
a  party,  though  he  has  sold  the  land  to  another  subject  to  the 
lien.  If  the  original  owner  has  died  after  such  sale,  his  admin- 
istrator and  not  his  heir  is  the  proper  party  defendant.  Where 
such  deceased  owner  had  conveyed  the  land  and  taken  a  mort- 
gage for  the  purchase-money,  and  his  administrator  was  made  a 
party  to  the  suit,  it  was  held  that  the  administrator  was  estopped, 
after  judgment  and  sale  to  satisfy  the  mechanic's  lien,  from  sell- 
ing the  property  under  a  foreclosure  of  such  mortgage,  he  having 
failed  to  assert  the  rights  of  a  mortgagee  in  the  action  to  enforce 
the  mechanic's  lien.*  But  a  mere  agent  of  the  owner  or  of  the 
employer,  through  whom  the  owner  or  employer  made  purchases, 
is  not  a  proper  party.*  If  such  agent  be  the  sole  defendant,  the 
suit  cannot  be  maintained.  The  suit  must  be  against  the  prin- 
cipal, not  against  the  agent.* 

1573.  Husband  and  wife.  —  Where  the  suit  is  against  the 
husband  to  enforce  a  lien  against  his  estate  by  the  curtesy,  the 
wife  has  no  such  interest  as  to  entitle  her  to  become  a  party  to 
the  suit,  either  on  her  own  application  or  that  of  other  parties, 
nor  can  her  interest  in  the  property  be  affected  by  such  suit.® 

In  a  suit  to  enforce  a  lien  against  a  homestead,  the  wife  of 
the  owner  is  a  proper  party .^ 

In  a  suit  to  enforce  a  lien  against  the  property  of  a  married 
woman  arising  under  her  own  contract,  in  states  where  her 
property  is  made  absolutely  her  own  by  statute,  the  husband 
need  not  be  joined  as  a  party .^ 

1  Morgan  v.  Chicago  &  Alton  R.  R.        «  Hooper  v.  Flood,  54  Cal.  218. 
Co.  76  Mo.  161.  5  Koman  v.  Thorn  (Ala.),  3  South. 

2  Keller  v.  Tracy,   11  Iowa,  530;    Rep.  759. 

Ayres  v.  Revere,  25  N.  J.  L.  474  ;  «  Schnell  v.  Clements,  73  111.  613. 

Mackintosh  v.  Thurston,  25  N.  J.  Eq.  And  see  Peck  ».  Hensley,  21  Ind.  344. 

242;  White  v.  Chaffln,  32  Ark.  59.  '  Weston  v.  Weston,  46  Wis.  130. 

3  Shields  v.  Keys,  24  Iowa,  298.  8  Whitney  v.  Joslin,  108  Mass.  103. 
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1574.  The  original  contractor  is  a  necessary  party  to  a 
proceeding  by  a  sub-contractor,  because  the  contract  relation 
and  state  of  accounts  between  the  owner  and  the  original  con- 
tractor, and  between  the  original  and  sub-contractor,  must  be 
adjudicated  before  the  lien  can  be  established,  and  the  rights 
and  liabilities  of  the  parties  ascertained.* 

Other  authorities  declare  the  contractor  to  be  a  proper,  but 
not  necessary,  party  to  such  a  suit.^ 

If  a  contractor  who  is  a  necessary  party  to  the  suit  is  not 
made  a  party  when  the  suit  is  instituted,  he  may  afterwards  be 
brought  in  within  the  time  limited  for  bringing  actions  upon  the 
lien,  but  not  afterwards.^ 

1575.  Where  there  are  several  joint  contractors,  it  is  not 
necessary  to  join  all  of  them  as  defendants  ;  *  but  one  may  be 
sued,  and  the  court  may,  at  the  request  of  the  owner,  have  the 
others  brought  in.^  The  non-joinder  of  some  of  the  original 
contractors  is  not  sufiBcient  ground  for  sustaining  a  plea  in 
abatement.^ 

Where  a  mechanic  in  his  claim  of  lien  has  stated  the  name  of 
the  person  by  whom  he  was  employed,  and  it  turns  out  that 
such  person  was  a  member  of  a  firm,  and  employed  the  mechanic 
on  behalf  of  the  firm,  he  should  nevertheless,  in  his  action  to 
enforce  the  lien,  make  all  the  members  of  the  firm  defendants.^ 

1576.  Where  the  original  contractor  has  assigned  his  con- 
tract, and  this  has  been  performed  by  another  with  the  consent 
of  the  owner,  the  original  contractor  is  not  a  necessary  party .^ 

1577.  Indorser  of  note  a  proper  party.  —  If  suit  be  brought 
by  the  indorsee  of  a  promissory  note  given  to  a  building  con- 
tractor, the  indorser  or  assignor  is  a  proper  if  not  necessary 

1  Kerns  v.  Flynn,  51   Mich.   573;  Hassett  u.  Kust,  64  Mo.  325;  rrnino. 

Bombeck  o.  Devorss,   19   Mo.   App.  Mitchell  Furniture  Co.  20  Mo.  App. 

38;  Vreeland  v.  Ellsworth  (Iowa),  32  313. 

N.    W.    Rep.    374.     See,    however,  ^  Putnam  v.  Ross,  supra. 

Crawford  v.  Crockett,  55  Ind.  220.  ^  Foster  v.  Wulfing,   20  Mo.   App. 

^  Carney  v.  La  Crosse  &  Milw.  R.  85. 

R.  Co.  15  Wis.  503.  '  McDonald  v.  Backus,  45  Cal.  262. 

5  Fury  V.  Boeckler,  6  Mo.  App.  24;  «  Harrison,  &c.  Iron  Co.  v.  Council 

Bombeck  r.  Devorss,  supra.  Bluffs  Water  Works  Co.  25  Fed.  Rep. 

*  Putnam    v.    Ross,   55    Mo.   116;  170. 
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party,  and  may  be  joined  in  the  complaint  or  be  afterwards 
brought  in.^ 

1578.  After  a  conveyance  of  the  premises  upon  which  a 
lien  has  attached,  the  original  owner  who  contracted  for  the  im- 
provements is  not  a  necessary  party  unless  a  personal  judgment 
is  denianded.^  This  is  upon  the  same  principle  that  a  mort- 
gagor who  has  parted  with  his  interest  in  the  mortgaged  prop- 
erty need  not  be  made  a  party  to  a  bill  to  foreclose  the  mort- 
gage. Tlie  object  of  the  suit  is  to  affect  the  property,  and  not 
to  obtain  a  judgment  upon  the  debt.^ 

But  one  who  has  purchased  the  premises  before  or  after  the 
filing  of  the  lien,  and  before  the  commencement  of  the  suit  to 
enforce  it,  is  a  necessary  party.*  The  purchaser  should  be  given 
an  opportunity  to  defend  his  rights.  He  stands  in  the  place  of 
the  original  owner.^ 

1579.  A  subsequent  mortgagee  or  other  incumbrancer 
should  be  made  a  party  defendant ;  otherwise  the  sale  will  not 
affect  his  rights,  but  he  will  still  have  the  right  tQ  redeem.^ 

1580.  Both  the  trustee  and  the  cestui  que  trust  should 
be  made  parties  where  the  incumbrance  is  in  the  form  of  a 
trust  deed.'^  But  if  the  cestui  que  trust  allows  a  decree  to  be 
entered  upon  the  merits  of  the  case,  without  asking  to  have  the 
trustee  joined  as  a  party,  the  cestui  que  trust  and  those  claiming 
under  him  will  be  bound  by  the  decree.^  The  cestui  que  trust, 
the  owner  of   the  indebtedness,  is,  however,  an   indispensable 

1  Tairo  v.  Bethell,  75  Va.  825.  v.  Bitter,  86   Mo.  277;   Goodman  v. 

2  Rose  V.  Persse  &  Brooks  Paper  White,  26  Conn.  317;  Farwell  v. 
Works,  29  Conn.  256;  McCormick  v.  Murphy,  2  Wis.  533;  Kenney  v.  Ap- 
Lawton,  3  Neb.  449.  gar,  93  N.  Y.  539.     So  by  statute  in 

8  Kellenberger   o.   Boyer,   37    Ind.  New  Jersey.     Laws  1884,  ch.   175, 

188;    Stevens    v.   Campbell,   21   Ind.  §  1. 
471.  '  Bennitt  v.   Wilmington    Star  M. 

'Marvin    v.   Taylor,   27    Ind.   73;  Co.  18  Bradw.  (111.)  17;  5.  C.  119  111. 

Holland  v.    Jones,  9  Ind.  495;    Ort-  9;  Clark  j;.  Manning,  4  lb.  649 ;  S.C. 

wine  V.  Caskey,  43  Md.  184.  95  111.  580;  Bayard  v.  McGraw,  1  lb. 

5  Robins  v.  Bunn,  34  N.  J.  L.  322;  134;  McGraw  v.  Bayard,  96  111.  146; 
Rice  V.  Hall,  41    Wis.  453;  Edwards  Scanlan  v.  Cobb,  85  111.  296. 

V.  Derrickson,  28  N.  J.  L.  39 ;  Gordon        =  Bennitt  v.   Wilmington   Star  M. 
V.  Torrey,  15  N.  J.  Eq.  112.  Co.  supra. 

6  Heim  v.  Vogel,  69  Mo.  529 ;  Coe 
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party,  as  his  interest  alone  is  to  be  affected  by  the  decree.^  To 
establish  a  lien  as  superior  to  that  of  a  trust  deed,  not  only  the 
trustee,  but  the  cestui  que  trust,  must  be  made  a  party  to  the 
proceeding.^ 

But  where  the  property  is  held  by  a  general  trustee  who  has 
power  to  charge  it  with  liens  for  repairs,  the  cestuis  que  trust 
need  not  be  made  parties  defendant.^ 

1581.  A  prior  incumbrancer  or  prior  lien-holder  is  not 
ordinarily  a  proper  party  to  a  suit  to  foreclose  a  mechanic's 
lien.*  A  junior  lien  can  be  foreclosed  by  a  sale  of  the  property 
subject  to  the  prior  incumbrance  or  lien.  If  the  prior  incum- 
brancer or  lien-holder  is  willing  to  receive  payment  and  willing 
to  have  the  entire  property  sold  under  the  junior  lien,  he  may 
be  made  a  party  to  the  suit,  and  the  plaintiff  will  be  required 
to  pay  off  such  prior  incumbrance  or  lien  in  the  first  instance 
from  the  proceeds  of  the  sale ;  and  in  the  event  of  his  failure  to 
do  so  within  a  limited  time,  his  lien  should  be  declared  to  be 
barred.^ 

Persons  claiiping  prior  liens  or  interests  in  the  property  may 
be  made  parties,  where  the  order  of  the  liens  is  involved  in  the 
litigation  and  should  be  determined  by  the  decree.^  But  where 
the  complaint  or  petition  does  not  indicate  that  prior  incum- 
brancers are  made  parties  for  the  purpose  of  having  the  amounts 
due  them  ascertained  and  paid  out  of  the  proceeds,  and  no  pro- 
vision for  such  payment  is  made  in  the  judgment,  the  liens  of 
such  prior  incumbrancers  are  not  cut  off  by  a  foreclosure  and 
sale  of  the  property.^ 

Upon  the  foreclosure  of  a  prior  mortgage  the  court  should 
provide  in  the  sale,  if  possible,  for  the  protection  of  persons  hav- 
ing equities  under  subsequent  mechanics'  liens.* 

1  Clark  V.  Manning,  95  111.  580;  should  be  in  pursuance  of  the  power 
Yaytes  v.  Franklin  Savings  Bank,  85  in  the  prior  mortgage.  Watson  v. 
111.  256.  Gardner,  119  111.  312. 

2  Paddocku.  Stout  (111.),  13  N.  East.  «  Fowler  «.  Mutual  L.  Ins.  Co.  28 
Rep.  182;  Clark  u.  Manning,  supra.  Hun  (N.  T.),  195;  Brown  v.  Voken- 

2  Cheatham  v.  Rowland,  92  N.  C.  ing,  64  N.  Y.  76. 

340.  7  Emigrant  Ind.  Sav.  Bank  v.  Gold- 

*  Jones  on  Mortgages,  §  1439.  man,  75  N.  Y.  127. 

=  Millard  v.  West,  50  Iowa,  616.  s  Livingston  v.  Mildrum,  19  N.  Y. 

The  foreclosure  sale  in  such  case  440. 
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1582.  Where  a  mechanic's  lien  is  prior  to  a  mortgage  the 
lien  is  not  affected  by  a  foreclosure  and  sale  under  the  mortgage. 
But  if  the  lienor  is  made  a  party  defendant  to  the  foreclosure 
suit,  either  on  his  own  application  or  otherwise,  and  consents  to 
have  the  amount  of  his  claim  ascertained  and  paid  out  of  the 
proceeds,  the  lien  upon  the  property  is  cut  off  by  the  sale  and 
the  lienor's  claim  is  transferred  to  a  demand  upon  the  proceeds 
of  the  sale.  It  must  appear,  however,  that  the  lienor  consents 
to  a  sale  of  the  property  free  from  all  claim  of  lien.  His  appear- 
ance in  the  foreclosure  suit,  and  waiver  of  service  of  papers  "  ex- 
cept notice  of  sale  and  application  for  surplus  moneys,"  is  not  a 
consent  to  come  in  subsequent  to  the  mortgage,  and  does  not 
operate  as  an  estoppel  against  his  making  a  claim  upon  the 
premises  by  virtue  of  the  lien,  in  the  absence  of  proof  that  the 
premises  were  sold  clear  of  the  lien  with  his  knowledge  and 
acquiescence.^ 

1583.  Where  a  mechanic's  lien  has  priority  as  to  the 
buildings  and  improvements  erected,  but  a  prior  mortgage  re- 
tains its  priority  as  to  the  land,  it  is  the  duty  of  the  court  to 
find  and  adjudicate  upon  the  rights  of  the  prior  incumbrancers, 
and  it  is  proper  to  make  them  parties  to  the  lien  suit  for  this 
purpose.^ 

In  Illinois  ^  the  statute  authorizes  a  sale  in  such  case  of  the 
entire  property,  both  the  land  and  the  buildings,  and  the  appli- 
cation of  the  proceeds  according  to  the  rights  of  the  parties ;  and 
of  course  the  prior  mortgagee  becomes  a  necessary  party  to  the 
suit.  The  proceedings  and  the  decree  then  divest  the  lien  of  the 
prior  mortgage.* 

1584.  Other  lienors.  —  To  a  proceeding  to  foreclose  a  me- 
chanic's lien,  other  lienors,  subsequent  as  well  as  prior,  may 
properly  be  made  parties  defendant,  for  the  purpose  of  having 
the  amounts  and  priorities  of  their  respective  liens  established ; 
and  the  judgment  may  properly  provide  for  a  sale  of  the  prem- 
ises in  behalf  of  all  the  lienors  who  are  made  parties,  and  for  the 
payment  to  them  of  their  liens  according  to  their  respective 

1  Emigrant  Industrial  Sav.  Bank  v.        ^  §  1199. 

Goldman,  75  N.  Y.  127.  *  Topping  v.  Brown,  63  111.  348. 

2  Miller  v.  Ticknor,  7  Bradw.  (111.) 
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rights.^  The  rule  is  otherwise  in  the  case  of  mortgages  ;  ^  but 
in  the  case  of  liens  it  is  deemed  more  convenient  and  expedient 
to  permit  the  adjustment  of  all  liens  arising  under  the  same  con- 
tract in  a  single  action. 

Where  a  proceeding  to  foreclose  a  mechanic's  lien  is  com- 
menced by  any  claimant,  and  a  prior  or  subsequent  lienor  is 
made  a  party  and  duly  appears,  he  has  thereafter  a  right  to 
carry  through  the  proceeding  for  his  own  benefit ;  and  if  the 
claimant  instituting  the  proceedings  in  any  way  becomes  disen- 
titled to  continue  the  proceedings,  any  other  lienor  who  has 
appeared  in  the  proceedings  may  continue  them  for  the  enforce- 
ment of  his  own  lien.^ 

1585.  New  parties  may  be  summoned  in  pending  the  ac- 
tion at  any  time  prior  to  final  decree  where  their  interest  is 
such  as  to  render  them  necessary  or  proper  parties,  so  that  there 
may  be  a  final  adjudication  of  rights  of  all  parties  in  interest.* 

When  a  new  party  is  brought  in  by  amendment,  the  suit  as 
to  him  is  brought  from  the  date  of  the  amendment.*  The  suit, 
so  far  as  the  new  party  is  concerned,  can  have  no  relation  back 
to  the  time  of  bringing  suit  against  the  original  defendants.® 

According  to  some  authorities,  the  petition  or  complaint  may 
be  amended  and  new  parties  brought  in,  after  the  expiration  of 
the  time  limited  for  the  enforcement  of  the  lien.  The  limitation 
applies  to  the  commencement  of  the  action.'^ 

But  the  generally  accepted  rule  is  that,  as  to  the  new  party 
brought  in,  the  amendment  introducing  such  party  is  the  com- 
mencement of  the  action  as  to  such  party ;  and  if  the  time 
within  which  the  action  may  be  commenced  against  such  party 
has  expired,  the  action  against  such  party  is  barred.*     Thus,  if 

1  Kenney  v.  Apgar,  93  N.  Y.  539.  *  Snodgrass  v.  Holland,  6  Colo.  596. 
One  foreclosing  a  mechanic's  lien        5  gee  §  1562  ;    Bennitt    v.  Wil- 

would  probably  not  be  allowed  to  gain  mington  Star  M.  Co.  119  111.  1;  Crowl 

priority  by  making  other  lienors  hold-  v.  Nagle,  86  111.  437;  Watson  v.  Gard- 

ing  prior  liens  parties,  under  an  alle-  ner,  119  111.  312;    S.   C.  18  Bradw. 

gation,  such  as  is  usual  in  foreclosure,  886,  392;    Dunphy  v.  Riddle,  86  111. 

that  they  claim  some  interest  or  lien  22 ;  Clark  v.  Manning,  95  III.  580. 
subsequent  to  that  of  the  plaintiff.        °  Crowl  v.  Nagle,  supra. 
Luscher  v.  Morris,  18  Abb.  (N.  Y.)        '  Manly  v.  Downing,  15  Neb.  637. 
N.  C.  67.  8  See    §    1562  ;    Miller  r.   Mcln- 

2  Jones  on  Mortgages,  §  1439.  tyre,  6  Pet.  61  ;    Dunphy  v.  Eiddle, 
'  Abham  v.  Boyd,  5  Daly  (N.  Y.),  supra;  Crowl  v.  Nagle,  supra;  Knox 

321.  V.  Hilty  (Pa.),  11  Atl.  Rep.  792;  Rus- 
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the  action  was  brought  against  the  husband  alone,  and  the  wife 
is  brought  in  as  a  defendant  by  amendment  after  the  time  lim- 
ited by  statute,  the  statute  is  a  bar  in  her  favor.^ 

1586.  Upon  the  death  of  the  owner  before  suit  is  com- 
menced, or  pending  the  suit,  to  enforce  the  lien,  the  proceed- 
ings may  be  brought  or  continued  against  his  executor  or  ad- 
ministrator as  a  party  defendant,  for  the  personal  estate  of  the 
decedent  is  primarily  liable  for  the  lien  debt.^  But  the  real 
estate  against  which  the  lien  exists  descends  to  the  heirs  or 
passes  to  the  devisees  under  the  will,  and  therefore  the  heirs  or 
devisees  become  necessary  parties  by  reason  of  their  interest, 
and  should  be  joined  as  defendants.^  If  the  original  owner  has 
died,  after  having  conveyed  the  property  and  taken  back  a 
mortgage  for  the  purchase-money,  it  is  not  necessary  to  make 
his  heirs  parties  defendant,  but  only  his  administrator.*  Where 
the  interest  of  the  decedent,  upon  which  the  lien  has  attached, 
is  a  chattel  interest,  which  passes  to  the  administrator,  he  alone 
is  a  necessary  party  to  the  suit.® 

An  action  to  foreclose  a  mechanic's  lien  is  an  action  in  rem. 
Accordingly,  a  statute  which  prohibits  the  bringing  of  any  suits 
against  heirs  or  devisees  of  real  estate  in  order  to  charge  them 
with  the  debts  of  the  testator  or  intestate,  within  three  years 
after  the  granting  of  letters  testamentary  or  of  administration, 
does  not  apply  to  mechanics'  liens.® 

sell  u.  Bell,  44  Pa.  St.  47;  Church  v.  the  provision  is  that  executors  and 
Schreiner,  88  Pa.  St.  124.  The  act  of  administrators  of  deceased  owners 
Pennsylvania  of  June  H,  1879,  allow-  shall  have  the  same  rights,  and  be 
ing  amendments  in  any  stage  of  the  subject  to  the  same  liabilities,  under 
proceedings,  by  adding,  changing,  and  the  mechanics'  lien  law,  as  such  own- 
striking  out  the  names  of  claimants,  or  ers  would  enjoy  and  be  subject  to  if 
of  owners  or  contractors,  does  not  al-  alive.  Laws  1887,  p.  47,  §  3192. 
low  the  bringing  in  of  a  party  after  '  Guerrant  v.  Dawson,  34  Mass. 
the  lien  has  expired.  Knox  ».  Hilty,  149;  Mix  v.  Ely,  2  Greene  (Iowa), 
(Pa.)  11  Atl.  Kep.  792  ;  Bartley  v.  513;  Robins  v.  Bunn,  34  N.  J.  L.  322, 
Smith,  43  N.  J.  L.  321 ;  Adams  v.  per  Scudder,  J.  ;  Shields  v.  Keys,  24 
Phillips,  75  Ala.  461;  Young  u.  Stoutz,  Iowa,  298;  Simonds  v.  Buford,  18  Ind. 
74  Ala.  574;  Knox  v.  Hilty  (Pa.),  10  176. 
Cent.  Rep.  621.  ^  Shields  v.  Keys,  supra. 

1  Seibs  V.  Englehardt,  78  Ala.  508.  5  Brown  v.  Zeiss,  59  How.  (N.  Y.) 

2  Taylor  v.  Taylor,   3   Bradf.    (N.  Pr.  345. 

Y.)  54.  «  Marryatt  v.  Riley,  2  Abb.  N.  J. 

It  is  so  provided  by  statute  in  many     (N.  C.)  119. 
states,  as  for  instance  in  Ohio,  where 
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VI.   Pleadings  and  Practice. 

1587.  The  petition  or  complaint  must  substantially  con- 
form to  the  statute.  In  drafting  the  pleadings,  the  pleader 
should  have  the  statute  before  him,  with  the  view  to  seeing  that 
all  the  essential  requirements  are  met  in  the  allegations  of  the 
petition  or  complaint.  The  statute  which  gives  a  mechanic  a 
lien  is  in  derogation  of  the  common  law,  and  a  lien  can  be  estab- 
lished only  by  a  clear  compliance  with  the  requirements  of  the 
statute.  The  petition  must  allege  everything  essential  to  mak- 
ing out  a  case  under  the  statute.^ 

1588.  The  complaint  or  petition  must  show  affirmatively 
that  all  the  necessary  steps  to  acquire  a  lien  have  been 
taken.^  It  is  not  sufficient  merely  to  recite  the  notice  or  claim 
of  lien.2  It  must  show  that  a  debt  is  due  the  plaintiff  for  work 
done  or  material  furnished  for  the  erection  or  repair  of  a  build- 
ing or  other  improvement  within  the  terms  of  the  statute.*  It 
must  show  not  only  that  the  debt  is  owing,  but  that  it  had  be- 
come payable,  before  the  commencement  of  the  action,  so  that 
there  was  at  that  time  a  cause  of  action.^ 

1589.  It  must  aver  that  the  labor  was  done  or  the  mate- 
rials furnished  in  accordance  with  a  contract,  or  with  the 
consent  of  the  owner ;  ^  that  the  claim  or  notice  of  lien  was  prop- 

1  Belanger  v.  Hersey,  90  111.  70.  «  Bertheolet   v.    Parker,   42    Wis. 

2  Foster  v.  Poillon,  2  E.  D.  Smith  661  ;  Wheeler  v.  Hall,  41  Wis.  447  ; 
(N.  Y.),  556 ;  Cronkright  v.  Thom-  Doughty  v.  Devlin,  1  E.  D.  Smith 
son,  1  lb.  661;  Bailey  v.  Johnson,  1  (N.  Y.),  625  ;  Dixon  v.  La  Farge,  lb. 
Daly  (N.  Y.),  61  ;  Porter  v.  Miles,  67  722;  Broderick  v.  Poillon,  2  lb.  554; 
Ala.  130  ;  Chaffin  v.  McFadden,  41  Quinn  v.  The  Mayor,  lb.  658  ;  Bailey 
Ark.  42.  V.  Johnson,  supra. 

'  Duffy  V.  McManus,  4  E.  D.  Smith  The  contract  should   generally  be 

(N.  Y.),  657.  set  forth  in  the  petition  or  complaint. 

^  Dewey    v.   Fifield,    2  Wis.    73  ;  Logan  v.  Attix,  7  Iowa,  77. 

Dean  v.  Wheeler,  lb.  224;  Roberts  v.  A  complaint  is  not  demurrable  be- 

Campbell,  59  Iowa,  675.  cause  it  shows  that  materials  were  fur- 

If  the  debt  is  sufficiently  stated  in  nished  to  a  contractor  employed  by  the 

the  notice  or  claim  of  lien,  and  this  is  owner,  and  not  upon  a,  contract  made 

recited  in  the  complaint  or  petition  to  immediately  with  the  owner  or  his 

enforce  the  lien,  it  is  sufficient.    Huse  agent.     Neeley  v.  Searight  (Ind.),  15 

V.  Washburn,  59  Wis.  414.  N.  E.  Rep.  598. 

°  Harmon  v.  Ashmead,  60  Cal.  439. 
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erly  verified,^  and  filed  within  the  time  limited.^  It  must  show 
that  the  suit  was  brought  within  the  time  limited,  and  that  the 
suit  is  to  enforce  the  lien.''  The  character  of  the  work  must  be 
shown,  for  it  is  not  for  all  kinds  of  work  that  a  lien  is  allowed. 
The  completion  of  the  work  must  be  shown,  so  that  it  may  ap- 
pear that  the  notice  or  statement  of  the  lien  was  filed  within  the 
time  allowed.*  As  against  mortgagees  and  other  incumbrancers, 
the  date  of  the  commencement  of  the  lien  is  important ;  and 
for  this  purpose  the  date  of  the  contract,  or  the  date  of  the  com- 
mencement of  the  building,  or  the  date  of  the  commencement  of 
the  work,  whichever  is  the  date  of  the  commencement  of  the 
lien,  must  be  alleged.^ 

1590.  Allegation  that  materials  were  used  or  furnished 
for  use.  —  A  complaint  or  petition  to  enforce  a  lien  for  mate- 
rials should  allege  that  they  were  used  in  the  construction  of  the 
building  or  improvement  upon  which  it  is  sought  to  establish  a 
lien,  or  that  they  were  furnished  for  such  use.^  Averments  that 
the  defendant  employed  a  contractor  to  erect  a  house  on  his  land 
described  that  the  contractor  procured  from  the  plaintifE  certain 
materials  to  be  used  in  the  construction  of  the  house ;  that  the 
materials  were  so  used,  and  that  the  plaintifE,  before  the  time 
of  furnishing  them,  notified  the  defendant  that  he  was  about  to 
furnish  them,  —  taken  together,  sufficiently  state  that  the  mate- 
rials were  furnished  for,  and  used  in,  the  erection  of  the  house, 
though  the  averments  are  not  so  direct  and  specific  as  they 
might  be.'' 

1591.  The  petition  must  allege  that  the  defendant  was 
the  owner  of,  or  had  some  title  to,  the  land  and  buildings 
against  which  it  is  sought  to  establish  the  lien,  or  that  he  has 
some  interest  in  them.^     The  fact  that  one  is  in  possession  of 

1  Hallagan  v.  Herbert,  2  Daly  (N.  "  Patent  Brick  Co.  v.  Moore  (Cal.), 

Y.),  253  ;   Conklin  v.  Wood,  3  E.  D.  16  Pac.  Rep.  890  ;  Holmes  v.  Richet, 

Smith  (N.  Y.),  662.  56  Cal.  307  ;  Bottomly  v.  Church,  2 

'^  Bailey  t).  Johnson,  1  Daly  (N.  Y.),  Cal.  90;    Watrous  v.  Elmendorf,   55 

61;   Dewey   v.   Fifield,    2  Wis.   73;  How.<N.  Y.)  Pr.  461. 

Arkansas  Cent.  R.  R.  Co.  v.  McKay,  '  Neeley  v.  Searight  (Ind.),  15  N. 

30  Ark.  682.  E.  Rep.  598  ;  Lawton  v.  Case,  73  Ind. 

8  Du  Bay  v.  Uline,  6  Wis.  588.  60. 

*  Davis   V.  Alvord,  94  U.  S.   545,  8  Clark  v.  Raymond,  27  Mich.  466  ; 

per  Field,  J.;  Henry  v.  Hinds,  18  Mo.  Fein  o.  Davis,  2  Wy.  Ter.  118;  Huys 

App.  497.-  V.  Mercur  (Neb.),  35  N.  W.  Rep.  894. 

^  Davis  V.  Alvord,  supra.  447 
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land,  and  has  ordered  improvements  to  be  made  upon  it,  is  some 
evidence  of  ownership.  Whatever  his  interest  may  be,  this  may 
be  subjected  to  a  lien,  and  he  cannot  demand  that  the  extent  of 
his  title  be  proved.  The  title  to  the  property  sought  to  be 
charged  with  the  lien  cannot  be  litigated.  The  title  becomes 
material  to  a  purchaser  at  the  sale  to  enforce  the  lien,' yet  it  is  a 
matter  not  to  be  settled  in  the  suit  to  foreclose  the  lien,  but  in 
some  future  proceeding.^  A  petition  which  fails  to  state  that  the 
improvement  was  erected  under  a  contract  with  one  having  an 
interest  in  the  land  or  the  ownership  of  it  is  insuflBcient,  and 
is  not  aided  by  a  verdict.^ 

In  a  proceeding  by  a  sub- contractor  it  is  essential  that  he 
should  connect  himself  with  the  owner  by  showing  with  whom 
the  original  contract  was  made  as  owner,  and  that  such  person 
had  an  interest  in  tfie  premises  affected  by  the  proceedings;^ 

1592.  But  the  petitioner  or  complainant  is  not  required 
to  allege  and  prove  the  precise  title  of  the  defendant  to  the 
land  upon  which  the  lien  is  claimed.*  The  lien  is  enforced  only 
upon  such  interest  as  he  has  in  the  premises.  It  is  suflScient  to 
allege  that  the  defendant  has  an  interest  in  the  premises  ;  ^  if  he 
has  no  interest  the  judgment  and  any  sale  under  it  are  inef- 
fectual.® An  averment  in  regard  to  the  interest  of  the  defend- 
ant is  sufficient,  if  enough  appears  to  disclose  the  rights  of  the 
parties,  and  to  admit  all  evidence  bearing  upon  these  rights.'' 

In  a  proceeding  by  a  principal  contractor  it  is  not  necessary  to 
prove  the  title  of  the  defendant  to  the  land  upon  which  the  lien 
is  claimed.^  The  reason  is  that  the  lien  is  enforcible  only  upon 
his  interest,  and  if  he  has  no  interest,  then  the  plaintiff  takes 
nothing  by  his  judgment.  This  rule  is  like  that  which  applies  in 
the  case  of  a  foreclosure  of  a  mortgage.  The  petition  in  such 
case  need  not  state  that  the  person  against  whom  the  lien  is 
claimed  has  any  interest  in  the  premises  affected  by  the  pro- 
ceeding.^ 

1  Chambers  v.  Benoist,  25  Mo.  App.  6  Eice  v.  Hall,  41  Wis.  453  ;  Shaw 
520;  Cole  v.  Barron,  8  lb.  509.  .  r.  Allen,  24  Wis.  563. 

2  Peck   V.  Bridwell,   6    Mo.    App.  «  Jessup  w.  Stone,  13  Wis.  466. 
451.  '  Henderson  v.  Connolly  (111.),  14 

3  Bertheolet    v.   Parker,   43    Wis.  N.  East.  Rep.  1. 

551.  8  AViller  u.  Bergenthal,  .tupra  ;  Mo- 

^  Wilier  B.  Bergenthal,  50  Wis.  474,  ritz  v.  Splitt,  supra. 
479;  Moritz  v.  Splitt,  55  Wis.  441.  »  Moritz  v.  Splitt,  supra- 
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1593.  A  sub-contractor  seeking  to  enforce  a  lien  should 
allege  such  indebtedness  to  himself  on  the  part  of  the  con- 
tractor as  will  justify  the  decreeing  of  a  lien.*  A  petition  by  a 
laborer  which  does  not  state  that  something  is  due  him  from 
his  immediate  employer,  for  the  services  on  which  the  lien  is 
founded,  is  defective.  A  statement  to  this  effect,  in  the  claim  for 
a  lieu  attached  to  the  petition,  cannot  have  the  effect  of  such  an 
averment  in  the  petition,  for  the  claim  of  lien  was  made  at  an 
earlier  date  ;  and  though  it  might  amount  to  an  averment  that 
something  was  due  then,  it  does  not  amount  to  an  averment  that 
something  was  due  when  the  action  was  begun.^ 

1594.  A  sub-contractor  should,  moreover,  aver  an  indebt- 
edness by  the  owner  to  the  original  contractor,  or  that  the 
owner  was  notified  by  the  sub-contractor  of  his  claim  in  pur- 
suance of  statute,  so  that  the  owner  became  liable  for  the 
payment  of  the  claim.^  A  sub-contractor  is  only  entitled  to  be 
paid  by  the  owner  while  something  is  due  from  the  latter  to  the 
original  contractor ;  and  if  the  complainant  fails  to  allege  that 
something  was  due  from  the  owner  to  the  original  contractor 
when  the  plaintiff  filed  his  lien,  he  fails  to  state  a  cause  of  ac- 
tion.* An  allegation  that  the  owner  compelled  the  contractor  to 
abandon  the  work,  took  possession  of  the  building,  completed  it, 
used  materials  furnished  by  the  plaintiff  to  the  contractor,  and 
withholds  a  large  portion  of  the  contract  price,  is  not  a  sufficient 
allegation  that  something  is  due  from  the  owner  to  the  con- 
tractor.^ 

1595.  It  is  not  necessary  to  allege  in  the  complaint  that 
the  indebtedness  arose  under  a  particular  contract.  It  is 
enough  to  state  the  indebtedness,  and  it  is  immaterial  whether 
it  arose  under  one  contract  or  several.  If  it  be  alleged  that 
it  arose  under  a  contract  of  a  certain  date,  the  plaintiff  may 
prove  one  of  any  other  date,  for  time  is  not  of  the  essence  of 
the  contract.^ 

1  Martin  u.  Morgan,  64  Iowa,  270.       Y.)    Pr.  130;    S.   C.  10  Daly,  547; 

2  Stubbs  V.  Clarinda,  &c.  Ry.  Co.  Bailey  v.  Johnson,  1  Daly  (N.  Y.), 
62  Iowa,  280.  61,  67. 

'  Kosenkranz  v.  Wagner,   62  Cal.  ^  Turner  v.  Strenzel,  70  Cal.  28. 

151;  Epley  v.  Scherer,  5  Colo.  536;  "  Turner?;.  Strenzel,  su^ra. 

Leiegne  v.  Schwarzler,  67  How.  (N.  ^Kiel  v.  Carll,  51  Conn.  440. 
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§§  1596-1599.]    mechanics'  liens  :  proceedings  to  enforce. 

1596.  The  date  of  the  execution  of  the  contract  is  mate- 
rial under  statutes  which  give  effect  to  the  lien,  as  regards  prior- 
ity, from  the  time  of  the  execution  of  the  contract.  But  under 
statutes  which  refer  the  fixing  of  the  lien  to  the  time  of  the  ma- 
turing of  the  contract  instead  of  the  time  of  making  it,  the 
latter  date  becomes  immaterial,  and  the  petition  need  not 
state  it.i 

1597.  One  contract.  —  The  lien  is  enforcible  for  all  the 
items  furnished  by  an  original  contractor  under  one  contract, 
but  not  under  several  contracts.  Although  there  be  no  distinct 
allegation  that  all  the  articles  were  furnished  under  one  contract, 
it  may  be  inferred  that  there  was  but  one  contract  from  the 
statement  that  the  articles  were  furnished  by  the  plaintiff  as  an 
original  contr actor .^ 

If  it  is  sought  to  enforce  a  lien  against  more  than  one  build- 
ing, it  should  appear  from  the  petition  either  that  all  the  build- 
ings in  fact  constitute  a  single  building,  or  that  they  were  built 
under  one  contract  upon  land  of  the  same  owner.  It  may  be 
sufficient,  however,  that  this  may  be  gathered  from  the  petition, 
though  not  explicitly  stated.^ 

1598.  Where  there  has  been  an  abandonment  of  a  build- 
ing contract  through  no  fault  of  the  contractor,  it  is  not 
necessary  for  him,  in  an  action  to  foreclose  his  lien  and  to  re- 
cover upon  a  quantum  meruit,  to  show  a  legal  excuse  for  not 
performing  the  contract,  nor,  where  the  time  fixed  for  the  per- 
formance of  the  contract  has  been  waived,  to  notify  the  owner 
of  his  intention,  and  to  demand  performance  on  his  part.* 

1599.  Damages  may  be  allowed  to  the  defendant  by  way 
of  set-off  for  the  failure  of  the  plaintiff  to  complete  a  building 
within  the  time  prescribed  by  his  contract ;  or  for  breach  of  the 
contract  in  performing  the  work  in  an  unworkmanlike  manner ;  * 

^  Gillespie  v.  Bemington,  66  Tex.  Pr.  255 ;  distinguished  from  Lawson  v. 

108.  Hogan,  93  N.  Y.  39. 

2  Fulton  Iron  Works  v.  North  Cen-  ^  New  York  :  Cheney  v.  Troy 
ter  Creek  M.  &  S.  Co.  80  Mo.  265.  Hospital,   65   N.   Y.    282  ;   Miller   v. 

3  Peck  i/.  Bridwell,  10  Mo.  App.  Moore,  1  E.  D.  Smith,  739;  Gourdier 
524.  V.  Thorp,  lb.  697,  698 ;  Hoyt  v. Miner, 

*  Powers  V.  Hogan,  67  How.  (N.  Y.)     7  HUl,  525;  Develin  v.  Mack,  2  Daly, 
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PLEADINGS  AND  PRACTICE.  [§  1600. 

or  for  breach  of  a  warranty  as  to  the  working  of  a  machine.^ 
Of  course  there  can  be  no  set-off  for  damages  against  a  mechanic 
for  defects  not  arising  from  the  execution  of  the  work,  but  from 
the  architect's  plan,  or  other  plan  of  the  structure.^  There  can 
be  no  damages  for  delay  caused  by  the  owner's  requiring  extra 
work  to  be  done.^ 

Whether  the  work  is  properly  done  and  complies  with  the 
contract  is  a  question  for  the  jury.* 

A  literal  performance  of  a  building  contract  is  not  a  condition 
precedent  to  the  right  to  assert  a  lien.  A  failure  to  perform  the 
contract  within  the  time  specified  is  no  defence  if  it  be  substan- 
tially performed.^  It  is  a  sufficient  excuse  for  a  failure  to  com- 
plete the  contract  within  the  time  limited  that  the  owner  or  his 
agents  or  workmen  did  not  seasonably  perform  other  work  which 
it  was  necessary  to  complete  before  the  contractor  could  complete 
his  work.^ 

As  between  the  owner  and  contractor,  any  matter  in  defence 
may  be  taken  advantage  of  that  would  be  available  in  a  personal 
action  between  the  parties,  though  arising  out  of  other  matters 
than  those  connected  with  the  building  contract.^ 

1600.  Description  of  the  land.  —  The  complaint  or  petition 
must  contain  a  sufficient  description  of  the  land  on  which  the 
building  is  situated  to  enable  the  sheriff  to  determine  the  prop- 
erty to  be  sold.^  But  an  erroneous  description  may  generally 
be  amended  at  any  time  during  the  progress  of  the  case.  Even 
after  the  expiration  of  the  statutory  time  allowed  for  bringing 
the  action  to  enforce  the  lien,  a  petition  to  enforce  it  may  be 
amended  so  as  to  correct  an  erroneous  description  of  the  land  ;  ^ 

Other  States:   Burn  v.  Whittle-  312;  Glacius  v.  Black,  50  N.  Y.  145; 

sey,  2  MacAr.(D.C.)  189;  Hoagland  Phillips  v.   Gallant,    62  N.  Y.   256, 

V.  Van  Etten  (Neb.),  35  N.  W.  Rep.  264  ;  Johnson  v.  De  Peyster,  50  N.  Y. 

869;  Porter  v.  Wilder,  62  Ga.  520.  666. 

1  Cox  V.  CoUes,  17  Bradw.  (111.)  «  Weeks  v.  Little,  11  Abb.  (N.  Y.) 
503;  RufE«.  Jarrett,  94111.475  ;  Went-  N.  C.  415. 

worth  V.  Dows,  117  Mass.  14.  '  Owens  v.  Ackerson,  8  How.  (N. 

2  Welch  V.  Sharer,  93  111.  64.  Y.)  Pr.  199;  S.  C.  1  E.  D.  Smith, 
8  St.   Louis  Nat.   Stock  Yards  v.     691;  Minor  v.  Hoyt,  4  Hill  (N.  Y.), 

O'Reilly,  85  111.  546.  193. 

*  Girard  Point  Storage  Co.  v.  Riehle  ^  Duffy  v.  McManus,  3  E.  D.  Smith 

(Pa.),  12  Atl.  Rep.  172.  (N.  Y.),  657;  Curnow  v.  Blue  Gravel, 

s  Heckmann  v.  Pinkney,  81  N.  Y.  &c.  Co.  68  Cal.  262. 

211 ;  Woodward  v.  Fuller,  80  N.  Y.  «  Huse  v.  Washburn,  59  Wis.  414; 
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or  an  insufficient  description.^  If  the  plaintiff  has  erroneously 
claimed  a  lien  upon  more  than  one  lot  of  land,  he  should  strike 
out  his  claim  to  a  lien  on  any  but  the  lot  on  which  the  building 
is  situated.^ 

Even  a  judgment  may  be  corrected  which  declares  a  lien  upon 
more  land  than  the  law  allows  to  be  embraced  in  the  lien.^ 

1601.  If  the  description  of  the  land  in  the  statement  of 
claim  is  contradicted  by  the  description  in  the  petition  for 
the  enforcement  of  the  lien,  no  lien  can  be  enforced.  A  petition 
for  enforcing  a  lien  on  a  lot  of  land  described  as  being  upon  the 
west  side  of  a  street,  is  not  supported  by  proof  of  a  statement  of 
lien  filed  in  which  the  premises  are  described  as  being  upon  the 
east  side  of  the  street,  and  there  is  no  point  of  agreement  and 
identification  between  the  two  descriptions  except  that  the  peti- 
tioner had  performed  labor  on  a  building  then  in  process  of  erec- 
tion.* 

Where  the  allegations  in  the  complaint  are  inconsistent  with 
statements  contained  in  the  notice  of  the  lien,  which  is  made  a 
part  of  the  complaint,  the  defendant  may  demur  for  ambiguity 
and  uncertainty.^ 

1602.  A  variance  as  to  the  parties  between  the  claim  filed 
and  the  complaint  is  not  necessarily  any  ground  for  dismissing 
the  action.  Thus  where  the  claim  filed  named  a  single  person 
as  contractor,  whereas  the  complaint  made  him  and  his  son  par- 
ties to  the  suit,  and  it  appeared  in  evidence  that  both  were  in- 
terested in  the  contract,  though  the  claimant  at  the  time  of  filing 
his  claim  of  lien  supposed  that  the  father  was  the  sole  contractor, 
it  was  held  that  the  proceedings  should  not  be  dismissed  on  ac- 
count of  the  error  in  stating  the  claim.® 

Brown  v.  La  Crosse  Gas  L.  &  C.  Co.  *  Bristow  v,  Evans,  124  Mass.  548. 

IS  Wis.  555;  O'Leaiy  v.   Burns,  53  =  Frazer   v.   Barlow,    63    Cal.    71; 

Miss.  171;  Gray  v.  Dunham,  50  Iowa,  Lyon  v.  Logan,  66  Tex.  57. 

170.  6  Brown  i;.  Welch,  5  Hun  (N.  Y.), 

1  Duffy  u.  Brady,  4  Abb.  (N.  Y.)  Pr.  582,  586.     "  Courts  o£  equity  are  not 

432;  Mann  v.  Schroer,  50  Mo.  306;  disposed  to  withhold  action  because 

Sherry  v.  Schraage,  48  Wis.  93.  too  many  or  too  few  parties  appear 

'  Miller  v.  Hoffman,  26  Mo.  App.  upon  the  record.    If  there  be  too  few, 

199.  the  absent  persons  will  be  brought  in. 

'  Hill  V.  La  Crosse  &  Milw.  R.  R.  If  there  be  too   many,  the  plaintiff 

Co.  11  Wis.  214;  McCoy  v.  Quick,  30  may  be  subjected  to  the  payment  of 

Wis.  521.  the  costs  of  those  who  have  been  un- 
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PLEADINGS  AND  PBACTICK.     [§§  1603,  1604. 

1603.  If  the  case  proved  be  not  in  substance  the  case  al- 
leged in  the  petition,  the  latter  should  be  dismissed  for  variance. 
Thus,  if  the  case  stated  in  the  petition  be  simply  one  of  a  sale 
and  delivery  of  lumber  by  the  petitioner  to  the  defendant  to  be 
used  by  the  latter  in  building  a  house,  and  the  case  made  out 
by  the  proof  is  a  purchase  of  the  lumber  by  the  petitioner  of 
a  third  party,  and  a  delivery  of  the  lumber  to  the  defendant  on 
his  promise  to  pay  for  the  same,  the  petitioner  having  been  in 
fact  a  surety  for  the  defendant  in  the  original  purchase  of  the 
lumber,  and  having  been  obliged  to  pay  for  it  on  the  failure  of 
the  defendant  to  do  so,  there  is  such  a  variance  as  to  require  the 
dismissal  of  the  petition.^ 

There  is  no  variance  where  the  allegation  is  that  the  plaintiff 
performed  labor  at  the  request  of  the  defendant,  who  agreed  to 
pay  for  it,  though  the  proof  is  that  the  defendant  employed  a 
person  to  run  a  tunnel  in  a  mine,  for  a  sum  named  for  the  entire 
contract,  and  this  contractor  employed  the  plaintiff  to  work  at  a 
stipulated  price  per  day.^ 

A  variance  as  to  the  day  of  the  completion  of  the  work  is  im- 
material if  the  proof  shows  that  the  completion  was  within  the 
time  limited  for  filing  the  certificate  of  lien.^ 

1604.  Variance  as  to  the  amount  of  the  lien  claim.  —  A 
variance  between  the  complaint  and  the  claim  filed,  in  that  the 
complaint  gives  in  the  bill  of  particulars  the  whole  amount  due 
for  labor  and  materials,  whereas  the  lien  filed  states  only  the  bal- 
ance due  after  deducting  payments,  is  immaterial,  where  the  stat- 
ute only  requires  the  amount  of  the  lien  to  be  stated  in  the  claim 
filed.  In  the  complaint  it  is  necessary  to  give  all  the  items  of 
the  claim.  The  defendant  is  entitled  to  notice  of  these,  but  as 
to  payments  he  presumably  has  equal  knowledge  with  the  plain- 
tiff ;  but  if  not,  he  could  ask  the  court  for  an  order  for  further 
particulars.* 

necessarily  brought  into  court.    But        ^  Ruggles    v.    Blank,    15     Bradw. 

in  either  case  the  court  will  retain  the     (111.)  436. 

case  and  do  justice.     The  law  appli-         ^  Parker  v.  Savage  Placer  Mining 

cable  to  such  proceedings  as  the  suit     Co.  61  Cal.  848. 

at  bar  has  not  yet  been  well  settled,         '  Cole    v.    Uhl,    46     Conn.     296 ; 

and    analogies    may    mislead."     Per     Fourth  Baptist  Church  v.  Trout,  28 

Boardman,  J.  Pa.  St.  15.3. 

*  Nichols  V.  Culver,  51  Conn.  177. 
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§§  1605-1607.]    mechanics'  liens  :  proceedings  to  enforce. 

1605.  A  liberal  exercise  of  the  power  of  amendment  is 
allowed  in  order  to  save  a  limitation  of  the  lien ;  and  this  is 
especially  the  case  where  the  rights  of  third  persons  are  not  in- 
juriously affected  by  allowing  the  amendment.^  Thus,  the  peti- 
tion or  complaint  may  be  amended  so  as  to  allege  that  the  labor 
and  materials  were  furnished  in  conformity  with  the  original  con- 
tract ;  2  or  to  set  out  a  new  contract ;  *  or  to  ask  that  a  lien  be 
decreed ;  *  or  to  correct  the  name  of  the  plaintiff ;  *  or  to  bring 
in  an  additional  party ;  ®  or  to  correct  an  error  as  to  the  date  of 
filing  the  notice  or  claim  of  lien.'^ 

1606.  Evidence  is  admissible  to  show  a  mistake  in  the 
claim  or  certificate  of  lien ;  as  for  instance  a  statement  in  the 
certificate  that  the  work  was  completed  on  the  ninth  day  of  De- 
cember may  be  shown  to  be  a  mistake  for  the  seventeenth  day 
of  December,  in  the  absence  of  any  interest  of  third  parties,  or 
proof  of  injury  to  the  respondent;*  though  the  result  of  the 
correction  of  the  mistake  is  to  bring  the  time  of  the  filing  of 
the  certificate  within  the  statutory  period,  when,  according  to  the 
date  of  completion  of  the  work  as  originally  given,  the  filing  of 
the  certificate  was  not  in  due  season,  and  no  lien  could  be  estab- 
lished under  it. 

1607.  It  is  a  question  for  the  jury  whether  there  is  a  lien 
or  not.^  The  jury  must  not  only  find  an  indebtedness  on  the 
part  of  the  defendant,  but  also  that  the  plaintiff  has  taken  the 
proper  steps  to  secure  his  lien.!** 

1  Hannan  v.  Gibson,  14  Mo.  App.  Smith  (N.  T.),  554;  S.  C.  I  Abb.  Pr. 
33.  319. 

In  Michigan  it  is  provided  by  stat-  '  Phoenix  Ins.   Co.  v.  Batchen,  6 

ute  that  such  lien  shall  not  be  avoid-  Bradw.  (111.)  621. 

ed,  nor  the    proceedings   to  enforce  *  Lackner  v.  TurnbuU,  7  Wis.  105. 

the  same  dismissed,  for  any  defect  in  *  Witte  v.  Meyer,  11  Wis.  295. 

either  form  or  substance,  provided  the  °  Challoner   v.    Howard,   41   Wis. 

same  be  cured  by  amendment  at  any  355. 

time    before    the  rendition  of    final  '  Wilier  v.  Bergenthal,    50    Wis. 

judgment,  and  the  court  before  whom  474. 

such  proceedings  are  pending  shall  al-  ^  Westland  v.  Goodman,  47  Conn, 

low  such  amendment,  on  the  applica-  83. 

tion  of  either  party,  upon  such  terms  *  Williams  v.  Porter,  51  Mo.  441; 

and  conditions  as  justice  may  require.  Brooks  j;.  Blackwell,  76  Mo.  309. 

Pub.  Acts  1887,  §  8.  10  Hall  M    Johnson,   57    Mo.    521; 

2  Broderick    v.    Poillon,    2    E.   D.  Williams  v.  Porter,  supra. 
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JUDGMENT  AND  SALE.      [§§  1608-1611. 

VII.  Judgment  and  Sale. 

1608.  The  judgment  shoiild  direct  a  sale  of  the  owner's  in- 
terest in  the  property  rather  than  a  sale  of  the  property,  and 
that  the  proceeds  be  applied  to  the  satisfaction  of  the  claim  and 
the  costs  of  suit.^  A  judgment  which  directs  the  sale  of  the 
lands  and  premises  described  may  be  modified  so  as  to  direct  a 
sale  of  the  defendant's  right  only.^  If  the  ownership  of  the  de- 
fendant is  in  fee,  the  lien  is  coextensive  with  the  fee,  and  the 
sale  carries  the  fee  with  it'.' 

1609.  Interest  from  the  date  of  the  petition  is  properly  in- 
cluded in  a  judgment  or  finding  in  favor  of  the  petitioner  for  a 
lien,*  even  if  it  is  not  claimed  in  the  statement  of  the  debt  or 
in  the  petition.^  If  interest  be  charged  in  the  bill  of  particulars, 
though  no  amount  be  carried  out,  if  the  evidence  shows  that  the 
materials  were  furnished  for  cash,  interest  is  properly  chargeable 
from  the  date  6i  the  delivery  of  the  last  article  furnished.®  In 
other  cases  interest  should  be  charged  from  the  time  of  filing  the 
claim  of  lien,  for  the  lien  debt  must  then  be  due.'' 

1610.  In  case  there  are  separate  buildings  upon  separate 
lots,  it  is  error  to  decree  a  sale  of  the  whole  property  in  solido. 
The  lien  must  be  apportioned  against  each  house  and  lot  accord- 
ing to  the  value  of  the  work  and  materials  furnished  upon  each, 
and  the  decree  should  be  for  the  sale  of  each  separately  to  satisfy 
the  separate  lien  upon  each.* 

1611.  When  the  lien  has  been  discharged  by  payment  into 

1  Meehan  v.  Williams,  2  Daly  '  Reilly  v.  Hudson,  62  Mo.  383. 
(N.  Y.),  367;  Bremen  v.  Foreman,  1  *  Casey  v.  Weaver,  141  Mass.  280. 
Ariz.  413;  Smith  v.  Corey,  3  E.  D.  ^  Johnson  v.  Boudry,  116  Mass. 
Smith  (N.  Y.),  642;  Althause  u.  War-  196;  Barstow  v.  Robinson,  2  Allen 
ren,  2  lb.  657;  Lenox  v.  Yorkville  (Mass.),  605;  Mills  ».  Heeney,  35  III. 
Co.  2  lb.  673.  173. 

The  judgment  declares  the  priority  '  Smith  v.  Shaffer,  50  Md.  132. 

where  there  are  different  liens  on  the  '  German  Luth.  Church  v.  Heise, 

same  property  in: —  44  Md.  453. 

California  :  §  1190.  s  Culver  v.  Elwell,  73  111.  536,  541; 

Colorado:  §1191.  Steigleman  v.  McBride,  17  111.  300; 

Idaho  Territory:  §1198.  Major    v.  Collins,   11    Bradw.   (111.) 

New  Mexico  :  §  1217.  658. 

2  Schmidt  V.  Gilson,  14  Wis.  514; 

Bailey  v.  Hull,  11  Wis.  289.  455 
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court,  the  judgment  should  direct  payment  out  of  the  fund,  and 
should  not  give  a  lien  upon  the  property.^  A  judgment  against 
the  property  would  be  erroneous,  because  this  had  already  been 
freed  from  the  lien,  and  the  money  had  been  substituted  in  its 
place. 

1612.  Sale  on  credit.  —  Where  a  statute  provides  that  the 
property  may  be  sold  for  cash,  or  on  such  credit  as  may  seem 
best,  property  of  considerable  value  should  be  sold  on  a  reason- 
able credit,  unless  the  circumstances  appearing  of  record  are 
peculiar.^  Except  where  a  statute  or  the  judgment  provides  for 
giving  credit  upon  the  sale,  the  sale  should  be  for  cash. 

1613.  Judgment  for  a  deficiency.  —  It  is  proper  in  a  judg- 
ment for  the  foreclosure  of  a  lien  to  embody  an  order  that,  after 
the  confirmation  of  the  sale,  judgment  be  rendered  for  any  defi- 
ciency there  may  be.^  This  is  proper  under  the  general  prayer 
for  relief,  though  not  specially  demanded  in  the  complaint ;  or 
the  complaint  may  be  treated  as  amended  in  that  respect  to  con- 
form to  the  order.  The  power  to  render  a  personal  judgment  is 
regarded  as  incidental  to  the  enforcement  of  the  lien.  When  the 
court  has' once  acquired  jurisdiction,  it  may  render  such  a  judg- 
ment as  is  equitably  required. 

Of  course  a  personal  judgment  cannot  be  rendered  against  the 
owner  where  he  is  not  a  party  to  the  contract  with  the  plaintiff, 
and  has  not  assumed  the  indebtedness,  or  otherwise  become  per- 
sonally bound  to  the  plaintiff  for  it.* 

1614.  A  personal  judgment  can  only  be  rendered  for  a 
deficiency  after  a  sale.  Where  no  valid  lien  for  any  amount 
exists  at  the  time  of  the  commencement  of  the  proceeding  to 
foreclose,  the  court  cannot  entertain  the  proceeding  for  the  pur- 
pose of  granting  a  personal  judgment.®     The  action  to  enforce  a 

1  Dunning  v.  Clarke,  2  E.  D.  Smith  Barton  v.  Herman,  3  Daly,  320,  325; 
(N.  Y.),  535,  539.  Althause  v.  Warren,  2  E.  D.  Smith, 

2  Pairo  V.  Bethell,  75  Va.  825.  657;'Dennistoun  v.  McAllister,  4  lb. 
s  Huse  V.  Washburn,  59  Wis.  414;     729. 

Wilier  V.  Bergenthal,  50  Wis.  474.  *  Williams  v.  Porter,  51  Mo.  441; 

Ne-w  York :  Schaettler  u.  Gardiner,  Schmeiding    v.   Ewing,   57   Mo.    78; 

47  N.  Y.  404;  S.  C.  41  How.  Pr.  243;  Hassett  v.   Rust,  64  Mo.  325;  Keilly 

McGraw  v.   Godfrey,  56  N.  Y.  610;  v.  Hudson,  62  Mo.  383. 

Dari-ow  v.   Morgan,  65   N.   Y.  333 ;  ^  New  Tork  :   Weyer  v.  Beach, 
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raecLanic's  lien  is  in  the  nature  of  a  proceeding  in  rem,  and  a 
personal  judgment  is  only  incident  thereto ;  and  the  complainant 
having  failed  to  establish  a  lien  upon  the  land,  cannot,  in  the 
same  proceeding,  have  a  judgment  for  the  debt,  as  upon  a  dis- 
tinct and  independent  claim  of  action.^ 

1615.  In  a  suit  by  a  sub-contractor  judgment  for  a  defi- 
ciency may  be  entered  against  the  contractor  who  is  a  party 
to  the  suit; 2  and  in  a  few  states  he  may  have  a  personal  judg- 
ment against  the  contractor,  though  he  may  fail  to  sustain  a  lien 
upon  the  property.^  In  fact,  it  has  been  held  that  a  judgment 
charging  the  premises  with  a  lien  cannot  be  rendered  except  as 
an  incident  to  a  personal  judgment  against  some  one  holding  a 
contract  relation  to  the  plaintiff.* 

1616.  Costs.  —  Generally,  in  the  code  states,  an  action  to  fore- 
close a  lien  is  regarded  as  equitable  in  its  nature,^  and  the  court 
may,  as  in  other  equitable  actions,  exercise  a  discretion  based 
upon  equitable  considerations  in  withholding  or  imposing  costs.^ 
But  where  the  statute  expressly  gives  costs,  the  prevailing  party 
recovers  costs  as  a  matter  of  right. '^ 

1617.  Reversal  of  decree  of  sale.  —  A  party  to  a  suit  to  fore- 
close a  mechanic's  lien  who  purchases  and  goes  into  possession 

79  N.  Y.  409,  412;    S.  C.  14   Hun,  Other  States  :  Barber  u.  Reynolds, 

231;  Childs  !).  Bostwick,  65  How.  Pr.  44  Cal.  519;   Hursey   w.   Hassam,  45 

146;  S.   C.  12   Daly,  15  ;  Burroughs  Miss.  133.     See,  however,  Bedsole  v. 

V.  Tostevan,  75  N.  Y.  567,  .571;  Beals  Peters,  79  Ala.  133;  Barnard  v.  Mc- 

V.    The  Congregation,   &c.    1    E.   D.  Kenzie,  4  Colo.  251;  Hart  B.Mullen, 

Smith,  654;  Cronkright  v.  Thomson,  1  lb.  512. 

lb.   662;  Walker  v.  Paine,  2  lb.  662;  i  Burroughs    v.   Tostevan,    supra; 

Quimby  v.  Sloan,  2  lb.  594,  609;  Sin-  Glacius  v.  Black,  50  N.  Y.  145 ;  S.  C. 

clair  V.  Fitch,  3  lb.  677 ;  Hubbell  v.  4  Hun,  91,  is  an  exceptional  case,  and 

Sohreyer,  4  Daly,  362,  381  ;  Fogarty  is  distinguished  in  the  preceding  case. 

V.  Wick,   8   Daly,    166;   Huxford   v.  2  E^gleson  u.  Clark,  2  E.  D.  Smith 

Bogardus,  40  How.  Pr.  94 ;  Hickey  v.  (N.  Y.),  644. 

O'Brien,  11  Daly,  292;  Barton  u.Her-  "  Williams  v.  Porter,  51  Mo.  441; 

man,  3  lb.  320.  Cole  v.  Barron,  8  Mo.  App.  509. 

Illinois  :    Sprague    v.    Green,    l8  *  Steinkamper  v.  McManus,  26  Mo. 

Bradw.  476  ;  Green  v.  Sprague,   120  App.  51. 

111.  416,  11  N.  East.  Rep.  859 ;  Bou-  5  See  §  1559. 

ton   V.   McDonough    Co.  84   111.  384;  «  Weston  u.  Olsen,  55  Wis.  613. 

First  Baptist  Church  v.  Andrews,  87  '  Weston  v.  Olsen,  supra;  George 

111.  172;  Martin  v.  Swift,  120  111.  488.  v.  Everhart,  57  Wis.  397. 
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under  a  sale  in  the  suit  is  treated  as  a  purchaser  relying  upon 
the  validity  of  the  judicial  sale.  He  is  not  regarded  as  a  mort- 
gagee in  possession,  so  as  to  be  allowed  the  cost  of  a  new  build- 
ing erected  by  him  as  against  a  prior  mortgagee.  Upon  a  re- 
versal of  the  decree,  the  title  acquired  under  the  sale  is  divested, 
and  any  improvements  he  has  placed  upon  the  land  are  at  his 
peril.  If  a  decree  be  entered  establishing  a  prior  mortgage  on 
the  same  property  and  ordering  a  sale,  the  surplus,  after  paying 
the  mortgage  debt  and  the  lien  debt,  should  be  ordered  to  be 
paid  to  the  purchaser  at  the  prior  sale,  to  apply  upon  the  im- 
provements made  by  him  upon  the  premises,  in  case  the  original 
owner  makes  no  defence  and  no  claim  to  the  surplus.^ 

1  Powell  jj.-Rogers,  105  111.  318. 
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I.   Application  of  Mechanics^  Lien  Laws  to  Railroads. 

1618.  The  general  lien  laws  in  favor  of  meohanics  and 
others  who  perform  labor  and  furnish  material  for  the  construc- 
tion of  buildings  are  usually  regarded  as  having  no  application 
to  railroads,  except  so  far  as  they  give  a  lien  for  structures  con- 
nected with  railroads  which  come  strictly  within  the  designation 
of  buildings.^  Objection  has  sometimes  been  made  to  the  appli- 
cation of  the  general  lien  laws  to  railroads  even  to  this  extent, 
for  the  reason  that  it  is  regarded  as  contrary  to  public  policy  to 
allow  them  to  be.  sold  in  pieces  and  destroyed,  when  they  are  so 
necessary  to  public  use  and  convenience.^ 

This  view  seems  to  prevail  in  Pennsylvania,^  and  has  been 

Bridge  Co.  28  Mo.  465;  Dunn  v. 
North  Mo.  R.  R.  24  Mo.  493.  The 
question  was  raised,  but  not  decided, 
in  Boston  v.  Chesapeake  &  Ohio  R. 
R.  Co.  76  Va.  180.  In  Schulenburg 
V.  Memphis,  C.  &  N.  W.  R.  R.  Co.  67 
Mo.  442,  a  lien  under  the  general  me- 
chanic's law  was  refused  for  lumber 
furnished  to  a  railroad  company  for  a 
freight  depot.  And  in  Skrainka  v. 
Rohan,  18  Mo.  App.  340,  a  lien  was 
refused  for  a  building  erected  as  a 
freight  depot  and  for  office  rooms,  on 
land  held  by  a  railroad  company  in 
fee. 

8  Foster  u.  Fowler,  60  Pa.  St.  27; 
Mcllvain  v.  Hestonville  &  Mantua  R. 
R.  Co.  5  Phila.  (Pa.)  13  ;  Evans  v. 
R.  R.  Co.  (Pa.)  5  Leg.  &  Ins.  R.  107, 
11  Pitts.  L.  J.  4. 
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'  Graham  v.  Mt.  Sterling  Coalroad 
Co.  14  Bush  (Ky.),  425;  Tommey  ». 
Spartanburg  &  Asheville  R.  R.  Co. 
4  Hughes,  640;  S.  C.  7  Fed.  Rep. 
429;  Rutherfoord  v.  Cincinnati  &  P. 
R.  R.  Co.  35  Ohio  St.  559.  This 
case  left  undecided  the  question 
whether  the  general  lien  law  of  the 
State  provided  for  a  lien  on  bridges 
which  form  part  of  a  railroad.  But 
in  a  later  case  it  was  held  that  this 
statute  included  a  railroad  bridge. 
Smith  Bridge  Co.  v.  Bowman,  41  Ohio 
St.  37.  A  railroad  bridge  is  not  ex- 
empt from  the  lien  on  the  ground  that 
the  enforcement  of  it  would  seriously 
interfere  with  the  interests  of  traffic 
and  trade.  Smith  Bridge  Co.  v. 
Bowman,  supra. 

2  Tyler  Tap  R.  R.  Co.  v.  Driscol, 
52  Tex.  13;  McPheeters  v.  Merimac 
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entertained  elsewhere,  and  on  this  ground  buildings  of  a  railroad 
have  been  held  not  to  be  subject  to  lien  under  the  general  lien 
laws.  Other  authorities,  however,  have  held  that  a  building 
erected  for  a  railroad  company  is  within  a  statute  giving  a  lien 
for  work  done  and  materials  furnished  in  the  construction  of 
"  any  dwelling-house  or  other  building."  ^  The  doctrine  that  a 
railroad  is  an  entire  thing  cannot  be  applied,  it  is  said,  so  as  to 
cut  off  such  a  lien,  because  the  property  to  which  it  attaches 
does  not  become  a  part  of  the  entirety  for  that  purpose,  until 
the  lien  is  discharged,  any  more  than  it  would  if  the  lien  had 
been  created  by  a  mortgage  executed  by  the  company.^ 

1619.  That  a  railroad  is  an  entirety,  and  that  a  lien  can- 
not attach  to  a  section  of  it,  or  to  a  bridge  or  any  other 
structure  which  is  part  of  the  road,  is  the  view  sustained  by  the 
greater  number  of  authorities.^  Even  under  a  statute  giving  a 
lien  for  work  done  and  materials  furnished  in  constructing  or 
improving  the  road-bed,  rolling  stock,  station-houses,  depots, 
bridges,  or  culverts  of  a  railroad  company  upon  such  road-bed, 
station-houses,  depots,  bridges,  rolling  stock,  real  estate,  and 
improvements  of  such  railroad,  the  lien  is  against  the  whole 
road,  and  the  whole  must  be  sold.*  This  is  upon  the  ground 
that  it  is  against  public  policy  to  permit  detached  portions  of  a 
railroad  to  be  sold  under  any  judgment  or  execution.^  If  a  lien 
under  the  general  laws  relating  to  mechanics'  liens  attaches  to 
a  railroad  in  its  entirety,  it  can  only  be  secured  by  filing  the 
account  in  the  proper  clerk's  oflBce  of  every  county  or  corpora- 
tion through  which  the  road  passes  in  the  state.^ 

It  does  not  follow,  however,  that  the  lien  attaches  to  all  the 
rolling  stock  of  a  railroad,  as  well  as  the  entire  road-bed,  and 
that  there  must  be  a  sale  of  the  whole  rolling  stock  of  the  road 
under  a  judgment  enforcing  a  lien  against  the  road.     While  the 

1  Hill  V.  La  Crosse  &  Milwaukee  &  Northern  Ry.  Co.  74  Mo.  374;  S. 
E.  R.  Co.  11   Wis.  214;  Botsford  u.     C.  6  Mo.  App.  205. 

New  Haven,  Middletown  &  Williman-  ^  So  held  in  numerous  cases  relat- 

tic  R.  R.  Co.  41  Conn.  454.  ing  to  ordinary  executions.    See  cases 

2  Hill  V.  La  Crosse  &  Milwaukee  R.  cited  in  Knapp  v.  St.  Louis,  Kansas 
R.  Co.  supra.  City  &  Northern  R.  R.   Co.  supra ; 

8  Dano  t;.  M.  &  O.  R.  R.   Co.  27  Cranston  v.  Union  Trust  Co.  75  Mo. 

Ark.  564;  Cox  v.  Western  Pac.  R.  R.  29. 

Co.  44  Cal.  18;  S.  C.  47  lb.  87.  6  Boston  v.  Chesapeake  &  Ohio  R. 

*  Knapp  V.  St.  Louis,  Kansas  City  R.  Co.  76  Va.  180. 
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.  road-bed  must  be  sold  as  an  entirety,  the  rolling  stock  and  other 
movable  property  of  the  road  may  be  sold  in  such  quantities  as 
may  be  necessary  to  satisfy  the  judgment.  This  distinction  is 
specifically  made  by  the  Constitution  of  the  State  of  Missouri, 
which  declares  the  rolling  stock  and  other  movable  property  of 
a  corporation  to  be  personal  property,  and  to  be  subject  to  ex- 
ecution and  sale  in  the  same  manner  as  the  personal  property 
of  individuals.^ 

The  rolling  stock  of  a  railroad  does  not  constitute  a  part  of  its 
real  estate,  and  a  mechanic's  lien  upon  the  railroad  does  not 
embrace  such  property.^ 

Where  a  part  only  of  a  railroad  lies  •within  the  state  under 
the  laws  of  which  the  lien  is  enforced,  the  lien  cannot,  of  course, 
be  enforced  against  that  part  of  the  road  not  within  the  state ;  ^ 
but  it  must  be  enforced  against  the  whole  of  that  part  within 
the  state,  and  not  against  a  section  or  portion  of  it  only.* 

1620.  The  fact  that  the  road,  was  built  in  sections,  and 
that  there  was  a  separation  in  space  and  time  in  the  construc- 
tion of  the  different  sections,  does  not  avail  to  prevent  the  rail- 
road from  being  regarded  as  one  improvement.  On  the  con- 
trary, a  lien  for  work  upon  any  part  of  the  road  attaches  to  the 
entire  road.^  Mr.  Justice  Miller  said  :  "  In  every  respect  except 
this  one  of  its  construction,  the  road  is  a  unit,  an  entirety.  Its 
route  is  selected  and  surveyed  as  one  road.     It  is  owned  and 

1  Constitution  of  1875,  art.  12,  §  16.  islied  was  held  not  to  be  subject  to  a 

^  Neilson  v.  Iowa  Eastern  Ky.  Co.  lien  for  work  done  on  that  constructed 

51  Iowa,  184.  afterwards,    is   distinguished   on   the 

As   to  the  legal  nature  of  rolling  ground  that  the  first  part  had  been  in 

stock  of  railroads,  see  Jones  on  Rail-  full  operation  for  some  time  before  the 

road  Securities,  §§  146-187,  where  the  work  for  which   a   Hen  was  claimed 

subject  is  examined  at  length,  and  with  was  done  upon  the  other  part;   and 

reference  to  the  statutory  provisions.  the  time  may  have  been  long  enough 

"  St.  Louis  Bridge  &  Construction  to  justify  the  belief  that  for  a  time 

Co.  V.  M.  C.  &  N..W.  R.  R.  Co.  72  the  further  prosecution  of  the   work 

Mo.  664.  had  been  abandoned.     But  the  more 

*  Knapp  V.  St.  Louis,  K.  C.  &  N.  conclusive  consideration  was  that  the 
Ry.  Co.  74  Mo.  374;  Cranston  u.  doctrine  of  this  case  is  at  variance 
Union  Trust  Co.  75  Mo.  29;  Ireland  with  the  decisions  of  the  State  of 
V.  Atchison,  Topeka  &  Santa  F6  R.  Iowa,  construing  her  own  statute, 
R.  Co.  79  Mo.  571.  which  the  Supreme  Court  is  bound  to 

*  Brooks  V.  Railway  Co.  101  U.  S.  follow  in  a  case  arising  in  that  State. 
443,  451.  And  see  Neilson  v.  Iowa  Eastern  Ry. 

The  case  of  Canal  Company  v.  Gor-     Co.  supra  ;  Cox  v.  Western  Pac.  R.  R. 
don,  6  Wall.  561,  where  it  was  held     Co.  44  Cal.  18;  S.  C.  47  lb.  87. 
that  the  part  of  the  canal  first  fin-  461 
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built  and  run  by  one  corporation.  Its  trains  run  over  it  all. 
The  mortgage  of  appellants  can  have  no  lien  on  any  of  the  road 
beyond  the  first  few  miles  upon  any  other  theory,  for  its  descrip- 
tive language  refers  to  the  road  as  one,  and  not  as  several  sub- 
divisions. It  is  not  easy  to  see  how  it  can  be  held  to  be  one 
road  for  the  purposes  of  the  mortgage,  and  two  or  three  pieces 
of  road  for  the  purposes  of  the  mechanic's  lien." 

1621.  A  contractor  who  has  done  the  work  upon  a  section 
of  a  railroad  has  no  lien  upon  a  subscription!  made  expressly 
for  the  building  of  that  section,  unless  by  special  agreement. 
The  company  may  apply  the  subscription  to  the  payment  of 
other  debts  of  the  company,  and  no  one  but  the  subscriber  can 
complain.  Though  the  company  expressly  contracted  with  the 
subscriber  that  the  subscription  should  be  applied  to  the  con- 
struction of  that  particular  part  of  the  road,  and  the  contractor 
may  have  contracted  upon  the  faith  that  this  fund  would  build 
this  part  of  the  road,  still  he  has  no  lien  upon  it.^ 

1622.  A  railroad  bridge  is  not  a  building  within  the  mean- 
ing of  the  word  in  a  general  lien  law.  Thus,  under  a  statute 
giving  a  lien  for  work  done  or  materials  furnished  in  the  erec- 
tion or  construction  of  "  any  dwelling-house  or  other  building," 
a  railroad  bridge  is  not  included  as  subject  to  the  lien.^  A 
bridge  is  not  a  "building."  This  word  in  common  usage,  and 
in  its  exact  signification  as  well,  means  a  structure  designed  for 
the  habitation  of  man  or  animals,  or  for  the  sheltering  of  prop- 
erty. A  bridge  may  be  built,  but  the  structure  is  not  a  build- 
ing. A  railroad  may  be  built,  and  the  structure  is  just  as  much 
a  building  as  is  a  bridge.  The  statute,  also,  by  speaking  of  the 
lot  on  which  the  building  stands,  and  making  the  interest  of  the 
owner  therein,  to  an  amount  not  exceeding  one  acre  in  a  city  or 
forty  acres  in  the  country,  liable  to  the  lien,  indicates  that  it  did 
not  contemplate  any  such  structure  as  a  bridge. 

1623.  A  railroad  bridge  is  not  an  improvement  within  the 
meaning  of  that  word  as  used  in  a  general  lien  law.  Under 
a  former  lien  law  of  Missouri,  applicable  to  the  county  of  St. 
Louis,  it  was  held  that  there  could  be  no  lien  for  labor  per- 

^  Myer  v.  Dupont,  79  Ky.  416.  ^  La  Crosse  &  Milwaukee  R.  R.  Co. 

V.  Vanderpool,  11  Wis.  119. 
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formed  or  materials  furnished  for  the  construction  of  bridges  and 
culverts  upon  a  railroad,  although  the  law  gave  such  a  lien  for 
"  improvements  "  as  well  as  buildings.  The  decision  was  placed 
upon  the  ground  that  a  railroad  is  a  public  vrork,  established  by 
public  authority  for  the  public  use  and  benefit ;  and  that  a  lien, 
with  a  power  of  enforcing  it  by  execution,  would  subject  the 
portion  of  the  road  affected  by  it  to  sale,  and  might  deprive  the 
public  of  the  benefit  contemplated  in  the  grant  of  the  corporate 
franchises.  The  Constitution  of  the  State  then  required  the 
fostering  of  public  improvements,  and  the  State  had  assumed 
great  responsibilities  in  building  railroads  for  the  public  use, 
and  it  was  regarded  as  unreasonable  to  suppose  a  power  re- 
mained in  any  individual  to  deprive  the  public  of  the  benefit  of 
such  improvements.* 

1624.  The  terms  "  structure,"  "  erection,"  or  "  improvement." 
—  The  general  lien  laws  in  some  of  the  states  give  a  lien  for  labor 
done  and  materials  furnished  in  the  erection  or  alteration  not 
only  of  a  house  or  other  building,  but  also  of  any  "structure," 
"  erection,"  or  "  improvement "  upon  land.  Under  these  general 
terms  it  is  of  course  possible  to  establish  a  lien  for  almost  any- 
thing that  can  be  attached  to  the  realty.  Accordingly,  under 
such  a  statute,  a  lien  has  been  established  against  a  railroad  for 
ties  furnished  the  company ;  ^  and  doubtless  a  lien  might  be 
established  for  almost  any  part  of  a  railroad,  such  for  instance 
as  the  grading  of  the  line  of  road  as  an  "  improvement "  upon 
land.  The  application  of  such  statutes  has  not  often  been  the 
subject  of  adjudication,  because  in  nearly  all  the  states  there  are 
now  statutes  which  apply  specifically  to  railroads,  giving  liens 
for  labor  performed  and  materials  supplied  in  their  construction 
and  repair. 

1625.  Under  a  statute  providing  that  a  mechanic's  lien 
for  work  and  material  shall  attach  from  the  commencement 
of  "  the  building,  erection,  or  other  improvement,"  it  has  been 
held  that  a  lien  for  railroad  ties  may  be  sustained  against  a 
mortgage  made  before  such  ties  were  furnished  to  the  company 

^  Dunn  V.  North  Mo.  R.  R.  24  Mo.  decision  in  this  case  is  fully  stated  and 
493.  examined  in  the.  following    section. 

^  Neilson  v.  Iowa  Eastern  R.  Co.  44     Other  states  have  similar  statutes. 
Iowa,  71;  S.  C.  51  Iowa,  184.     The 
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or  contracted  for,  in  case  the  construction  of  the  road  had  been 
commenced  before  the  making  of  the  mortgage,  and  was  not 
then  completed,  although  the  person  who  furnished  the  ties  and 
claimed  the  lien  had  nothing  to  do  with  the  previous  construction 
of  the  road.^  In  the  case  before  the  court,  sixteen  miles  of  road 
had  been  graded  before  the  making  of  the  mortgage,  and  the 
ties  were,  some  months  afterwards,  furnished  apparently  to  a 
contractor  who  had  undertaken  to  equip  the  road.  Upon  the 
first  argument  of  the  case  before  the  Supreme  Court  of  Iowa, 
the  lien  was  established  against  the  road,  subject  to  the  mort- 
gage ;  ^  but  upon  a  reargument  of  the  case,  the  lien  was  given 
priority  of  the  mortgage,  by  reason  of  the  terms  of  the  statute, 
which  was  interpreted  to  mean  something  diiFerent  from  a  stat- 
ute providing  that  the  lien  shall  attach  only  from  the  commence- 
ment of  the  work,  or  of  the  furnishing  of  the  materials.^  In  the 
latter  decision,  in  reply  to  the  suggestion  that  it  would  be  unjust 
to  the  mortgagee  to  make  his  mortgage  subject  to  liens  for  work 
subsequently  commenced,  it  was  urged  that  a  person  who  takes  a 
mortgage  upon  a  partially  constructed  building  or  other  improve- 
ment has  notice,  from  the  condition  of  the  property,  of  the  pos- 
sibility that  mechanics'  liens  may  attach  upon  it ;  that,  although 
he  cannot  know  the  amount  of  the  lien,  or  whether  the  work  will 
be  completed  in  pursuance  of  the  plan  of  the  mortgagor,  accord- 
ing to  which  the  work  was  commenced,  yet,  having  elected  to 
deal  with  the  mortgagor,  he  may  be  required  to  rely  upon  his 
good  faith  and  prudence ;  and  that,  although  hardship  might 
sometimes  result  from  such  a  construction,  yet  the  danger  to  be 
apprehended  is  not  such  as  to  control  the  construction  of  a  stat- 
ute having  so  little  ambiguity.  "  In  regard  to  the  policy  of  the 
statute,  as  we  construe  it,"  say  the  court,  "  this  may  be  said :  it 

^  Neilson  v.  Iowa  Eastern  R.  Co.  44  supra.  Followed  in  Brooks  v.  Kail- 
Iowa,  71;  S.  C.  51  Iowa,  184;  8  Am.  way  Co.  supra;  Meyer  v.  Hornby, 
Ky.  Rep.  82.    And  see  Taylor  v.  Bur-  supra. 

lington,  Cedar  Rapids  &  Minn.  Ry.  Co.  ^  Code  1873,  §  2139,  provides  that 
May  Term,  1877,  11  West.  Jur.  337;  4  such  liens  "  shall  be  preferred  to  all 
Cent.  L.  J.  536;  4  Dill.  570;  Brooks  other  liens  and  incumbrances  which 
V.  Ry.  Co.  101  U.  S.  443 ;  Meyer  v.  may  be  attached  to  or  upon  such 
Hornby,  101  U.  S.  728.  It  must  be  building,  erection,  or  improvement, 
confessed  that,  under  this  statute,  or  and  to  the  land  on  which  the  same  is 
under  this  construction  of  it,  a  mort-  situated,  or  either  of  them,  made  sub- 
gage  of  an  unfinished  railroad  is,  in  sequent  to  the  commencement  of  said 
Iowa,  a  very  poor  security.  building,  erection,  or  improvement." 

2  Neilson  v.  Iowa  Eastern  R.  Co.  See  §  1201. 
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is  not  desirable  that  the  execution  of  a  mortgage  upon  land  upon 
which  a  building  or  other  improvement  is  in  process  of  construc- 
tion should  arrest  the  work  and  prevent  its  completion.  Both 
mortgagor  and  mortgagee  are  interested  in  its  completion.  With- 
out it,  the  money  already  expended  must  ordinarily,  to  a  great 
extent,  be  lost.  Take  the  present  case  as  illustration.  The  in- 
terveners are  holders  of  mortgage  bonds  upon  a  road,  sixteen 
miles  of  which  had  been  graded  at  the  time  the  mortgage  was 
made.  The  value  of  their  security  depended  upon  the  further 
construction  of  the  road.  They  foresaw  that  work  and  materials 
must  be  furnished  by  somebody,  or  nothing  could  be  realized 
from  what  had  been  done.  Yet  the  construction  of  the  statute 
which  they  contend  for  would  require  the  mortgagor  to  keep  a 
fund  on  hand  for  the  daily  payment  of  the  laborers  and  material- 
men, or  that  the  work  and  materials  should  be  furnished  practi- 
cally without  security." 

The  construction  of  this  statute  adopted  by  the  court  proceeds 
upon  the  ground  that  a  railroad  is  an  entirety  ;  so  that,  if  the 
work  of  construction  of  any  portion  of  the  road  has  been  com- 
menced before  the  execution  of  the  mortgage,  it  does  not  matter 
that  the  particular  work  for  which  the  lien  is  claimed  was  done, 
or  the  materials  furnished,  for  some  other  portion  of  the  road,  and 
after  the  execution  of  the  mortgage.  The  claim  relates  back  to 
the  commencement  of  the  work. 

1626.  In  several  states  priority  in  respect  to  buildings  is 
given  to  a  lien  over  a  mortgage  executed  before  the  commence- 
ment of  the  building  or  other  improvement.  The  lien  attaches 
in  preference  to  any  prior  mortgage ;  "  and  any  person  enforcing 
such  lien  may  have  such  building,  erection,  or  other  improvement 
sold  under  execution,  and  the  purchaser  may  remove  the  same 
within  a  reasonable  time  thereafter."  ^  The  relative  rights  of  a 
mortgagee  of  a  railroad  and  a  mechanic,  in  such  case,  would  be 
that  the  mortgagee  would  retain  his  priority  as  to  the  land ;  but 
the  mechanic  would  have  priority  over  the  mortgagee  as  to  the 
buildings,  erections,  or  improvements  put  upon  the  land  subse- 
quent to  the  mortgage,  and  might  enforce  his  lien  upon  the  buildr 
ing  or  other  independent  structure  by  causing  it  to  be  sold  and 
removed.^ 

1  Code  1873,  §  2141.  337;  4  Cent.  L.  J.  536  ;  4  Dill.  576, 

2  Taylor  v.  Burlington,  Cedar  Rap-    per  Dillon,  J. 

ids  &  Minn.  Ry.  Co.   11  West.  Jur.         And  see  Getchell  u.  Allen,  34  Iowa, 
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1627.    Liens  for  repairs  of  a  completed  railroad  are  subor- 
dinate to  an  existing  mortgage  of  the  road.     A  petition  was 
filed  by  a  firm  bf  bridge-makers  to  establish  a  lien  for  one  span 
of  a  bridge  furnished  to  a  railroad  after  it  had  been  fully  com- 
pleted and  was  in  operation.^     A  portion  of  a  bridge  had  been 
broken  down  or  carried  away  by  high  water,  and  the  span  for 
which  a  lien  was  claimed  was  to  replace  this.     The  court  held 
that  any  lien  which  could  be  claimed  would  be  subject  to  the 
mortgage.      Judge  Dillon,  delivering  the  opinion  of  the  court, 
said :  "  As  against  the  owner,  the  lien  attaches  from  the  time  the 
repairs  are  begun.     This  is  plain  enough  and  just.     But  when 
does  this  lien  attach  as  against  a  prior  mortgagee  of  land  and 
builJing  ?     The  answer  is,  at  the  same  time  it  attaches  as  against 
the  owner.     The  result  is,  that  repairs  on  a  previously  completed 
building  or  railway,  on  which  a  mortgage  rested  prior  to  the 
commencement  of  such  repairs,  do  not  give  a  lien  which  will 
override  the  lien  of   the  mortgage.      The   legislature  has  not 
authorized  the  owner  of  a  building  or  railway,  on  which  such 
owner  has  given  a  mortgage,  to  improve  the  mortgage  out  of 
existence,  by  making    repairs   ad  libitum,  and   furnishing   the 
owner   the  necessary  credit  therefor,  by  giving    the   mechanic 
and  material-man  a  lien  paramount  to  the  mortgage.     Such  a 
view  has  neither  law,  justice,  equity,  nor  public  policy  to  recom- 
mend it." 

The  same  rule  is  applicable  in  respect  to  any  repairs  made 
upon  a  mortgaged  railroad  already  completed  and  in  operation, 
such  as  the  laying  of  new  steel  or  iron  rails.  There  is  a  lien  for 
such  repairs,  but  it  is  subject  to  the  lien  of  the  mortgage.^ 

It  would  seem  that  there  could  be  no  mechanics'  lien  upon  a 
railroad  for  engines  or  cars  furnished  for  use  upon  it,  although 
the  seller  verbally  reserved  the  title  until  payment  shall  be 
made.^ 

559;  Equitable  L.  Ins.  Co.  u.  Slye,  45  establish,     on   behalf    of    claimants, 

Iowa,  615.  mechanics'  liens   upon   the   property 

'  Taylor  v.  Burlingtoii,  Cedar  Kap-  covered  by  the  railway  mortgages, 
ids  &  Minn.    Ry.  Co.  11  West.  Jur.  2  Taylor  v.  Burlington,  Cedar  Rap- 
337;  4  Cent.  L.  J.  535;  4  Dill.  570.  ids  &  Minn.  Ry.  Co.  supra. 
Judge  Dillon,  in  this  case,  remarked  '  See  New  England  Car  Spring  Co. 
that  there  were  probably  forty  inter-  v.  Baltimore  &  Ohio  R.  R.  Co.  11  Md. 
vening  petitions  filed  in  the  various  81;  Taylor  u.  Burlington,  Cedar  Rap- 
railway  foreclosure  cases  pending  at  ids  &  Minn.  Ry.  Co.  supra. 
that   time,  in  that  court,  seekino-  to 
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II.  Special  Lien  Laws  applicable  to  Railroads. 

1628.  It  is  within  the  legitimate  scope  of  legislative 
power  to  provide  that  laborers  and  contractors  may  have 
a  lien  for  labor  performed  and  for  materials  furnished  in  the  con- 
struction or  improvement  of  a  railroad  in  preference  to  all  mort- 
gages or  other  incumbrances  placed  upon  the  property  subsequent 
to  the  passage  of  the  act.  The  statute  of  the  State  of  Missouri 
to  this  effect  was  held  by  the  Circuit  Court  of  the  United  States 
to  be  constitutional,  and  to  give  priority  to  such  claims  over  a 
mortgage  executed  just  after  the  passage  of  the  act ;  the  phrase 
"subsequent  to  the  passage  of  this  act"  being  interpreted  to 
mean  subsequent  to  the  approval  of  it  by  the  governor,  and  not 
subsequent  to  the  expiration  of  ninety  days  from  the  passage  of 
the  act,  at  which  time,  by  general  law,  every  act  takes  effect, 
unless  a  different  time  is  therein  appointed.'' 

1629.  Who  is  a  laborer.  —  A  general  agent  or  superinten- 
dent of  a  corporation  employed  at  a  stipulated  salary  is  not  en- 
titled to  the  benefit  of  a  lien  in  favor  of  mechanics,  builders, 
lumbermen,  artisans,  workmen,  laborers,  or  other  persons  who 
may  perform  any  work  upon  or  furnish  materials  for  any  build- 
ing. Such  an  agent  or  superintendent  stands  in  the  place  of  the 
corporation  itself  toward  others  intended  to  be  protected  by  the 
law.^  Nor  is  a  contractor  who  agrees  to  build  a  railroad,  or  to 
furnish  the  labor  of  others,  a  laborer  or  servant ;  ^  nor  is  the  sec- 
retary of  a  corporation  a  laborer  or  servant ;  *  nor  is  a  consulting 
engineer  a  laborer  or  operative  ;  ^  nor  is  a  civil  engineer  a  laborer 
or  workman ;  ^  nor  is  a  time-keeper  and  superintendent  in  the 
employ  of  a  contractor  a  laborer ;  ^  nor  is  a  sub-contractor  an 
employee.^ 

1630.  The  right  conferred  by  a  lien  in  favor  of  laborers  is 

1  "Walker  v.  Miss.  Valley  &  Western  Wells  v.  Southern  Minn.  Ry.  Co.  1 
R.  R.  Co.  2  Cent.  L.  J.  481.  McCrary,  18. 

2  Smallhouse  v.  Ky.  &  Mon.  G.  &  S.  ^  Ericsson  v.  Brown,  38  Barb.  (N. 
M.  Co.  2  Mon.  443 ;  Blakey  v.  Blakey,  Y.)  390. 

27  Mo.  39.  *  Pennsylvania  &  Del.    R.   R.  Co. 

s  Balch  V.  N.  Y.  &  Oswego  Midland     v.  Leuffer,  84  Pa.  St.  168. 
R.  R.  Co.  46  N.  Y.  521;  Aikin  u.  Was-        '  Missouri,  Kans.  &  Tex.  Ry.  Co. 
son,  24  jSI.  Y.  482  v.  Baker,  14  Kans.  563. 

*  Coffin  V.  Reynolds,  37  N.  Y.  640;        «  Ney  v.  Dubuque,  &c.  R.  R.  Co.  20 

Iowa,  347. 
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personal,  and  cannot  be  availed  of  by  one  wlio  furnishes  labor. 
Under  the  statute  of  New  Jersey,^  giving  to  the  laborers  in  the 
employ  of  any  corporation,  in  case  of  its  insolvency,  a  lien  upon 
its  assets  for  the  amount  of  wages  due  them,  it  is  held  that  the 
right  conferred  is  personal,  inhering  alone  in  the  person  who 
actually  performs  labor  or  service,  and  not  in  one  who  furnishes 
the  labor  of  others  under  a  contract.  Thus  one  who  has  con- 
tracted with  a  railroad  company,  whose  road  is  located  in  New 
Jersey  and  has  its  terminus  at  Jersey  City,  to  transfer  by  his  own 
teams  or  drays  over  the  company's  ferry  all  freight  received  in 
New  York  for  transportation  over  the  road,  and  all  freight  re- 
ceived in  Jersey  City  to  be  delivered  in  New  York,  is  not  an  em- 
ployee entitled  to  such  lien,  but  a  contractor.^  "  I  think  it  very 
plain,"  said  the  vice-chancellor,  "  the  legislature  did  not  intend 
to  give  a  lien  or  preference  for  wages  due  for  vicarious  labor  or 
service,  or  to  confer  upon  one  person  the  power  to  depute  or  del- 
egate to  himself  the  labor  of  many  others,  so  that  he  can  be  an 
employee  of  a  corporation  to  the  extent  of  one  hundred  or  one 
thousand  men  daily.  Such  a  purpose  would  have  been  expressed 
by  giving  preference  to  the  debt,  as  that  all  debts  due  for  labor 
or  service  should  be  a  lien,  and  not  to  the  creditor,  as  it  now 
stands,  that  the  employees  in  the  employ  of  a  corporation  shall 
have  a  lien  upon  its  assets  for  the  wages  due  to  them  respec- 
tively." Moreover,  the  obvious  purpose  of  the  statute  was  in  the 
first  place  to  render  it  certain  that  the  laborers  whose  services  are 
essential  to  the  continued  operation  of  a  railroad  or  like  enter- 
prise should  be  paid  in  any  event,  so  that  there  should  not  be 
even  a  temporary  suspension  of  the  business  ;  and  in  the  second 
place  to  protect  a  class  of  persons  who  are  dependent  upon  their 
wages  for  support,  and  who  are  unable  to  protect  themselves 
against  the  misfortune  or  fraud  of  the  company.  The  prefer- 
ence given  by  the  statute  grows  out  of  the  character  of  the  cred- 
itor, and  not  out  of  the  character  of  the  debt. 

Under  such  statute  persons  holding  claims  for  wages,  who  are 
not  in  the  employ  of  the  corporation  at  the  time  it  becomes  in- 
solvent, are  not  within  the  policy  of  the  act,  and  have  no  lien 
under  it ;  but  laborers  in  its  employ  at  that  time  have  a  lien  for 
the  whole  amount  due  them,  no  matter  how  long  before  the  date 

1  Rev.  Stats.  1877,  p.  188.  Central  R.  R.  Co.  of  N.  J.  29  N.  J. 

2  Lehigh  Coal  &  NaTigation  Co.  v.    Eq.  252. 
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of  insolvency  the  wages  may  have  accrued.     The  lien  does  not, 
however,  include  interest  which  has  accrued  before  that  time.^ 

1631.  No  lien  can  be  claimed  for  money  advanced  to  labor- 
ers at  the  request  of  a  railroad  company.  Thus,  if  certificates  of 
indebtedness  issued  by  a  railroad  company  to  its  laborers  for 
work  are  taken  up  by  a  third  person,  at  the  request  of  the  com- 
pany and  on  its  agreement  to  settle  with  him  for  the  same,  he  is 
entitled  to  recover  of  the  company  for  money  advanced  ;  but  he 
cannot  claim  a  lien  for  goods  and  supplies  furnished  necessary  for 
the  operation  of  its  road,  under  contract  therefor.  The  fact  that 
the  certificates  were  issued  to  enable  the  laborers  to  procure 
board,  and  to  enable  boarding-house  keepers  to  obtain  groceries 
and  provisions  for  hands  engaged  in  the  construction  of  the  road, 
does  not  enable  one  who  has  advanced  money  to  take  up  such 
certificates  to  claim  that  he  has  supplied  goods  under  contract 
necessary  for  the  operation  of  the  road.  The  statute  embraces 
materials  used,  supplies  furnished,  and  labor  performed,  in  con- 
structing, repairing,  operating,  or  maintaining  a  railroad ;  but 
not  money  loaned  to  the  company  or  paid  to  its  creditors  at  its 
request.  A  person  advancing  money  upon  such  certificates  can- 
not stand  in  the  place  of  the  former  holders  in  respect  to  their 
lien,  because  the  lien  is  not  assignable  at  law.^ 

1632.  Equitable  subrogation  to  lien.  —  One  who  lends  or 
advances  money  to  a  corporation  voluntarily,  to  enable  it  to  pay 
laborers  who  would  have  been  entitled  to  a  lien  therefor,  is  not, 
merely  by  virtue  of  such  loan  or  advance,  entitled  to  such  lien  by 
way  of  equitable  subrogation.  Thus,  where  the  superintendent 
of  the  work  of  constructing  a  railroad,  without  any  contract  with 
the  company  for  substitution  to  the  liens  of  the  workmen  em- 
ployed under  him,  but  merely  to  befriend  them,  advanced  his 
own  money  to  pay  their  wages,  it  was  held  that  he  was  not  en- 
titled to  enforce  their  statutory  lien  for  those  payments.^ 

1  Del.,  L.  &  W.  R.  R.  Co.  v.  Oxford  &  N.  W.  K.  R.  Co.  v.  Rucker,  59  Tex. 

Iron  Co.  33  N.  J.  Eq.  192.  587. 

In  Texas  it  is  held  that  a  lien  secured  ^  Cairo  &  Vincennes  R.  R.  Co.  u. 

to  laborers  upon  a  railroad  may  be  as-  Fackney,  78  111.  116. 

signed  by  transferring  properly  cer-  ^  In  re  North  River  Construction 

tified  evidence  of  the  debt  for  labor  Co.  38  N.  J.  Eq.  433,  437.   Chancellor 

performed  for  the  company,  and  may  Runyon   said  :    "  The    statutory   lien 

be  enforced  by  the  assignee.     Austin  given  to  workmen  is  to  be  confined 
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1633.  A  contractor  is  not  estopped  from  setting  up  his 
lien  as  against  the  mortgagee  for  the  reason  that  he  is  a 
stockholder  in  a  construction  company  which,  when  it  placed 
on  the  market  the  bonds  secured  by  the  mortgage,  gave  a  guar- 
anty that  the  local  subscriptions  and  grants  should  be  sufficient 
to  prepare  the  road  for  the  reception  of  the  rails,  and  also  under- 
took to  make  good  any  deficiency.  If  the  bondholders  sustained 
any  loss  by  reason  of  the  guaranty,  the  company  which  gave  it 
is  liable  in  damages.-' 

III.  Statutes  of  the  Several  States  Creating  Liens  upon  Railroads. 

In  a  great  majority  of  the  states  there  are  now  statutes  giving 
liens  specifically  upon  railroads  for  labor  performed  and  materials 
supplied  in  their  construction  or  operation.  These  statutes  are  so 
diverse  in  their  operation,  and  have  a  bearing  so  important  upon 
the  value  of  the  securities  issued  by  companies  whose  roads  are 
subject  to  these  laws,  that  it  is  deemed  best  to  give  the  leading 
provisions  of  the  statutes  in  full.  It  will  be  observed  that  in 
several  states  the  general  mechanics'  lien  law  includes  a  lien  for  ' 
work  done  and  materials  furnished  in  the  construction  or  repair 
of  a  railroad,  notwithstanding  the  difficulties  that  exist  in  apply- 
ing these  general  provisions  to  such  property  as  a  railroad. 

1634.  Alabama.^  —  A  lien  is  created  in  favor  of  laborers 
and  employees  of  any  railroad  company  operated  in  the  State, 
except  the  officers  of  said  companies,  for  all  debts  due  to  them 
for  work  and  labor  done  and  performed  by  them  for  such  rail- 
road company ;  and  such  lien  extends  to  all  the  property,  rights, 
effects,  and  credits  of  every  description  of  such  railroad  company 
situated  in  this  State. 

1635.  Arizona  Territory.^  —  All  mechanics,  laborers,  and  op- 

within  its  legitimate  limits.     It  is  not  ployer.    It  did  not  contemplate  giving 

to  be  extended,  by  a  forced  applica-  to  creditors,  from  whom  the  company 

tion  of  the  principle  of  subrogation  in  might  borrow  money  on  its  own  credit 

equity,  to  cases  not  within  the  mis-  with  which  to  pay  its  workmen,  such 

chief  which  the  law  was  designed  to  a  lien  on  the  assets  for  their  reim- 

remedy.    The  object  of  the  legislature  bursement." 

was  to  secure  to  a  very  meritorious         i  Meyer  v.  Hornby,  101  U.  S.  728. 
but  helpless  class  of  persons  the  pay-         "  Code  1876,  §  3481;  Act  March  19, 

ment  of  the  wages  of  their  toil,  and  1875. 
to  that  end  to  give  them  personally  a         ^  j{.  S.  1887,  §  2274. 
paramount  lien  on  the  assets  of  the  em- 
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eratives  who  may  labor,  and  all  persons  who  may  furnish  mate- 
rial, machinery,  fixtures,  or  tools,  in  the  construction  or  repair 
of  any  railroad,  locomotive,  car,  or  other  equipment,  or  who  may 
labor  in  the  operating  of  a  railroad,  and  to  whom  money  or  wages 
are  due  or  owing  for  such  labor  or  material,  shall  hereafter  have 
a  lien  upon  such  railroad  and  its  equipment  for  such  sums  as  are 
unpaid. 

1636.  Arkansas.^  —  Every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do  or  perform  any  work 
or  labor  upon,  or  furnish  any  materials,  machinery,  fixtures,  or 
other  thing  towards  the  equipment  or  to  facilitate  the  operation 
of  any  railroad,  and  all  persons  who  shall  sustain  loss  or  damage 
to  person  or  property  from  any  railroad  for  which  a  liability  may 
exist  at  law,  shall  have  a  lien  therefor  upon  the  road-bed,  build- 
ings, equipments,  income,  franchises,  and  all  other  appurtenances 
of  said  railroad,  superior  and  paramount,  whether  prior  in  time 
or  not,  to  that  of  all  persons  interested  in  said  railroad  as  man- 
agers, lessees,  mortgagees,  trustees,  and  beneficiaries  under  trusts, 
or  owners.  But  said  lien  shall  not  be  effectual  unless  suit  shall 
be  brought  upon  the  claim  within  one  year  after  it  accrued. 
Said  lien  shall  be  mentioned  in  the  judgment  rendered  for  the 
claimant  in  an  ordinary  suit  for  the  claim,  and  may  be  enforced 
by  ordinary  levy  and  sale  under  final  or  other  process  at  law  or 
in  equity. 

* 
1637.  California.^ — The  general  mechanics'  lien  law  pro- 
vides that  every  person  performing  labor  upon,  or  furnishing 
materials  to  be  used  in  the  construction,  alteration,  or  repair  of, 
any  building,  bridge,  railroad,  or  any  other  structure,  shall  have 
a  lien  upon  the  same.  It  is  held  that  under  such  a  statute  a 
lien  for  work  or  materials  cannot  be  acquired  on  a  portion  of 
the  road,  but  must  be  filed  on  the  entire  road.  One  contractor 
or  sub-contractor  cannot  file  a  lien  for  the  part  of  the  road  upon 
which  he  worked,  or  for  which  he  furnished  material,  so  that 
while  one  might  acquire  a  lien  upon  a  bridge  another  might  have 
a  lien  upon  a  tunnel,  and  a  third  upon  a  culvert.  Neither  does 
the  statute  contemplate  that  there  may  be  a  separate  lien  upon 
each  mile  or  section  of  the  road.^ 

1  Acts  1887,  p.  96.  '  Cox  v.  Western  Pacific  R.  K.  Co. 

2  See  §  1190;  G.  S.  1883,  §§  2131,     44  Cal.  18;  S.  C.  47  lb.  87. 
2139,  2148.  471 
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1638.  Colorado.!  —  By  the  general  mechanics'  lien  law,  all 
persons  who  perform  work  or  furnish  materials  for  the  construc- 
tion, extension,  enlargement,  alteration,  or  repair  of  any  rail- 
road, tramway,  toll-road,  canal,  or  bridge  have  a  lien  upon  the 
same  for  the  work  so  performed  or  material  furnished.  Such 
lien  attaches  to  all  franchises  and  charter  privileges  that  may  in 
any  manner  pertain  to  any  such  property.  The  land  occupied 
by  any  building,  structure,  railroad,  tramway,  wagon-road,  toll- 
road,  or  canal,  necessary  for  the  convenient  use  and  occupation 
of  the  same,  is  subject  to  the  liens  provided  for. 

1639.  In  Connecticut  2  every  railroad  for  the  construction  of 
which,  or  of  any  of  its  appurtenances,  any  person  shall  have  a 
claim  for  materials  furnished  or  services  rendered,  under  any 
contract  with  or  approved  by  the  corporation  owning  or  manag- 
ing such  road,  is  subject,  with  its  real  estate,  right  of  way,  mate- 
rial, equipment,  rolling  stock,  and  franchise,  to  the  payment  of 
such  -claim,  and  said  claim  shall  be  a  lien  on  said  railroad,  rail- 
road property,  and  franchise ;  and  the  manner  of  asserting  and 
perfecting  such  lien,  by  notice,  certificate,  and  foreclosure,  shall 
be  in  all  respects  in  accordance  with  the  provisions  of  the  gen- 
eral mechanics'  lien  law ;  ^  except  that  the  certificates  of  the  lien 
and  of  its  discharge  shall  be  filed  in  the  office  of  the  secretary  of 
state,  who  shall  record  them  in  a  book  kept  for  that  purpose. 

The  general  mechanics'  lien  law  extends  only  to  services  ren- 
dered or  materials  furnished  in  constructing  or  repairing  a  build- 
ing. This  statute,  however,  applies  to  buildings  of  a  railroad 
company.*  It  was  contended  in  one  case,  in  behalf  of  a  railroad 
company,  that  the  statute  could  not  apply  to  railroads  or  other 
enterprises  of  a  public  character ;  that  railroad  companies  are 
public  corporations,  created  by  positive  statute  for  public  use ; 
and  that  the  easement  in  the  soil  is  taken  by  the  public  in  the 
exercise  of  the  right  of  eminent  domain  ;  and  therefore  the  exer- 
cise of  a  mechanic's  lien  is  incompatible  with  the  public  rights  in 
the  property,  and  inconsistent  with  the  objects  of  the  corporation. 
But  the  court  said  that,  if  it  be  granted  that  the  easement  in  the 
soil  is  in  such  case  taken  in  the  exercise  of  the  right  of  eminent 
domain,  it  by  no  means  follows  that  the  soil  is  so  taken  with  an 

1  See  §  1191.  *  Botsford  v.  New  Haven,  Middle- 

2  G.  S.  1888,  §  3022.  town   &   Willimantic   R.   K.    Co.   41 
8  §  1192.  Conn.  454. 
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immunity  from  all  liens  and  incumbrances  upon  it,  or  with  an  im- 
munity from  liens  that  may  afterwards  be  put  upon  it  under  the 
general  lien  law.^  The  fact  that  the  legislature  subsequently  en- 
acted a  special  lien  law  in  favor  of  contractors  as  against  railroad 
companies  was  regarded  as  giving  countenance  to  the  view  that 
the  general  lien  law  was  intended  to  apply  to  those  corporations. 

1640.  Dakota  Territory .2 — The  general  mechanics' lien  law 
gives  a  lien  to  persons  engaged  in  the  construction  or  repair  of 
any  work  of  internal  improvement.  As  regards  railroads,  there 
is  a  special  provision  that  every  railway  owner,  company,  or  con- 
tractor and  sub-contractor,  upon  any  railway,  shall  be  deemed  to 
have  notice  for  a  period  of  sixty  days  from  the  last  day  of  the 
month  in  which  such  labor  was  done  or  material  furnished,  dur- 
ing which  period  any  person  who  has  performed  such  labor  or 
furnished  such  material  may  file  a  lien  with  the  clerk  of  the  dis- 
trict court,  which  lien  shall  be  binding  upon  the  erection,  excava- 
tion, embankment,  bridge,  road-bed,  or  right  of  way,  and  upon 
all  land  upon  which  the  same  may  be  situated,  to  the  full  value 
of  such  labor  or  material,  in  the  county  or  judicial  subdivision  in 
which  the  same  is  filed.  In  case  the  lien  is  sought  to  be  enforced 
against  the  owner,  the  liability  shall  not  be  greater  than  his  lia- 
bility would  have  been  to  the  owner  at  the  time  the  labor  was 
performed  or  material  furnished  ;  but  the  liability  of  the  owner, 
in  case  actual  notice  shall  be  given  after  the  sixty  days,  shall  be 
the  same  as  provided. 

1641.  Florida.^  —  The  general  mechanics'  lien  law  provides 
that  every  person  who  shall  perform  labor  upon,  or  for  the  ben- 
"efit  of,  any  railroad,  canal,  telegraph  or  telephone  company, 
whether  in  the  construction,  repairing,  or  operating  the  same, 
shall  have  a  lien  of  superior  dignity  upon  such  railroad,  canal, 
telegraph  or  telephone  lines,  appurtenances,  and  properties  there- 
of, together  with  all  franchises. 

1642.  Georgia.*  —  The  general  mechanics'  lien  law  provides 
that  all  contractors  to  build  railroads  have  a  special  lien  upon  the 

1  Without  the  question  being  raised,        2§    1193;     Comp.     Laws     1887, 
such  a  lien  was  enforced  upon  a  pas-     §  5471. 
senger  station  in  Danbury,  in  the  case         ^  §  1196. 

of  Benedict  v.  Danbury  &  Norwalk  *  §  1197;  Code  1882,  §§  1979, 
K.  R.  Co.  24  Conn.  320.  1980;  Laws  1874,  p.  45. 
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road  for  work  done  and  materials  furnished  therefor.^  Persons 
who  contract  with  a  railroad  in  the  capacity  of  mechanics  have 
a  lien  on  the  road  for  the  work  done,  but  not  if  they  made  the 
contract  in  the  capacity  of  contractors.^ 

1643.  Idaho  Territory.^ —  By  the  general  mechanics'  lien  law, 
every  person  performing  labor  upon,  or  furnishing  materials  to 
be  used  in  the  construction,  alteration,  or  repair  of  any  building, 
wharf,  bridge,  railroad,  or  wagon-road,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  materials  furnished,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement  or  his  agent. 

1644.  Xllinois.*  —  All  persons  who  furnish  to  any  railroad 
corporation,  under  the  laws  of  this  State,  any  fuel,  ties,  material, 
supplies,  or  any  other  article  or  thing  necessary  for  the  construc- 
tion, maintenance,  operation,  or  repair  of  such  roads,  by  contract 
with  said  corporation,  or  who  do  and  perform  any  work  or  labor 
for  such  construction,  maintenance,  operation,  or  repair  by  like 
contract,  are  entitled  to  be  paid  for  the  same  as  part  of  the  cur- 
rent expenses  of  said  road ;  ^  and  in  order  to  secure  the  same 
have  a  lien  on  all  the  property,  real,  personal,  and  mixed,  of  said 

1  The  laws  of  Georgia  give  no  liens  in  the  time  required  by  law.     If  it  re- 

upon  mortgaged  property  superior  to  quires  an  oath  to  be  taken  verifying 

the    mortgage    lien,   except    for   the  the  lien,  that  should  have  been  done 

taxes  due  on  the  property  and  to  la-  within   the   time    required.      Having 

borers,  mechanics,  and  material-men  done    this,   then   application   to   this 

who  take  the  proper  steps  to  protect  court  may  stand  in  lieu  of  proceed- 

their  liens.     Therefore,  in  distribut-  ings   in   the   county  courts   or  other- 

ing  the  earnings  of  a  mortgaged  rail-  wise.     Jessup   v.  Atlantic   &  Gulf  R. 

road,  while  the  same  are  in  the  hands  R.  Co.  3  Woods,  441,  442,  per  Brad- 

of  a  receiver,  and  the  proceeds  of  ley,  C.  J. 

its  sale,  the  court  would  give  prior-  ^  Savannah,  Griffin  &  North  Ala. 

ity  only  to  those  laborers  and  mate-  R.  R.  Co.  v.  Grant,  56  Ga.  68. 

rial-men  who  had  perfected  their  liens  ^  §  1198. 

according  to  the  state  law.     But  in  *  R.  S.  1877,  p.  671  ;  Act  of  April 

requiring  the  liens  to  be  perfected,  we  3,  1872;  2  Annot.  Stats.  1885,  ch.  82, 

do  not  mean  that  the  parties  should  §§  52,  53.    This  act  did  not  apply  to 

have  taken  any  judicial  steps  in  order  labor  and  materials  furnished  before 

to  enforce  their  liens,  but  that  they  its  passage.    Arbuckle  v.  111.  Mid.  Ry. 

should  have  performed  those  prelimi-  Co.  81  111.  429. 

nary  requirements  which  entitle  them  ^  The  lien  given  by  the  statute  is 

to  a  judicial  enforcement  of  the  liens,  only  for  materials  used,  supplies  fur- 

If  the  statute  requires  the  lien  to  be  nished,   and   for  labor   performed,  in 

recorded,  that  should  have  been  done  constructing,  repairing,  operating,  or 
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railroad  corporation  as  against  such  railroad,  and  as  against  all 
mortgages  or  other  liens  which  shall  accrue  after  the  commence- 
ment of  the  delivery  of  said  articles,  or  the  commencement  of 
said  work  or  labor.  Suit  must  be  commenced  within  six  months 
after  such  contractor  or  laborer  shall  have  completed  his  contract 
with  the  railroad  corporation,  or  after  such  labor  shall  have  been 
performed  or  material  furnished.^ 

A  sub-contractor,  material-man,  or  laborer  who  furnishes  to 
any  contractor  with  any  such  railroad  corporation  any  fuel,  ties, 
materials,  supplies,  or  any  other  article  or  thing,  or  who  performs 
any  work  or  labor  for  such  contractor  in  conformity  with  any 
terms  of  any  contract,  express  or  implied,  which  such  contractor 
may  have  made  with  any  such  railroad  corporation,  has  a  lien 
upon  all  the  property,  real,  personal,  and  mixed,  of  said  railroad 
corporation.     No  such  lien  takes  priority  over  any  existing  lien. 

Notice  in  writing  of  the  claim  ^  must  be  served  on  the  presi- 
dent or  secretary  of  such  railroad  company,  with  a  copy  of  any 
written  contract  there  may  be  between  the  original  contractor 
and  the  sub-contractor,  material-man,  or  laborer  if  the  same  can 
be  obtained,  within  twenty  days  after  the  completion  of  such 
sub-contract  or  labor.     No  lien  can  attach  until  such  notice  has 

maintaining  the  road.  The  loan  of  special  agreement  that  the  contractor 
money,  or  the  payment  of  its  cred-  should  have  a  lien  on  the  rails  till 
itors,  is  not  embraced  in  the  statute  payment,  and  that  the  possession  of 
giving  the  lien.  A  party  who,  at  the  the  railroad  should  be  the  possession 
request  of  a  railway  company,  takes  of  the  contractor;  nor  by  an  agree- 
up  its  certificates  of  indebtedness  ment  to  give  credit  to  the  purchaser 
given  to  its  laborers  and  others  for  beyond  the  time  within  which  the 
the  boarding  of  hands,  is  not  entitled  statutory  lien  should  be  enforced, 
to  any  lien,  under  the  statute,  against  when  the  purchaser  failed  to  perform 
the  company  or  its  property.  Cairo  the  conditions  upon  which  that  credit 
&  Vin.  R.  R.  Co.  V.  Fackney,  78  111.  was  agreed  to  be  given.  Chicago  & 
116.  Alton  R.  R.  Co.  v.  Union  Rolling  Mill 
1  A   person   contracted   to   deliver  Co.  109  U.  S.  702. 

rails  to  a  railroad  company,  the  deliv-         ^  Form  of  Notice.     To , 

eries  to  extend  over  a  period  of  time,  president   (or  secretary,   as  the  case 

and  having   complied  with  his   con-  may    be)    of    the .     You    are 

tract,    commenced     suit    within     six  hereby  notified   that  I   am   (or  have 

months  after  the  date  of  the  last  de-  been)  employed  by as  a  laborer 

livery  to  enforce  his  lien.    It  was  held  (or  have  furnished   supplies,   as  the 

that  he  had   a  valid  lien  upon  the  case  may  be)  on  or  for  the . 

property  superior  to  that  acquired  by  and  that  I  shall  hold  all  the  property 

a  trust  created  between  the  date  of  of  said  railroad  company  to  secure  my 

the  last  delivery  and  the  commence-  pay.     2  Annot.   Stats.    1885,  ch.  82, 

ment  of   proceedings  to  enforce  the  §  54. 


lien.     Such  lien  was  not  affected  by  a 
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been  served,  or,  in  case  neither  the  president  or  secretary  reside 
or  can  be  found  in  the  county,  filed  in  the  office  of  the  clerk  of 
the  circuit  court.^ 

The  lien  continues  for  three  months  from  the  time  of  the  per- 
formance of  the  sub-contract,  or  the  doing  of  the  work  or  fur- 
nishing the  material  as  aforesaid. 

This  act  giving  sub-contractors  a  lien  upon  railroads  for  labor 
and  materials  furnished  relates  only  to  labor  and  materials  fur- 
nished after  its  passage.^  Under  the  previous  act  ^  no  one  was 
entitled  to  a  lien  unless  his  contract  was  directly  with  the  rail- 
road company.*  A  sub-contractor  is'  not,  under  the  present  law, 
entitled  to  a  lien  on  a  railroad,  unless  he  complies  with  the 
statute  in  regard  to  giving  notice.^ 

Under  the  railroad  lien  law  of  Illinois  there  is  no  lien  in  favor 
of  any  one  who  may  have  done  labor  for  or  furnished  materials 
or  supplies  to  sub-contractors.  The  statute  having  no  apt  words 
to  extend  the  liens  given  beyond  sub-contractors,  the  court  has 
no  right  by  judicial  construction  to  extend  the  meaning  of  the 
act  beyond  the  intention  plainly  expressed.  No  lien  exists 
against  a  railroad  in  favor  of  remote  contractors.^ 

The  statute  gives  a  lien  only  for  materials,  supplies,  and  labor. 
There  is  no  lien  under  it  for  money  loaned  or  for  money  advanced 
at  the  request  of  a  railroad  company  to  take  up  certificates  of  in- 
debtedness given  to  its  laborers  and  other  creditors.^ 

1645.  Indiana."  —  The  employees  of  any  corporation  doing 
business  in  this  State,  whether  organized  under  the  laws  of  the 
State  or  otherwise,  are  entitled  to  have  and  hold  a  first  and  prior 

1  A  sub-contractor  is  not  entitled  ^  Cairo  &  St.  Louis  R.  K.  Co.  v. 

to  the  lien,  unless  he  complies  with  Cauble,  supra. 

the  statute  in  regard  to  giving  notice.  *  Cairo  &  St.  Louis  E.  R.   Co.  v. 

A  petition  to  enforce  the  lien  which  Watson,  85  111.  531,  10  Chicago  Leg. 

shows  the  filing  of  the  notice  with  the  News,  141 ;    S.   C.   5  Reporter,  261 ; 

circuit  court,  without  averring  that  the  and  see  Rothgerber  v.  Dupuy,  64  111. 

president  and  secretary  did  not  reside  452;  Ahem  v.  Evans,  66  111.  125;  New- 

in  the  county,  or  could  not  be  found  in  hall  v.  Kastens,  70  111.  156. 

the  county,  is  fatally  defective,  as  fail-  '  Cairo  &  Vincennes  R.  R.  Co.  v. 

ing  to  show  a  right  to  the  lien.     Cairo  Fackney,  78  111.  116. 

&  St.  Louis  R.  R.  Co.  V.  Cauble,  85  s  j^ctg  Special  Session  1877,  ch.  9, 

111.  555;  S.  C.  4  Bradw.  133.  p.  27;  R.  S.  1881,  §§  5286-5291.     For 

^  R.  S.  1874,  p.  671,  §  52.  former   statute,    see    1    R.    S.    1876, 

*  February  22,  1861.  p.  709. 

^  Arbuckle  V.  111.  Midland  Ry.  Co. 
81  111.  429. 
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lien  upon  the  corporate  property  of  such  corporation,  and  the 
earnings  thereof,  for  all  work  and  labor  done  and  performed  by 
such  employees  for  such  corporation,  from  the  date  of  their  em- 
ployment by  such  corporation,  which  lien  is  prior  to  any  and  all 
liens  created  or  acquired  subsequent  to  the  date  of  the  employ- 
ment of  such  employees  by  such  corporation.  Any  employee 
wishing  to  acquire  such  lien  upon  the  corporate  property  of  any 
corporation  or  the  earnings  thereof,  whether  his  claim  be  due  or 
not,  must  file  in  the  recorder's  office  of  the  county,  where  such 
corporation  is  located  or  doing  business,  notice  of  his  intention  to 
hold  a  lien  upon  such  property  and  earnings  aforesaid  for  the 
amount  of  his  claim,  setting  forth  the  date  of  such  employment, 
the  name  of  the  corporation,  and  the  amount  of  such  claim  ;  and 
the  lien  so  created  relates  to  the  time  when  such  employee  was 
employed  by  such  corporation,  or  to  any  subsequent  date  dur- 
ing such  employment,  at  the  election  of  such  employee,  and  has 
priority  over  all  liens  suffered  or  created  thereafter,  except  other 
employees'  liens,  over  which  there  is  no  such  priority. 

Any  employee  having  acquired  such  lien  may  enforce  the  same 
by  filing  his  complaint  therefor  in  the  circuit  or  superior  court 
in  any  county  where  such  lien  was  acquired,  at  any  time  within 
six  months  from  the  date  of  acquiring  such  lien,  or,  if  a  credit  be 
given,  from  the  date  of  such  credit,  and  the  court  rendering  judg- 
ment for  such  claim  shall  declare  the  same  a  lien  upon  such  prop- 
erty, and  order  the  same  sold  to  pay  and  satisfy  such  judgment 
and  cost.^ 

It  is  also  provided  in  Indiana  ^  that  all  persons  who  shall  per- 
form work  or  labor  in  the  way  of  grading,  building  embank- 
ments, making  excavations  for  the  tracks,  building  bridges,  tres- 
tle-work, works  of  masonry,  or  any  other  structure,  or  who  shall 
perform  work  or  labor  of  any  kind  in  the  construction  of  any 
railroad,  or  part  thereof,  in  this  State,  and  all  persons  who  shall 
furnish  any  material  for  any  such  bridge,  trestle-work,  work  of 
masonry,  or  other  structure,  or  who  shall  furnish  any  material 
for  use  in  the  construction  of  any  railroad,  or  part  thereof,  in  this 
State,  whether  such  work  or  labor  be  performed  or  such  material 
furnished  in  pursuance  of  a  contract  with  the  railroad  corpora- 
tion building  or  owning  such  railroad,  or  whether  such  work  or 

1  For  all  matters  under  this  statute    eral  mechanics'  lien  law  apply.     R.  S. 
not  specially  provided  for,  the  rules,     1881,  §  5291. 
practice,  and  pleadings  under  the  gen-        '  Acts  1885,  ch.  99. 
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labor  be  performed  or  materials  be  furnished  in  pursuance  of  a 
contract  -with  any  person,  corporation,  or  company  engaged  as 
lessee,  contractor,  sub-contractor,  or  agent  of  such  railroad  cor- 
poration in  the  work  of  constructing  any  such  railroad,  or  part 
thereof,  in  this  State,  may  have  a  lien  to  the  extent  of  the  value 
of  the  work  or  labor  performed  or  material  furnished,  or  both, 
upon  the  right  of  way  and  franchises  of  such  railroad  corporation 
within  the  limits  of  the  county  in  which  such  work  or  labor  may 
be  performed  or  material  may  be  furnished,  and  upon  all  the 
works  and  structures  mentioned  in  this  section  that  may  be  upon 
the  right  of  way  and  franchises  of  such  railroad  corporation  within 
the  limits  of  such  county.  In  case  such  work  or  labor  shall  be 
performed  or  material  be  furnished  in  pursuance  of  a  contract 
with  any  person,  corporation,  or  company  engaged  as  lessee,  con- 
tractor, sub-contractor,  or  agent  of  any  railroad  corporation  in  the 
work  of  constructing  any  railroad  as  heretofore  mentioned  in  this 
section,  the  performance  of  such  labor  or  the  furnishing  of  such 
material  shall  be  sufficient  notice  to  such  corporation.  The  provi- 
sions of  this  act  do  not  apply  to  work  done  or  material  furnished 
for  railroad  corporations  whose  roads  are  completed  and  in  opera- 
tion. All  the  provisions  of  the  general  lien  law,^  except  those  in 
regard  to  notice  to  the  owner,  are  applicable  to  the  above  pro- 
vision for  a  lien  upon  railroads. 

1646.  Iowa.2 — When  material  has  been  furnished  or  labor 
performed  ^  in  the  construction,  repair,  or  equipment  of  any  rail- 
road, canal,  viaduct,  or  other  similar  improvement,  the  lien  there- 
for extends  and  attaches  to  the  erection,  excavations,  embank- 
ments, bridges,  road-bed,  and  all  land  upon  which  the  same  may 
be  situated,  including  the  rolling  stock  thereto  appertaining  and 
belonging;  all  of  which,  except  the  easement  or  right  of  way, 
constitutes  the  building,  erection,  or  improvement.* 

1  See  §  1200.  the  State  has  arisen  out  of  the  group- 

2  R.  Code  1880,  §  2132,  included  in     ing  of  the  two  by  the  legislature,  and 
statute  relating  to  mechanics'  liens.         making  a  uniform  and  single  provision 

"In     many    respects,"    remarked  for  both." 

Dillon,  J.,  in   Taylor   v.   Burlington,  See  the  general  mechanics'  lien  law 

C.  R.  &  M.  R.  R.  Co.  4  Dill.  570,  of  the  State  for  provisions  relating  to 

nothing  is  more  unlike  than  the  erec-  the  enforcement  of  this  lien.    §  1201. 

tion  of  an  ordinary  building  and  the  ^  A  day-laborer  upon  a  railroad  is 

construction   of  and  equipment  of  a  entitled  to  a  lien  for  his  wages.    Mor- 

line  of  railway,  and  much  of  the  dif-  gan  v.  Carroll,  35  Iowa,  22. 

ficulty  in  construing  the  legislation  of  *  The  rolling   stock  of  a  railroad 
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An  account  or  statement  of  the  lien  must  be  filed  with  the 
clerk  of  the  district  court  of  the  county,  verified  by  affidavit.  A 
principal  contractor  must  file  such  statement  within  ninety  days 
from  the  date  on  which  the  last  material  was  furnished  or  the 
last  labor  was  performed  ;  and  when  the  lien  is  claimed  on  a  rail- 
road, a  sub-contractor  has  sixty  days  from  the  last  day  of  the 
month  in  which  the  labor  was  done,  or  material  furnished,  within 
which  to  file  his  claim.^ 

It  is  also  provided  that  a  judgment  against  any  railway  cor- 
poration for  any  injury  to  any  person  or  property  shall  be  a  lien 
within  the  county  where  recovered  on  the  property  of  such  cor- 
poration, and  such  lien  shall  be  prior  and  superior  to  the  lien  of 
any  mortgage  or  trust  deed  executed  since  the  fourth  day  of 
July,  1862,  the  time  when  the  original  statute  went  into  effect.^ 
Under  this  statute,  the  purchaser  of  railroad  bonds  secured  by 
mortgage  is  required  to  take  notice  that  his  lien  under  the  mort- 
gage, although  prior  in  time,  must  be  postponed  to  judgments  for 
injuries  to  persons  or  property  occurring  at  any  time  after  the 
execution  of  the  mortgage,  so  long  as  the  property  is  in  the  pos- 
session of  the  company.  But  the  right  of  action  is  not  a  lien, 
nor  is  an  action  pending  a  lien.  The  lien  does  not  attach  until 
a  judgment  is  rendered.  Therefore,  if  the  mortgaged  property 
be  sold  under  a  decree  of  foreclosure  before  judgment  is  re- 
covered, the  company  has  then  no  title  to  the  property,  and  no 
lien  can  attach  to  it.  There  is  nothing  in  the  statute  charging 
a  purchaser  at  the  foreclosure  sale  with  notice  of  the  action,  or 
making  the  claim  at  the  time  of  the  injury,  or  at  the  time  of 
commencing  the  action,  a  lien  upon  the  company's  property. 
The  action  is  purely  personal.  Until  judgment  is  rendered,  any 
one  may  purchase  the  company's  property  unaifected  by  the 
action.^ 

1647.  Kansas.*  —  Whenever  any  railroad  company  contracts 

does  not  constitute  a  part  of  its  real  furnished.     Sandval  v.  Ford,  55  Iowa, 

estate;  and  a  lien  for  furnishing  ties  461. 

to  the  road  does  not  attach  to  the  roll-  ^  Code   1873,   and  K.   Code   1880, 

ing  stock  as  appurtenant  to  the  land,  §  1309. 

road-bed,  and  right  of  way.     Neilson  ^  Burlington,  Cedar  Rapids  &  Nor- 

V.  Iowa  Eastern  R.  Co.  51  Iowa,  184.  thern  R.  R.   Co.  v.  Verry,  48  Iowa, 

1  The  sixty  days  are  reckoned  from  458;  S.  C.  7  Cent.  L.  J.  65. 

the  last  day  of  the  calendar  month  in  *  Compiled  Laws  1885,  ch.  84,  §  35. 
which  the  labor  was  done  or  materials 
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with  any  person  for  the  construction  of  its  road,  or  any  part 
thereof,  such  railroad  company  is  required  to  take  from  the  per- 
son with  whom  such  contract  is  made  a  good  and  sufficient  bond, 
conditioned  that  such  person  shall  pay  to  laborers,  mechanics, 
and  material-men,  and  persons  who  supply  such  contractor^  with 
provisions  or  goods  of  any  kind,  all  just  debts  due  to  such  per- 
sons, or  to  any  person  to  whom  any  part  of  such  work  is  given, 
incurred  in  carrying  on  such  work,  which  bond  shall  be  filed 
by  such  railroad  company  in  the  office  of  the  register  of  deeds  in 
each  county  where  the  work  of  such  contractor  shall  be ;  and  if 
any  such  railroad  company  shall  fail  to  take  such  bond,  such  rail- 
road company  is  liable  to  the  persons  before  mentioned  to  the 
full  extent  of  all  such  debts  so  contracted  by  such  contractor. 
All  such  persons  have  a  right  of  action  on  the  bond  for  the  full 
awards  of  debts  against  such  contractor. 

Under  this  statute  the  company,  rather  than  the  laborers  and. 
mechanics,  is  the  proper  obligee.  The  liability  of  a  railroad 
company  in  such  case  is  purely  statutory,  and  a  party  seeking 
to  enforce  the  liability  must  show  all  the  facts  required  by  the 
statute.  If  the  bond  contains  all  the  conditions  provided  for, 
it  is  not  vitiated  by  an  additional  stipulation  to  save  the  com- 
pany harmless  from  all  trouble,  damage,  costs,  or  suits,  by  rea- 
son of  the  debts.2  The  term  "laborer"  in  this  statute  refers 
to  those  engaged  in  manual  labor,  in  accordance  with  its  com- 
mon acceptation.  It  does  not  include  a  time-keeper  and  superin- 
tendent.^ 

A  railroad  company  failing  to  take  the  bond  required  is  liable 
not  merely  to  the  laborers  personally,  but  to  any  persons  to  whom 
they  may  transfer  their  claims.*  If  a  railroad  company  fails  to 
take  the  statutory  bond,  laborers  and  mechanics  employed  by  a 
sub  -  contractor  in  building  the  road  may  maintain  an  action 
against  the  company  at  any  time  before  the  claims  are  barred  by 
the  statute  of  limitations.^ 

This  statute  applies  not  merely  when  a  railroad  company  is 
engaged  in  the  construction  of  its  first  and  main  track,  but  also 

1  As  to  proof  that  one  is  a  con-  ^  Railroad  Company  v.  Baker,  14 
tractor  within  the  meaning  of  the  stat-  Kans.  563.  See,  also,  Mann  v.  Corri- 
ute,  see  Atchison,  Topeka  &  Santa  Fd     gan,  28  Kans.  194. 

R.  R.  Co.  V.  MoConnell,  25  Kans.  370.         *  Missouri,  Kansas  &  Texas  Ry.  Co. 

2  Atchison,  T.  &  Santa  F^  R.  R.     v.  Brown,  14  Kans.  557. 

Co.  V.  Cuthbert,  14  Kans.  212.  ^  Mann  v.  Corrigan,  supra. 
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whenever  it  is  enlarging  its  road  by  the  addition  of  side  tracks ;  ^ 
or  replacing  an  old  bridge  with  a  new  and  larger  one  of  a  per- 
manent character.^ 

The  liability  of  a  contractor  on  such  a  bond  given  by  him  to 
a  railroad  company  does  not  extend  to  an  account  for  provisions 
furnished  to  laborers  employed  by  a  sub-contractor  ;  for  the  pro- 
visions are  not  in  such  case  supplied  to  the  contractor  within  the 
meaning  of  the  statute.^ 

1648.  Kentucky.*  —  When  the  property  or  effects  of  any 
railroad  company,  or  of  any  owner  or  operator  of  any  rolling- 
mill,  foundry,  or  other  manufacturing  establishment,  whether  in- 
corporated or  not,  shall  be  assigned  for  the  benefit  of  creditors, 
or  shall  come  into  the  hands  of  any  executor,  administrator,  com- 
missioner, receiver  of  a  court,  trustee  or  assignee,  for  the  benefit 
of  creditors,  or  shall  in  any  wise  come  to  be  distributed  among 
creditors,  whether  by  operation  of  law  or  by  the  act  of  such 
company,  owner,  or  operator,  the  employees  of  such  company, 
owner,  or  operator  in  such  business,  shall  have  a  lien  upon  so 
much  of  such  property  and  effects  as  may  have  been  embarked 
in  such  business,  and  all  the  accessories  connected  therewith,  in- 
cluding the  interest  of  such  company,  owner,  or  operator  in  the 
real  estate  used  in  carrying  on  such  business. 

This  lien  is  superior  to  the  lien  of  any  mortgage  or  other  in- 
cumbrance, and  exists  for  the  whole  amount  due  such  employees 
as  such,  or  due  for  such  materials  and  supplies.  No  president  or 
other  chief  officer,  nor  any  director  or  stockholder  of  any  such 
company,  is  deemed  an  employee  within  the  meaning  of  this 
act. 

When  the  trustee  or  other  person  having  the  administration 
or  distribution  of  such  property  or  effects  continues  the  oper- 
ation of  the  business,  it  is  his  duty  at  the  end  of  each  calendar 
month,  after  payment  of  current  expenses,  and  after  payment 
of  any  debt  due  the  United  States  or  the  State  of  Kentucky, 
to   distribute   the   remaining   money  in  his   hands   among   the 

1  Missouri,  Kansas  &  Texas  Ky.  Co.  Louis,  W.  &  W.  Ry.  Co.  v.  Eitz,  30 
V.  Brown,  14  Kans.  194.  Kans.  30. 

2  Atchison,  Topeka  &  Santa  F^  «  q.  g.  1881,  p.  982;  Act  of  March 
R.  K.  Co.  V.  McConnell,  25  Kans.  20,  1876,  amended  by  Act  of  May  4, 
370.  1880. 

3  Wells  V.  Mehl,  25  Kans.  205 ;  St. 
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persons  to  whom  this  lien  is  given  pro  rata,  except  twenty  per 
cent,  thereof,  which  he  may,  if  necessary,  reserve  for  contingent 
expenses. 

All  persons  whose  property  has  been  injured  by  the  careless- 
ness of  a  railroad  company  or  its  employees  have  a  like  lien  for 
the  recovery  of  damages  for  such  injury,  and  the  statute  of  limi- 
tations for  such  injuries  is  the  same  against  a  railroad  company 
as  that  provided  against  natural  persons. 

1649.  In  Maine  ^  it  is  provided  that  every  railroad  company, 
in  making  contracts  for  the  building  of  its  road,  shall  require 
sufficient  security  from  the  contractors  for  the  payment  of  all 
labor  thereafter  performed  in  constructing  the  road  by  persons 
in  their  employ  ;  and  such  company  shall  be  liable  to  the  labor- 
ers employed  for  labor  actually  performed  on  the  road,  if  they, 
within  twenty  days  after  the  completion  of  such  labor,  shall,  in 
writing,  notify  its  treasurer  that  they  have  not  been  paid  by  the 
contractors.  Such  liability  terminates  unless  the  laborer  com- 
mences an  action  against  the  company  within  six  months  after 
giving  such  notice. 

1650.  Maryland.  —  The  general  lien  law  applies  to  buildings 
only.  Coal  cars  were  held  not  to  be  subjects  of  a  mechanic's  lien 
under  a  statute  which  provided  that  every  machine  erected,  con- 
structed, or  repaired  should  be  subject  to  a  lien  in  like  manner 
with  buildings;  even  admitting  that  coal  cars  could  be  called 
machines,  the  statute  was  construed  to  apply  only  to  fixed  or 
stationary  machinery .^  Such  a  statute  is  to  be  construed  with 
reference  to  the  general  purpose  of  lien  laws  in  favor  of  me- 
chanics. By  the  common  law,  mechanics  who  erected  a  house  or 
stationary  machinery  lost  all  claim  upon  the  property  as  soon  as 
it  became  fixed  to  the  realty ;  and  the  lien  provided  by  statute 
was  designed  to  obviate  the  insecurity  arising  from  the  vesting  of 
the  title  in  the  owner  of  the  realty  without  any  voluntary  deliv- 
ery of  the  property  by  the  mechanics  who  had  done  the  work  and 
furnished  the  materials  for  the  additions  to  the  realty.  But  the 
reason  of  the  law  does  not  apply  to  movable  machines.  With 
reference  to  these  the  law  affords  ample  and  complete  security  to 
the  mechanic  by  leaving  in  him  the  right  of  property,  or,  in  the 

1  Acts  1877,  ch.  186;  K.  S.  1883,  =  New  England  Car  Spring  Co.  v. 
ch.  51,  §  141.  B.  &  O.  R.  K.  Co.  11  Md.  81. 
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case  of  repairs  done,  giving  him  a  lien  thereon  while  they  remain 
in  his  possession ;  and  he  has  the  right  to  retain  the  possession 
and  his  right  of  property  or  his  lien,  until  his  claim  for  construc- 
tion or  repair  is  paid. 

1651.  In  Massachusetts^  any  person  to  whom  a  debt  is  due 
for  labor  performed  or  for  materials  furnished  and  actually  used 
in  constructing  a  railroad,  under  a  contract  with  a  person  other 
than  the  owner  thereof  having  authority  from  or  rightfully  acting 
for  such  owner  in  furnishing  such  labor  or  materials,  has  a  right 
of  action  against  the  owner  of  such  railroad  to  recover  such  debt 
with  costs.  No  person  who  has  contracted  to  construct  the  whole 
or  a  specified  part  of  such  railroad  shall  have  such  right  of  ac- 
tion. No  such  person  shall  have  an  action  for  labor  performed 
unless,  within  thirty  days  after  ceasing  to  perform  it,  he  files  in 
the  office  of  the  clerk  of  a  city  or  town  in  which  any  of  said 
labor  was  performed  a  written  statement  under  his  oath  of  the 
amount  of  the  debt,  and  of  the  name  of  the  person  for  whom  and 
by  whose  employment  the  labor  was  performed.  Such  right  of 
action  shall  not  be  lost  by  a  mistake  in  stating  the  amount  due ; 
but  the  claimant  shall  not  recover  as  damages  a  larger  amount 
than  is  named  in  the  statement  as  due  him,  with  interest  thereon. 
No  such  person  shall  have  such  right  of  action  for  materials  fur- 
nished unless,  before  beginning  to  furnish  the  same,  he  files  in 
the  office  of  the  clerk  of  the  city  or  town  in  which  any  of  the 
materials  were  furnished  a  written  notice  of  his  intention  to  claim 
such  right,  in  the  manner  before  provided.  No  such  action  can 
be  maintained  unless  it  is  commenced  within  sixty  days  after 
the  plaintiff  ceased  to  perform  such  labor  or  to  furnish  such  ma- 
terials. 

This  statute  applies  to  a  person  performing  labor  under  an 
agreement  with  a  contractor,  who  acts  under  a  contract  with  the 
owner  of  the  railroad.  While  sub-contractors  have  no  right  of 
action  under  this  statute,  persons  employed  by  them  or  furnish- 
ing them  materials  are  protected.^  If  a  sub-contractor  aban- 
dons his  contract,  and  a  laborer  who  was  employed  by  him  con- 
tinues to  work  for  another  contractor  in  order  to  recover  for  his 
claim  under  the  former  contractor,  he  must  file  his  statement  of 

1  Acts  of  1873,  ch.  353;  P.  S.  1882,  ^  Hart  v.  Boston,  Kevere  Beach  & 
ch.  112,  §§  143-147.  Lynn  E.  E.  Co,  121  Mass.  510. 
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§  1652.]       LIENS  OF  MECHANICS,   ETC.   UPON  BAILBOADS, 

claim  within  thirty  days  after  he  ceased  to  labor  for  that  con- 
tractor.i 

This  statute  does  not  afford  any  remedy  to  a  person  to  whom 
a  debt  is  due  for  labor  performed  in  constructing  a  railroad,  by 
virtue  of  an  agreement  with  a  contractor  whose  contract  with 
the  owner  of  the  railroad  was  made  before  the  passage  of  the 
statute,  although  the  labor  was  performed  after  the  statute  took 
effect.2 

1652.  Michigan.3  —  It  is  lawful  for  all  railroad  companies, 
when  contracts  are  made  by  them  with  any  contractors  for  work, 
labor,  or  materials  to  be  used  in  repairing  or  constructing  rail- 
roads, to  provide  in  the  contracts  for  the  payment  of  laborers 
and  persons  furnishing  material  to  such  contractors  or  to  sub- 
contractors ;  and  if  no  such  provision  is  made,  it  is  lawful  for  the 
railroad  companies  to  withhold  payment  until  such  laborers  and 
persons  furnishing  material  are  paid;  and  it  is  the  duty  of  such 
railroad  companies,  by  agent  or  otherwise,  at  each  pay-day,  to 
see  that  all  laborers  and  persons  furnishing  material  employed 
by  any  such  contractors  or  sub-contractors  are  paid  before  pay- 
ment is  made  to  such  contractors,  not  to  exceed,  however,  the 
amount  due  to  the  contractors.  The  "provisions  of  this  act  do  not 
apply  to  any  iron  or  other  materials  and  property  used  in  ironing 
and  equipping  the  railroad.  A  bill  of  items  of  the  material  and 
labor  furnished  to  such  contractor  or  sub-contractors  shall  be  fur- 
nished to  the  company,  through  their  agent  or  otherwise,  together 
with  the  amount  claimed,  prior  to  the  usual  pay-day  of  said  com- 
pany, when  such  claim  shall  be  due,  or  in  case  the  said  contrac- 
tors are  not  then  paid,  then  prior  to  the  payment  then  due.  On 
compliance  with  the  provisions  of  this  act,  the  persons  perform- 
ing the  labor,  or  furnishing  the  materials,  have  the  right  to  col- 
lect pay  for  the  same  from  the  railroad  companies  by  action,  as  in 
case  of  other  claims  against  such  railroad  companies,  if  the  said 
claim  or  claims  are  undisputed  and  acknowledged  to  be  due  from 
said  contractor  or  sub-contractor.  When  the  amount  claimed  is 
disputed,  the  company  shall  withhold  payment  until  the  same  has 
been  adjudicated,  when  it  shall  pay  the  amount  of  the  judgment, 
or  so  much  of  it  as  is  due  from  the  company  to  the  contractor. 

'  Lyon  V.  New  York  &  N.  E.  R.  R.        2  Parker  v.  Mass.  R.  R.  Co.  115 
Co.  127  Mass.  101.  Mass.  580. 

8  Annot.  Stats.  1882,  §§  3423-3425. 
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STATUTORY  PROVISIONS.  [§§  1653,  1654. 

1653.  Minnesota,^ — Whoever  furnishes  any  labor,  skill,  or  ma- 
terial for  constructing,  altering,  or  repairing  any  line  of  railway, 
or  for  constructing,  altering,  or  repairing  any  bridge,  telegraph, 
depot,  fences,  or  other  structure  appertaining  to  any  line  of  rail- 
way, by  virtue  of  any  contract  with  the  owner,  or  with  any 
party  authorized  by  the  owner,  of  such  line  of  railway,  or  by  vir- 
tue of  any  sub-contract  with  any  original  contractor,  with  such 
owner,  or  with  such  authorized  party,  shall  have  a  lien  to  secure 
the  payment  for  such  labor,  skill,  and  material  upon  all  such  lines 
of  railway,  and  upon  all  franchises,  privileges,  and  immunities, 
and  upon  all  bridges,  depots,  telegraphs,  fences,  and  other  struc- 
tures, and  upon  all  right  of  way  appertaining  to  such  line  of 
railway. 

When  judgment  is  obtained  establishing  any  lien  upon  any 
line  of  railway,  such  line  of  railway,  together  with  all  franchises, 
privileges,  immunities,  bridges,  depots,  telegraphs,  fences,  and 
other  structures,  and  all  right  of  way  appertaining  to  such  line, 
may  be  sold  upon  execution  to  satisfy  such  judgment ;  and  the 
purchaser  thereof  at  any  such  sale  shall  have  and  hold  all  and 
singular  the  same,  in  the  same  manner  and  with  the  same  effect 
as  the  same  were  had  and  held  by  the  judgment  debtor.  Such 
sale  on  execution  shall  be  conducted  in  like  manner,  and  be  upon 
like  notice,  and  be  subject  to  like  redemption,  as  sales  of  real 
property  upon  execution,  except  that  the  notice  of  sale  required 
by  law  to  be  published  in  a  newspaper  shall  be  published  in 
some  newspaper  published  at  the  capital  of  this  State. 

1654.  Mississippi.^  —  The  benefit  of  the  general  mechanics' 
lien  law  is  extended  to  laborers  on  railroads,  who  are  given  the 
same  rights  and  remedies  as  mechanics.  Their  rights,  however, 
are  subject  to  all  the  obligations  imposed  by  that  law  upon 
other  mechanics.  They  cannot,  therefore,  impose  upon  the  rail- 
road company  any  higher  duty  or  further  payment  than  it  has  by 
contract  imposed  upon  itself.  The  railroad  company  is  not  liable 
for  a  greater  sum  than  that  which  remains  unpaid  to  the  person 
with  whom  the  railroad  company  contracted,  though  the  contrac- 
tor may  owe  a  larger  sum  to  a  sub-contractor,  or  the  sub-con- 
tractor may  owe  a  larger  sum  to  the  laborers  employed.^ 

1  G.  S.  1878,  ch.  90,  §  1.     These    enforced  under  the  provisions  of  that 
provisions  are  a  part  of  the  general    law. 

lien  law  of  the  State,  and  are  of  course        ^  Laws  1882,  ch.  88.    See  §  1210. 

2  Herrin  v.  Warren,  61  Miss.  509.  ' 
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1655.  Missouri.!  —  j^w  persons  who  shall  do  any  work  or 
labor  in  constructing  or  improving  the  road-bed,  rolling  stock, 
station-houses,  depots,  bridges,  or  culverts  of  any  railroad  com- 
pany incorporated  under  the  laws  of  this  State,  or  owning  or  oper- 
ating a  railroad  within  this  State,  and  all  persons  who  shall  fur- 
nish ties,2  fuel,  bridges,  or  materials  ^  to  such  railroad  company, 
shall  have,  for  the  work  done  and  labor  performed,  and  for  the 
materials  furnished,  a  lien  upon  the  road-bed,  station-houses,  de- 
pots, bridges,  rolling  stock,  real  estate,  and  improvements  of  such 
railroad,  upon  complying  with  the  provisions  hereinafter  men- 
tioned ;  provided  such  work  and  labor  is  performed,  and  such  ma- 
terials are  furnished,  under  and  in  pursuance  of  a  contract  with 
such  railroad  company,  its  agents,  contractors,  sub-contractors, 
lessees,  trustees,  or  construction  company  organized  for  the  uses 
and  purposes  of  such  railroad  company,  or  having  in  charge  the 
building,  construction,  or  improvement  of  such  railroad,  or  any 
part  thereof. 


1  1  R.  S.  1879,  §§  3200-3216. 
This  statute  applies  to  horse  railroads 
also.  St.  Louis  Bolt  &  Iron  Co.  v. 
Donahoe,  3  Mo.  App.  559. 

2  Materials  furnished  to  a  contractor 
for  the  construction  of  a  railroad,  and 
used  by  him  for  that  purpose,  are  in 
the  eye  of  the  law  furnished  to  the 
railroad.  Heltzell  v.  Chicago  &  Alton 
R.  R.  Co.  77  Mo.  315.  But  the  mate- 
rials must  be  actually  used  in  the  con- 
struction. Heltzell  V.  Chicago  &  Al- 
ton R.  R.  Co.  supra;  Central  Trust 
Co.  V.  Texas  &  St.  L.  Ry.  Co.  27  Fed. 
Rep.  178.'  Labor  and  materials  pro- 
vided for  in  the  contract  and  neces- 
sary for  the  work  are  covered  by  the 
lien,  though  not  actually  incorporated 
in  the  structure.  Andrews  v.  St. 
Louis  Tunnel  Ky.  Co.  16  Mo.  App. 
299. 

'  The  materials  for  which  a  lien  is 
given  by  this  statute  are  such  things 
only  as  pass  into  the  permanent  struc- 
ture of  the  railroad.  Such  articles  as 
scales,  trucks,  and  letter-presses  do 
not  pass  into  the  structure  of  the  road; 
and  the  fact  that  they  become  a  part 
of  the  permanent  equipment  of  the 
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road  is  not  sufEcient  to  bring  them 
within  the  scope  of  the  act.  Central 
Trust  Co.  V.  Texas  &  St.  L.  Ry.  Co. 
23  Fed.  Rep.  703;  S.  C.  27  lb.  178. 
Brewer,  J.,  delivering  the  decision  in 
the  last  named  report,  said  :  ' '  The 
only  difference  of  moment  between 
the  railroad  lien  law  and  the  general 
mechanics'  lien  law  is  that  in  the  for- 
mer the  word  'fuel'  is  used,  giving 
to  those  who  sell  fuel,  as  well  as  to 
those  who  do  labor  and  furnish  mate- 
rials, a  lien.  Of  course  fuel  does  not 
pass  into  the  structure  of  the  road, 
and,  by  reason  of  the  use  of  that 
word  '  fuel,'  it  is  claimed  that  the  in- 
tent of  the  legislature  was  to  enlarge 
the  scope  of  the  word  '  material, '  and 
make  it  include  anything  and  every- 
thing which  passed,  not  merely  into 
the  structure,  but  into  the  permanent 
equipment.  .  .  .  Although  '  fuel '  was 
named  in  the  statute  as  a  matter  in 
respect  to  which  a  lien  might  be 
claimed,  yet  it  was  not  the  intent  of 
the  legislature,  by  the  use  of  the  word, 
to  enlarge  the  scope  of  the  word  '  ma- 
terial' as  used  in  ordinary  lien  laws." 


STATUTORY  PROVISIOKS.  [§  1655. 

This  lien  attaches  to  the  buildings,  erections,  improvements, 
road-bed,  and  property  mentioned,  from  the  date  of  the  com- 
mencement of  such  work  and  labor,  or  from  the  time  such  mate- 
rials were  furnished  or  delivered,  and  is  prior  to  all  mortgages  or 
incumbrances  placed  upton  the  property  affected  by  this  lien  sub- 
sequent to  the  passage  of  this  act.^ 

It  is  the  duty  of  all  persons  claiming  the  benefit  of  such  lien, 
within  ninety  days  nest  after  the  completion  of  the  work,  or 
after  the  materials  were  furnished,^  to  file  in  the  office  of  the  cir- 
cuit clerk  of  any  county  through  which  said  railroad  is  located  a 
just  and  true  account  of  the  amount  due,  after  all  just  credits 
have  been  given,  which  account  shall  state  the  amount  claimed 
as  due,  the  general  nature  of  the  work,  amount  of  labor  per- 
formed or  of  materials  furnished  ;  the  dates  when  the  work  was 
done,  and  when  materials  were  furnished,  and  the  place  or  places 
at  which  said  labor  and  work  were  performed,  or  said  materials 
were  furnished ;  the  name  or  names  of  the  parties  with  whom 
the  contract  for  said  work  or  furnishing  said  materials  was  made, 
and  also  the  name  of  the  railroad  against  which  said  lien  is  in- 
tended  to  apply ;  and  it  is  the  duty  of  all  persons  claiming  said 
lien,  within  said  ninety  days,  to  serve  a  copy  of  the  above  ac- 
count on  the  person  or  corporation  owning  or  operating  or  hav- 

'■  The  statutory  liens  are  payable  liens  against  the  property,  where  the 
before  mortgage  bonds.  Blair  v.  St.  lien  creditors  have  sought  to  intervene 
Louis,  H.  &  K.  Ry.  Co.  2.5  Fed.  Rep.  in  the  foreclosure  proceedings,  and 
232.  Where  supplies  for  rebuilding  their  petitions  have  been  dismissed 
bridges,  building  side  tracks,  and  in  without  prejudice,  although  such  judg- 
making  repairs  were  furnished  a,  rail-  ments  have  been  recovered  pending 
road  cempany  from  time  to  time  under  the  foreclosure  suit,  and  while  the 
a,  continuous  verbal  contract  made  af-  property  was  in  tlie  hands  of  a  re- 
fer a  default  in  the  payment  of  inter-  ceiver.  Blair  v.  Walker,  26  Fed.  Rep. 
est  on  an   existing   mortgage,  which  73. 

contract  was  not  terminated  until  the  ^  If  materials  are  furnished  in  car- 
appointment  of  a  receiver,  more  than  load  lots,  under  separate  and  indepen- 
two  years  after  the  first  supplies  were  dent  orders,  no  lien  can  be  acquired 
furnished,  it  was  held  that  the  mate-  for  such  car  loads  as  were  furnished 
rial-men  were  entitled  to  a  lien  supe-  more  than  ninety  days  before  the  fil- 
rior  to  that  of  the  mortgage  creditors,  ing  of  the  account,  claimed  to  be  a 
Blair  v.  St.  L.,  H.  &  K.  Ry.  Co.  23  lien,  although  others  were  furnished 
Fed.  Rep.  704.  within  that  time.     Heltzell  v.  Chicago 

A  sale  of  the  property  under  a  de-  &    Alton    R.   R.    Co.    77    Mo.   315. 

cree   of    foreclosure    in    the    Circuit  Whether  the  furnishing   was   under 

Court  of  the  United  States  does  not  one  contract,  or  under  different  and 

bar  the  enforcement  of  judgments  of  distinct  contracts,  is  a  question  for  the 

the  state  court   establishing  statutory  jury.     Ibid. 
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§§  1656, 1657.]     LIENS  OF  mechanics,  etc.  upon  railroads. 

ing  charge  of  said  road,  or  of  the  property  to  which  said  lien  at- 
taches.^ 

1656.  Montana  Territory.^ — The  general  lien  law  applies  to 
labor  done  and  materials  furnished  for  a  railroad,  telegraph,  tel- 
ephone, or  other  improvements. 

1657.  Nebraska.^ — Whenever  any  laborer  upon  any  railroad, 
canal,  viaduct,  bridge,  ditch,  or  other  similar  improvement,  shall 
have  a  just  claim  or  demand  for  labor  performed  on  any  such  im- 
provement against  any  contractor  or  sub-contractor  on  such  rail- 
road, canal,  viaduct,  or  bridge,  for  the  construction  of  any  part 
thereof,  every  such  railroad,  canal,  bridge,  or  ditch  company  shall 
be  liable  to  pay  such  laborer  the  amount  of  such  claim  or  de- 
mand, with  ten  per  cent,  interest  thereon ;  provided  such  laborer 
shall  have  given  notice  within  sixty  days  after  the  last  item  of 
labor  shall  have  been  performed,  that  he  has  such  claim  or  de- 
mand. Such  notice  shall  be  given  in  writing,  and  shall  specify 
the  peculiar  nature  and  amount  of  the  claim  or  demand,  and 
shall  be  delivered  to  the  president  or  vice-president,  superin- 
tendent, agent,  or  the  managing  director  or  chief  engineer  of  any 
such  company,  or  to  the  engineer  in  charge  of  that  portion  of  the 
work,  or  any  portion  thereof  upon  which  such  labor  is  per- 
formed. 

Where  material  shall  have  been  furnished  or  labor  performed 
in  the  construction,  repair,  and  equipment  of  any  railroad,  canal, 
bridge,  viaduct,  or  other  similar  improvement,  such  labor  and 

^  For  proceedings  for  enforcing  had  desk-room  in  the  office  bi  the 
such  lien,  see  R.  S.  1879,  3203-3216.  company,  but  no  connection  with  its 
In  the  absence  of  any  statute  pre-  affairs,  is  insufficient.  Heltzell  v.  Kan- 
scribing  the  manner  of  serving  such  sas  City,  St.  Louis  &  Chicago  R.  R. 
notice     on    a    domestic     corporation,  Co.  lb.  482. 

the  service  should  be  made  on   the  Service  upon  a  station  agent  of  a 

chief  officer  or  managing  agent  of  the  foreign  railroad  company  operating  a 

corporation,   and  when   it  cannot  be  road  in  this  State  is  sufficient.     Mor- 

had  on  either  of  such  officers,  it  may  gan  v.  Chicago  &  A.  R.  R.  Co.  76  Mo. 

be  served  on  any  officer  whose  official  161. 

relations  to  the   governing  body,   or  ^  See  §  1212. 

chief  officer,  or    managing    agent   of  '  Comp.  Stats.  1885,  p.  426,  §  1. 

the  corporation  is  such  as  to  make  it  A  draft  by  a  sub-contractor  upon  the 

his  duty  to  communicate  such  notice  contractor,  presented  by  the  holder,  is 

to  such  body,  officer,  or  agent.     Helt-  an  equitable  assignment  of  the  amount 

zell  1/.  Chicago  &  Alton  R.  R.  Co.  77  called  for  in  the  draft,  subject  to  the 

Mo.   315.     Service  on  a  person  who  statutory  liens  in  favor  of  the  laborers. 

488  Code  V.  Carlton,  18  Neb.  328. 


STATUTOEY   PROVISIONS.  [§§  1658,  1659. 

material -man,  contractor  or  sub-contractor,  shall  have  a  lien 
therefor,  and  the  said  lien  therefor  shall  extend  and  attach  to  the 
erections,  excavations,  embankments,  bridges,  road-bed,  and  all 
land  upon  which  the  same  may  be  situated,  including, the  rolling 
stock  thereto  appertaining  and  belonging,  all  of  which,  including 
the  right  of  way,  shall  constitute  the  excavation,  erection,  or 
improvement  provided  for  in  this  act. 

Every  person,  whether  contractor  or  sub-contractor,  or  laborer 
or  material-man,  who  wishes  to  avail  himself  of  such  provisions, 
shall  file  with  the  clerk  of  the  county,  in  which  the  improvement 
to  be  charged  witli  the  lien  is  situated,  a  just  and  true  statement 
or  account  of  the  demand  due  him  after  allowing  all  credits,  set- 
ting forth  the  time  when  such  material  was  furnished  or  labor 
performed,  and  when  completed,  and  containing  a  correct  de- 
scription of  the  property  to  be  charged  with  the  lien  and  verified 
by  afl&davit.  Such  verified  statement  or  account  must  be  filed  by 
a  principal  contractor  within  ninety-days,  and  by  a  sub-con- 
tractor within  sixty  days,  from  the  date  on  which  the  last  of  the 
material  shall  have  been  furnished,  or  the  last  of  the  labor  per- 
formed ;  but  a  failure  or  omission  to  file  the  same  within  such 
periods  shall  not  defeat  the  lien  except  against  purchasers  or 
incumbrancers  in  good  faith  without  notice,  whose  rights  accrued 
after  such  periods,  and  before  any  claim  for  the  lien  was  fi.led. 
When  a  lien  is  claimed  upon  a  railway,  the  sub  contractor  shall 
have  sixty  days  from  the  last  day  of  the  month  in  which  said 
labor  was  done  or  material  furnished,  within  which  to  file  his 
claim  therefor ;  and  such  lien  shall  continue  for  the  period  of 
two  years,  and  any  person  holding  such  lien  may  proceed  to 
obtain  a  judgment  for  the  amount  of  his  account  thereon  by 
civil  action ;  and  when  any  suit  shall  be  commenced  on  such 
accounts  within  the  time  of  such  lien,  the  lien  shall  continue 
until  such  suit  be  finally  determined  and  satisfied. 

1658.  Nevada.1  —  The  general  lien  law  provides  for  a  lien 
upon  a  railroad,  tramway,  toll-road,  or  canal  for  work  done  or 
materials  furnished  in  the  construction,  alteration,  or  repair  of 
the  same. 

1659.  New  Hampshire.^  —  Any  person  who  shall,  by  him- 

1  See  §  1214.  ^  Laws  1871,  ch.  1,  §  3;  G.  L.  1878, 

cla.  39,  §  17. 
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self  or  others,  perform  labor  or  furnish  materials  to  the  amount 
of  fifteen  dollars  or  more,  in  the  grading,  masonry,  bridging,  or 
track-laying  of  any  railroad,  under  a  contract  with  an  agent,  con- 
tractor, or  sub-contractor  of  the  proprietors  thereof,  by  giving 
notice  in  writing  to  said  proprietors,  or  the  person  having  charge 
of  said  railroad,  that  he  shall  claim  a  lien  for  labor  to  be  per- 
formed or  materials  to  be  furnished,  shall  have  a  lien  upon  said 
railroad,  and  the  land  upon  which  the  same  is  constructed,  which 
shall  continue  for  sixty  days  after  such  labor  is  performed  or 
materials  furnished,  and  may  be  enforced  by  attachment,  as  pro- 
vided by  law  in  the  case  of  a  lien  upon  a  house  or  other  build- 
ing or  appurtenances. 

1660.  New  Jersey.^  —  As  often  as  any  contractor,  for  the  con- 
struction of  any  part  of  a  railroad  which  is  in  progress  of  con- 
struction, shall  be  indebted  to  any  laborer  for  thirty  or  any  less 
number  of  days'  labor  performed  in  constructing  said  road,  such 
laborer  may  give  notice  of  such  indebtedness  to  said  company, 
and  the  company  shall  thereupon  become  liable  to  pay  such 
laborer  the  amount  so  due  him  for  such  labor,  and  an  action  may 
be  maintained  against  said  company  therefor.  Such  notice  shall 
be  given  by  such  laborer  to  said  company  within  twenty  days 
after  the  performance  of  the  number  of  days'  labor  for  which 
the  claim  is  made  ;  it  must  be  in  writing,  and  must  state  the 
amount  and  number  of  days'  labor,  and  the  time  when  the  same 
was  performed,  for  which  the  claim  is  made,  and  the  name  of  the 
contractor  from  whom  due,  and  must  be  signed  by  such  laborer 
or  his  attorney,  and  served  on  an  engineer,  agent,  or  superintend- 
ent employed  by  such  company  having  charge  of  the  section  of 
the  road  on  which  such  labor  was  performed,  personally,  or  by 
leaving  the  same  at  the  oflBce  or  usual  place  of  business  of  such 
engineer,  agent,  or  superintendent,  with  some  person  of  suitable 
age:  but  no  action  shall  be  maintained  against  any  company 
under  these  provisions  unless  the  same  is  commenced  within 
thirty  days  after  notice  is  given  to  the  company  by  such  laborer. 
The  liability  of  the  company  cannot  exceed  its  liability  to  the 
contractor.  Payments  made  to  such  laborers  are  a  full  dis- 
charge to  the  company  from  the  contractor  for  the  amount  so 
paid. 

1  K.  S.  1877,  p.  927, §  10;  Acts  1877,  p.  155,  §  10. 
490 


STATUTORY  PROVISIONS.  [§§  1661,  1662. 

Whenever  a  receiver  is  appointed  over  any  railroad  company ,i 
the  receiver  is  required  to  apply  all  unincumbered  personal  ef- 
fects, and  all  moneys  which  may  be  transferred  to  him  at  the 
time  of  entering  upon  his  duties  as  such  receiver,  toward  the 
payment  of  wages  at  that  time  due  the  employees  of  such  com- 
pany ;  and  the  chancellor  may  from  time  to  time  make  such 
orders  as  he  may  deem  proper  to  equitably  carry  out  the  pro- 
visions of  this  section  :  provided,  that  no  such  payments  shall  be 
made  for  more  than  two  months'  wages.^ 

In  case  of  the  insolvency  of  any  corporation,^  the  laborers  in 
the  employ  thereof  shall  have  a  lien  upon  the  assets  thereof  for 
the  amount  of  wages  due  to  them  respectively,  which  shall  be 
paid  prior  to  any  other  debt  or  debts  of  the  company  ;  and  the 
word  "  laborers  "  shall  be  construed  to  include  all  persons  doing 
labor  or  service  of  whatever  character  for  or  as  workmen  or  em- 
ployees in  the  regular  employ  of  such  corporations.* 

1661.  New  Mexico  Territory.^  —  The  general  lien  law  pro- 
vides that  every  person  performing  labor  upon  or  furnishing 
materials  to  be  used  in  the  construction,  alteration,  or  repair  of 
any  railroad  or  wagon-road,  shall  have  a  lien  upon  the  same. 

1662.  New  Tork.^  —  Any  person  who  performs  any  labor  for 
a  railroad  corporation,  on  filing  with  the  county  clerk  of  any 

1  Laws  1874,  ch.  27,  §  2  ;  2  Rev.  sage  of  the  act.  Coe  v.  N.  J.  Mid- 
1877,  p.  943.  land  Ry.  Co.  31  N.  J.  Eq.  105,  130; 

^  By  virtue   of   tliis   act,   the   em-  Williamson   v.  N.  J.    So.   R.  R.   Co. 

ployees  are  entitled  to  a  lien  on  the  supra. 

unincumbered   property  of   the  com-  *  The  president  of  a  corporation  is 

pany  and  on  its  incumbered  property  not  a  laborer  entitled  to  a  lien  within 

subject  to  existing  incumbrances,  for  the  terms  of  this  statute.     He  is  part 

the  wages,   not  exceeding  wages  for  and  parcel  of  the  organization  of  the 

two  months,  due  them  when  the  re-  corporation,  and  as  such  he  is  an  em- 

ceiver  entered  upon  his  duties.     Wil-  ployer.     The  statute  was  not  intended 

liamson  v.  N.  Y.  So.  R.  R.  Co.  28  N.  to  give  the  directors  and  chief  officers 

J.  Bq.  277;  Coe  v.  N.  J.  Midland  Ry.  of  the  corporation  the  right  to  employ 

Co.  31  N.  J.  Eq.  105.  themselves  as  workmen  and  laborers, 

3  1  Rev.  1877,  p.  188,  §  63 ;   2  lb.  and   then,  in  case   of    insolvency,  to 

p.  1289,  §  25.    The  lien  which  this  act  give  them  the  statutory  lien,  and  pre- 

ffives  cannot  be  extended  so  as  to  im-  fer  them  to  all  the  general  creditors, 

pair  the  obligation  of  contracts,  or  to  England  v.  Beatty  Organ  Co.  41  N.  J. 

diminish  or  impair  the  liens  of  judg-  Eq.  470. 

ment  creditors  or  mortgagees  whose  ^  §  1217. 

incumbrances  existed  before  the  pas-  ^  3  ]j.  g.  7th  ed.  1882,  p.  2439. 
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county  in  which  such  railroad  corporation  is  situated,  or  through 
which  the  road  of  such  corporation  passes,  the  notice  hereafter 
mentioned,  has  a  lien  for  the  value  of  such  labor  upon  such  rail- 
road track,  rolling  stock,  and  appurtenances,  and  upon  the  land 
upon  which  such  railroad  track  and  appurtenances  are  situated, 
to  the  extent  of  the  right,  title,  and  interest  of  such  railroad 
corporation  in  the  property  existing  at  the  time  of  filing  the  said 
notice.  Within  thirty  days  after  the  performance  and  comple- 
tion of  such  labor,  such  person  shall  file  a  notice,  in  writing,  with 
the  county  clerk  of  the  county  where  the  property  is  located, 
specifying  the  amount  of  claim,  and  the  corporation  against 
whom  the  claim  is  made. 

Every  lien  created  under  the  provisions  of  this  act  continues 
until  the  expiration  of  one  year,  unless  sooner  discharged  by  the 
court  or  some  legal  act  of  the  claimant  in  the  proceedings  ;  but 
when  a  judgment  is  entered  therein,  and  docketed  with  the 
county  clerk  within  said  year,  it  shall  be  a  lien  upon  the  real 
property  of  the  railroad  corporation  against  whom  it  is  ob- 
tained, to  the  extent  that  other  judgments  are  now  made  a  lien 
thereon. 

Under  these  acts  laborers  employed  by  a  sub-contractor  cannot 
establish  a  lien  against  the  company  unless  they  show  that  at  the 
time  of  filing  their  notices  the  company  was  indebted  to  the  prin- 
cipal contractor  on  its  contract  with  him,  and  unless,  moreover, 
they  show  that  the  principal  contractor  was  then  indebted  to  the 
sub-contractor.^ 

1663.  North  Carolina.'  —  As  often  as  any  contractor  for  the 
construction  of  any  part  of  a  railroad  which  is  in  progress  of  con- 
struction shall  be  indebted  to  any  laborer  for  thirty  or  any  less 
number  of  days'  labor  performed  in  constructing  said  road,  such 

1  Sampson  v.  Buffalo,  N.  Y.  &  Phil,  labor  and  services  of  others,  or  who 

Ry.  Co.  13  Hun  (N.  Y.),  280,  6  N.  Y.  furnishes   teams    for   work,    whether 

Weekly  Dig.  74.     Statute   1850,  ch.  with  or  without  his  services.     Balch 

140,  §  12,  applied  to  laborers  employed  v.  N.  Y.  &   Oswego  M.  R.  R.  Co.  46 

by  sub-contractors.    Kent  u.  New  York  N.  Y.  521. 

Cent.  R.  R.  Co.  12  N.  Y.  628.    Under  ^  ^.ct  1871,   1872,  ch.    138,  §  12  ; 

the  last-named  statute  the  word  "  la-  Code  1882,  §  1942. 

borer "  is  used   in  its   ordinary  and  The   general  mechanics'    lien   law 

usual  sense,  and  implies  the  personal  does  not  apply  to  railroads.     Tommey 

service  of  the  individual  designed  to  v.  Spartanburg  &  Asheville  R.  R.  Co.  4 

be  protected.     It  does  not  include  one  Hughes,  640;  S.  C.  7  Fed.  Rep.  429; 

who   contracts  for  and  furnishes  the  Whitaker  v.  Smith,  81  N.  C.  340. 
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laborer  may  give  notice  of  such  indebtedness  to  said  company, 
and  said  company  shall  thereupon  become  liable  to  pay  such 
laborer  the  amount  so  due  him  for  such  labor,  and  an  action 
may  be  maintained  against  said  company  therefor.  Such  notice 
shall  be  given  by  said  laborer  to  said  company  within  twenty 
days  after  the  performance  of  the  number  of  days'  labor  for 
which  the  claim  is  made.  Such  notice  shall  be  in  writing,  and 
shall  state  the  amount  and  number  of  days'  labor,  and  the  time 
when  the  same  was  performed,  for  which  the  claim  is  made,  and 
the  name  of  the  contractor  from  whom  due,  and  shall  be  signed 
by  such  laborer  or  his  attorney,  and  shall  be  served  on  an  en- 
gineer, agent,  or  superintendent  employed  by  said  company, 
having  charge  of  the  section  of  the  road  on  which  such  labor 
was  performed,  personally,  or  by  leaving  the  same  at  the  office 
or  usual  place  of  business  of  such  engineer,  agent,  or  superin- 
tendent, with  some  person  of  suitable  age.  But  no  action  shall 
be  maintained  against  any  company  under  the  provisions  of  this 
section  unless  the  same  is  commenced  within  thirty  days  after 
notice  is  given  to  the  company  by  such  laborer  as  above  pro- 
vided. 

1664.    Ohio.^  —  Any  person  or  persons  who  perform  labor  or 
furnish  material  or  boarding,  under  contract,  express  or  implied, 

1  Laws  1884,  p.  126;    Laws  1883,  lien  in  several  counties.     Rutherford 

p.  99.     For  the  proceedings  for  en-  v.    Railroad    Co.    35    Ohio    St.   559. 

forcing    such    lien,    see    last-named  Whether  there  could  be  a  lien  on  a 

act.  railroad  bridge  under  such  statute  is 

A  lien  upon  a  railroad  is  not  au-  a  question  not  decided  in  this  case, 
thorized  by  a  general  mechanics'  lien         A  substantial  compliance  with  the 

law  which  gives  a  mechanic's  lieu  on  conditions  of  the  statute  providing  for 

"  any   house,    mill,    manufactory,    or  the  service  of  written  notice  upon  the 

other  building,  appurtenance,  fixture,  owner  of  the  road  is  essential  to  cre- 

bridge,  or  other  structure,"   and   on  ate  any  obligation  on  the  part  of  such 

the  interest  of  the  owner  in  the  lot  of  owner  toward  the  person  performing 

land  on  which  the  same  shall  stand  labor   or  furnishing  materials,  under 

or  be  removed  to.  The  language  of  the  a  contractor  or  sub-contractor,  or  to 

statute   points    to    structures    having  give  to  such  person  any  right  of  ac- 

a  certain  locality,  on  which  they  are  tion    against    such   owner.     Railway 

erected,  and  from  which  they  may  be  Company  v.  Cronin,  38  Ohio  St.  122. 

removed.     The  provision  for  record-  A  provision  for  serving  notice  upon 

inc  the  lien  in  the  county  where  the  the  secretary  or  other  officer  or  agent 

labor  was  performed  is  not  applicable  of  a  railroad  company  is  complied  with 

in  case  of  a  lien  upon  a  railroad  ex-  by  serving  notice  upon  a  director  of 

tendinn-  through  several  founties,  for  the  company.     Railroad   Co.  v  Mc- 

it  would  be  necessary  to  record  the  Coy,  42  Ohio  St.  251. 
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•with  any  railroad  company,  or  any  of  its  authorized  agents,  for 
the  construction  of  such  railroad,  or  any  part  thereof,  is  entitled 
to  a  lien  for  the  payment  of  the  same  upon  such  railroad. 

This  lien  has  precedence  of  all  other  liens,  and  shall  subsist 
for  one  year  from  the  filing  t)f  an  attested  statement  with  the 
recorder  of  the  county.  Such  statement  shall  be  filed  within 
forty  days  after  such  person  has  ceased  performing  labor  or  fur- 
nishing materials  or  board. 

It  is  also  provided  that  laborers  and  employees  of  any  person, 
association  of  persons,  or  corporation,  whether  such  employment 
be  at  agriculture,  mining,  manufacture,  or  other  manual  labor, 
have  a  lien  upon  the  real  property  of  their  employers  for  their 
wages,  which  is  declared  to  be  superior  to  the  following  liens 
taken  or  attaching  during  the  existence  of  such  unpaid  labor 
claims,  to  wit :  Liens  of  attachment,  liens  of  mortgage  given  or 
taken  at  a  time  of  actual  insolvency  of  the  debtor,  or  with  a 
view  of  preferring  creditors  or  to  secure  a  preexisting  debt,  and 
superior  to  all  claims  for  homestead  or  other  exemptions.^ 

1665.  Pennsylvania.^  —  The  legislature  of  this  State  by 
resolution  declared  that  it  shall  not  be  lawful  for  any  company 
of  the  State  empowered  to  construct  and  maintain  any  railroad, 
canal,  or  other  public  improvement,  while  any  debts  and  liabil- 
ities incurred  by  the  company  to  contractors,  laborers,  and  work- 
men employed  in  the  construction  or  repair  of  such  improvement 
remain  unpaid,  to  execute  any  assignment,  mortgage,  or  other 
transfer  of  the  real  or  personal  estate  of  the  said  company,  so  as 
to  defeat,  postpone,  endanger,  or  delay  such  creditors,  without 
their  written  assent  shall  first  be  had;  and  any  such  assignment, 
mortgage,  or  transfer  shall  be  deemed  fraudulent,  null,  and  void, 
as  against  any  such  contractors,  laborers,  and  workmen. 

The  intention  of  the  legislature  by  this  resolution  was  to  give 
to  an  unpaid  contractor  a  priority  of  claim  to  the  company's 

^3    K.    S.    Supp.     1884,   p.    157,  issuing  o£  a  scire  facias  upon  a  judg- 

§  3206  o,  ment  for  the  services.     The  plaintiff 

2  Purdon's    Brightly's    Dig.    1883,  may  proceed  in  equity  notwithstand- 

p.  118,  §  1;  Act  of  January  21,  1843;  ing  this  statute.    Malone  v.  Shamokin 

Laws  1843,  p.  367.     A  further  act  re-  Valley  &  Pottsville  K.  R.  Co.  34  Leg. 

lating  to  the  enforcement  of  the  lien  Int.  438.    The  last-named  act  provides 

provided  for  in   this   resolution   was  a  remedy  for  the  lien,  but  it  does  not 

passed  April  4,  1862.     Laws   1862,  p.  extend  it.   .Hart's   App.    96    Pa.   St. 

235.     The  latter  act  provides  for  the  355. 

494 


STATUTORY  PROVISIONS.  [§  1665. 

property  over  every  right  that  could  be  acquired  under  a  mort- 
gage made  after  the  debt  to  the  contractor  was  incurred ;  and 
that  the  propertj',  into  whosesoever  hands  it  might  come,  should 
remain  subject  to  a  paramount  claim  of  the  contractor  so  long  as 
the  debt  due  to  him  remained  unpaid.  The  resolution  substan- 
tially gave  the  contractor  a  lien  of  indefinite  duration.  Though 
it  did  not  give  a  jus  in  re  or  a  jus  ad  rem,  it  constituted  a  charge 
upon  the  property,  a  right  to  prevent  any  disposition  of  it,  by 
which  it  could  be  withdrawn  from  the  creditor's  reach,  and 
therefore  in  a  legitimate  sense  an  equitable  lien.  Such  lien  is 
not  merged  in  any  judgment  that  may  be  obtained  for  the  debt. 
Neither  is  the  lien  divested  by  a  foreclosure  sale  of  the  property 
under  a  mortgage  so  made,  especially  if  the  sale  be  made  subject 
to  any  lawful  claims  which  may  exist  prior  to  the  mortgage. 
Nor  is  such  lien  divested  by  a  statute  authorizing  the  company 
to  borrow  money,  and  to  pledge  its  income  and  property  to 
secure  the  payment.  A  repeal  of  the  resolution  cannot  be  in- 
ferred from  the  grant  of  such  a  power.^ 

Under  these  laws  a  sale  under  a  mortgage  executed  subse- 
quently to  the  making  of  a  contract  for  the  building  of  a  rail- 
road is  fraudulent  and  void  as  against  the  contractor  ;  and  if  the 
property  has  been  conveyed  in  pursuance  of  such  sale  to  a  new 
company,  it  is  still  liable  to  the  claim  of  the  contractor.^ 

This  statute  is  held  not  to  include  civil  engineers,  although  the 
latter  were  required  to  render  service  to  the  company  from  the 
commencement  to  the  completion  of  the  work.^  Earlier  deci- 
sions had  construed  statutes  relating  to  laborers'  and  servants' 
wages  as  intended  to  secure  to  manual  laborers  the  fruits  of 
their  own  work,  and  not  as  intended  to  embrace  the  earnings  of 

1  Fox  V.  Seal,  22  Wall.  424;  fol-  ^  Malone  v.  Shamokin  Valley  & 
lowed  by  Tyrone  &  Clearfield  K.  R.  Pottsville  K.  K.  Co.  34  Leg.  Int.  438; 
Co.  V.  Jones,  79  Pa.  St.  60;  S.  C.  1  aflirmed  in  Shamokin  Valley  &  Potts- 
Weekly  Notes  of  Cases,  571.  ville  K.  K.  Co.  v.  Malone,  85  Pa.  St. 

Where  a  construction  contract  for  25.      In    this    case    the    action   was 

building  a  railroad  is  set  aside,  at  the  brought  by  the  contractor  more  than 

instance   of  a  railroad   company,   as  six  years  after  the  making  of  the  eon- 

ultra  vires,  with  an  allowance  of  com-  tract. 

pensation  to  the  contractor  for  work  ^  Pennsylvania,  &c.   K.   K.  Co.  " 

actually  performed  by  him,  the  con-  Leuffer,  84  Pa.    St.  168;    S.    C.   24 

tractor  is  entitled  to  a  lien  under  this  Pittsburg  L.  J.  177  ;  5  Cent.  L.  J.  74; 

statute  for  the  sum  so  allowed  him.  4  Weekly  Notes,  77.    And  see  Went- 

New  Castle  N.  Ry.  Co.  w,  Simpson,  roth's  Appeal,  24  Pittsburg  L.  J.  95. 
26  Fed.  Kep.  133. 
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contractors.  The  intent  of  all  such  statutes  is  to  protect  a  class 
of  persons  who  are  wholly  dependent  upon  the  toil  of  their 
hands  for  subsistence,  and  who  cannot  protect  themselves.  In 
one  sense  the  engineer  is  a  laborer,  but  so  is  the  lawyer  and 
doctor,  the  banker,  and  the  corporation  officer,  yet  they  cannot 
properly  be  included  among  the  laboring  classes. 

A  sub-contractor  is  not  within  the  protection  of  this  act.' 

1666.  In  Rhode  Island,^  under  the  general  lien  law,  any 
building,  canal,  turnpike,  railrbad,  or  other  improvement  con- 
structed, erected,  or  repaired  by  contract,  with  or  at  the  request 
of  the  owner,  is  subject  to  a  lien  for  the  work  done  and  the  ma- 
terials used. 

1667.  Tennessee.^  —  Where  any  railroad  company  contracts 
with  any  person  or  persons  for  the  grading  of  its  roadway,  the 
construction  or  repair  of  its  culverts  and  bridges,  the  furnishing 
of  cross-ties,  the  laying  of  its  track,  the  erection  of  its  depots, 
platforms,  wood  or  water  stations,  section  houses,  machine  shops, 
or  other  buildings,  or  for  the  delivery  of  material  for  any  of  these 
purposes,  or  for  engineering  or  superintendence,  there  shall  be  a 
lien  upon  such  railroad  in  favor  of  the  person  or  persons  with 
whom  the  railroad  company  contracts  for  the  performance  of  the 
work,  or  the  delivery  of  the  materials,  to  the  amount  of  the  debt 
contracted  therefor. 

The  lien  shall  continue  in  force  for  six  months  after  the  per- 
formance of  the  work  or  the  delivery  of  the  material,  and  until 
the  termination  of  any  suit  commenced  within  the  time  for  its 
enforcement. 

When  any  principal  contractor  shall  refuse  to  pay  any  sub- 
contractor, mechanic,  laborer,  or  other  person  employed  by  him 
for  the  performance  of  any  of  si^id  work,  or  the  delivery  of  ma- 
terials for  the  purposes  aforesaid,  such  sub-contractor,  mechanic, 
laborer,  or  other  person  so  employed  by  the  principal  contractor, 
may  give  notice  in  writing  to  the  railroad  company,  setting  out 
the  work  done  or  material  furnished,  and  the  amount  claimed 
therefor,  and  thereupon  the  amount  that  may  be  due  or  owing 
from  the  railroad  company  to  the  principal  contractor,  not  ex- 
ceeding the  sum  claimed,  shall  be  bound  and  liable  in  the  hands 

1  McBroom's  App.  44  Pa.  St.  92 ;         =  §  1223. 
Hart's  App.  96  lb.  355.  »  Code  1882,  §§  2774,  2775,  2778. 
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STATUTORY   PROVISIONS.  [§  1668. 

of  the  railroad  company  for  the  payment  of  the  amount  so 
claimed,  and  shall  constitute  a  first  lien  in  favor  of  the  claimant, 
superior  to  all  other  liens  upon  the  company's  railroad,  and  shall 
continue  in  force  for  a  period  of  ninety  days  from  the  date  of 
service  of  such  notice,  and  until  the  termination  of  any  suit 
commenced  within  that  time  to  enforce  it. 

1668.  Texas.i  —  All  mechanics,  laborers,  and  operatives  who 
may  have  performed  labor,  or  worked  with  tools,  teams,  or  other- 
wise in  the  construction,  operation,  or  repair  of  any  railroad, 
locomotive,  car,  or  other  equipment  to  a  railroad,  and  to  whom 
wages  are  due  or  owing  for  such  work,  or  for  the  work  of  tools 
or  teams  thus  employed,  or  for  work  otherwise  performed,  shall 
hereafter  have  a  lien  prior  to  all  others  upon  suchi  railroad  and 
its  equipments  for  the  amount  due  them  for  personal  services,  or 
for  the  use  of  tools  or  teams. 

The  lien  created  by  this  act  shall  cease  to  be  operative  in 
twelve  months  after  the  creation  of  the  lien,  if  no  steps  be  sooner 
taken  to  enforce  it. 

The  statute  creates  such  privity  between  mechanics,  laborers, 
and  operatives  on  the  one  part,  and  the  railroad  company  on  the 
other,  as  entitles  the  former  to  maintain  an  action  directly  against 
the  company  to  enforce  the  lien.^ 

The  statute  does  not  give  a  lien  to  contractors,  builders,  or  ma- 
terial-men, but  only  to  mechanics,  laborers,  and  operatives.  Work 
done  under  an  agreement  by  a  sub-contractor  to  cut  cross-ties  at 
a  designated  price  is  not  the  work  of  a  contractor,  but  the  work 
of  those  performing  the  labor  under  the  sub-contractor,  and  they 

^  Laws  1879,  p.  8,  ch,  12,  §§  1,4;  statute,  any  allegation  as  to  an  agree- 

Amended  Laws  1887,  ch.  25.  ment  between  the  railroad  company 

A  foreman  or  superintendent  of  a  and  its  contractors,  that  a  laborer's 

company  of  laborers  is  a  laborer  and  lien  should  exist  in  favor  of  the  latter 

is  entitled  to  the  lien.     Texas  &  St.  for  board  or  any  other  account,  is  ir- 

Louis  E.  K.  Co.  V.  Allen,  1  Tex.  App.  relevant.     Texas  &  St.  Louis  E.  E. 

Civ.  Cas.  §  569.  Co.  v.  McCaughey,  62  Tex.  271. 

Before  the  amendment  of  1887,  the  The  lien  is  assignable,  and  passes 

lien  was  restricted  to  personal  labor,  with  an  assignment  of  the  account  for 

and    did    not  embrace  the  labor  of  services.     Austin  &  N.  W.  Ey.  Co.  v. 

teams  or  the  like.     Texas  &  St.  Louis  Daniels,  62  Tex.  70.     And  see  Texas 

R.  E.  Co.  V.  Allen,  supra.  &  St.  L.  E.  R.  Co.  v.  McCaughey,  su- 

The  lien  is  confined  to  the  road-bed  pra  ;  Texas  &  St.  Louis  E.  E.  Co.  v. 

and  equipments.     Texas  &  St.  Louis  Allen,  supra. 

E.  E.  Co.  V.  Allen,  supra.  ^  Austin  &  N.  W.  Ey.  Co.  v.  Dan- 

The  lien  being  a  creature  of   the  ielg,  supra. 
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§§  1669,  1670.J      LIENS  OF  MECHANICS,  ETC.   UPON  EAILEOADS. 

are  entitled  to  the  lien.  They  must  show  that  the  work  was  done 
at  the  instance  of  the  sub-contractor,  and  that  the  wages  are 
due.i 

A  constitutional  requirement  that  the  legislature  shall  pass 
laws  to  protect  laborers  on  railroads  and  other  public  works  does 
not  of  itself,  without  legislation,  impose  a  lien  for  work  done  and 
materials  furnished,  nor  does  it  require  the  legislature  to  do  so.^ 

1669.  Utah  Territory.^  —  The  general  mechanics'  lien  law 
includes  a  lien  upon  a  railroad  for  labor  done,  or  materials  uped 
in  its  construction,  alteration,  or  repair. 

1670.  In  Vermont  *  it  is  provided  that  every  railroad  shall 
require  sufficient  security  from  the  contractors  for  the  payment 
of  all  labor  performed  in  constructing  its  road  by  persons  in 
their  employ ;  and  that  such  company  shall  be  liable  to  the  day 
laborers  employed  by.  the  contractors  for  labor  actually  per- 
formed on  their  road ;  but  such  liability  shall  not  exist  unless 
the  person  having  such  claim  shall,  in  writing,  within  forty  days 
after  performance  of  such  labor,  notify  the  engineer  in  charge  of 
the  section  on  which  the  labor  was  performed  that  he  has  not 
been  paid  by  the  contractors. 

This  provision  has  been  declared  constitutional  as  applied  to 
corporations  previously  chartered.^  Under  this  statute  the  lia- 
bility of  the  corporation  is  not  limited  to  laborers  employed  by 
persons  contracting  directly  with  the  corporation,  but  extends  to 
persons  employed  by  sub-contractors.^  The  statute  secures  to 
the  laborer  not  only  his  personal  services,  but  payment  for  the 

1  Austin  &  N.  W.  Ky.  Co.  v.  Dan-  the  laborer  alike.     Austin  &  N.  W. 

iels,  62  Tex.  70.  R.  E.  Co.  o.  Kucker,  59  Tex.  587. 

This  statute  does  not  declare  who  ^  Tyler  Tap  R.  R.  Co.   v.  Driscol, 

shall  be  made    defendants    in    suits  52  Tex.  13;  Central  M.  R.  R.  Co.  v. 

brought  to  foreclose  such  liens,  but  it  Henning,  52  Tex.  466. 

would  seem  that  the  contractor  and  ^  §  1227. 

sub-contractor  are  necessary  parties.  *  R.  L.  1880,  §  3372;  Act  of  1849, 

If  they  are  not  made  parties,  a  judg-  No.  41,  §  53. 

ment  rendered  against  the  company  ^  Branin  u.  Conn.  &  Passumpsic  Riv- 

would  be  no  bar  to  a  subsequent  suit  ers  R.  R.  Co.  31  Vt.  214;  citing  and 

by  the  sub-contractor  against  the  con-  relying  upon  Kent  v.  TS.  Y.  Central 

tractor  or  the  railway  company.    In  R.  R.  Co.  12  N.  T.  628 ;  Peters  v.  St. 

all  such  actions  the  judgment  rendered  Louis  &  Iron  Mountain  R.  R.  Co.  23 

should  be  binding  upon  the  company,  Mo.  107. 

the  contractor,  the  sub-contractor,  and  '  Branin   v.   Conn.   &    Passumpsic 

Rivers  R.  R.  Co.  supra ;  Kent  v.  N. 

498  T.  Central  R.  R.  Co.  supra. 


STATUTORY  PROVISIONS.  [§§  1671-1673. 

use  of  his  horse  and  cart,  which  he  has  used  in  the  construction 
of  the  road.^ 

1671.  Virginia.^  —  All  conductors,  brakemen,  engine-drivers, 
firemen,  captains,  stewards,  pilots,  clerks,  depot  or  office  agents, 
storekeepers,  mechanics,  or  laborers,  and  all  persons  furnishing 
railroad  iron,  engines,  cars,  fuel,  and  all  other  supplies  neces- 
sary to  the  operation  of  any  railway,  canal,  or  other  transpor- 
tation company,  or  of  any  mining  or  manufacturing  company 
chartered  under  or  by  the  laws  of  this  State,  or  doing  business 
within  its  limits,  have  a  prior  lien  on  the  franchise,  the  gross 
earnings,  and  on  all  the  real  and  personal  property  of  said  com- 
pany, which  is  used  in  operating  the  same,  to  the  extent  of  the 
moneys  due  them  by  said  company  for  such  wages  or  supplies ; 
and  no  mortgage,  deed  of  trust,  sale,  conveyance,  or  hypotheca- 
tion hereafter  executed  of  said  property  shall  defeat  or  take  pre- 
cedence over  said  lien.  If  any  person  entitled  to  a  lien  under 
the  general  lien  law,  as  well  as  under  this  provision,  shall  perfect 
his  lien  under  either  provision,  he  shall  not  be  entitled  to  the 
other. 

No  person  shall  be  entitled  to  the  lien  given  by  the  preceding 
section  unless  he  shall,  within  six  months  after  his  claim  has 
fallen  due,  file  in  the  clerk's  office  of  the  court  of  the  county  or 
corporation  in  which  is  located  the  chief  office  in  this  State  of 
the  company  against  which  the  claim  is,  or  in  the  clerk's  office 
of  the  chancery  court  of  the  city  of  Richmond,  when  such  office 
is  in  said  city,  a  memorandum  of  the  amount  and  consideration 
of  his  claim,  verified  by  affidavit,  which  memorandum  the  said 
clerk  shall  forthwith  record  in  the  deed-book,  and  index  the 
same  in  the  name  of  the  said  claimant,  and  also  in  the  name  of 
the  company  against  which  the  claim  is.  Any  such  lien  may  be 
enforced  in  a  court  of  equity. 

1672.  Washington  Territory.^  —  The  mechanics'  lien  law 
includes  a  lien  upon  a  railroad  for  labor  done  or  materials  fur- 
nished in  its  construction,  alteration,  or  repair. 

1673.  Wisconsin.*  —  As  often  as  any  contractor,  for  the  con- 

1  Branin   v.  Conn.    &    Passumpsic        '  §  1230. 

Rivers  R.  R.  Co.  31  Vt.  214.  *  R.  S.  1878,  §  1815. 

2  Code  1887,  §§  2485,  2486. 
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§  1674.J      LIENS   OF  MECHANICS,   ETC.   UPON  RAILROADS. 

struction  of  any  railroad,  or  part  thereof  in  progress  of  construc- 
tion, shall  be  indebted  to  any  laborer  for  thirty  days'  labor  or 
less,  either  manual  or  team  labor  or  both,  including  team  and 
driver,  performed  in  constructing  such  road,  such  laborer  may, 
within  thirty  days  after  the  performance  of  the  number  of  days' 
labor  for  which  claim  is  made,  serve  notice  in  writing,  signed  by 
him,  his  agent  or  attorney,  on  the  corporation  either  owning  or 
constructing  such  road,  that  he  claims  such  indebtedness,  stating 
the  amount  thereof,  the  number  of  days'  labor,  and  the  time 
when  performed,  and  the  name  of  the  contractor  from  whom 
due ;  and  thereupon  such  corporation  shall  be  directly  liable  to 
such  laborer  for  the  amount  so  due  him,  provided  he  bring  his 
action  therefor  within  sixty  days  after  the  service  of  such  notice. 
Such  notice  shall  be  served  by  delivering  a  copy  thereof  to  an 
engineer,  agent,  or  superintendent  in  the  corporation's  employ- 
ment having  charge  of  the  part  of  the  road  on  which  such  labor 
was  performed,  personally,  or  by  leaving  the  same  at  his  oflBce 
or  usual  place  of  business,  with  some  person  of  suitable  age 
therein. 

IV.    Vendor's  Lien. 

1674.  Vendors  of  land  to  a  railroad  company  have  a  lien 
for  the  purchase-money  under  the  same  circumstances  that  they 
would  have  a  lien  against  other  purchasers ;  ^  and  as  in  other 
cases,  they  may  have  the  lien  enforced  by  a  sale  of  the  land.^ 
Under  some  circumstances  a  vendor  may  have  an  injunction  re- 
straining the  company  from  continuing  in  the  possession  and  use 
of  the  land,  and  may  have  a  receiver  appointed  to  enforce  the 
lien.^  But  ordinarily  an  injunction  will  not  be  granted  to  re- 
strain the  company  from  using  the  land,  or  from  running  trains 
or  engines  over  it,  until  a  sale,  inasmuch  as  the  land  would  thus 
be  rendered  useless  to  both  parties.*  Even  after  an  unsuccessful 
attempt  by  the  vendor  to  enforce  his  lien  by  sale,  the  court  will 

1  Winchester  u.  Mid-Hants  Ry.  Co.  653;   St.  Germans   v.  Crystal  Palace 

L.  R.  5  Eq.  17;  Wing  v.  Tottenham  Ry.  Co.  L.  R.  11  Eq.  568;  19  W.  R. 

&  H.  J.  Ry.  Co.  L.  R.  3  Ch.  App.  584;  Keane  v.  Athenry,  &c.  Ry.  Co. 

740;  Allgood  v.  Merrybent  &  D.  Ry.  19  W.  R.  43,  318;   Walker  v.  Ware, 

Co.  33  Ch.  D.  571;  State  v.  Ander-  &c.  Ry.  Co.  12  Jur.  N.  S.  pt.  1,  18. 
son,  91  U.  S.  667;  Anderson  v.  Jack-        «  Winchester!).  Mid-Hants  Ry.  Co. 

sonville,  P.  &  M.  R.  R.  Co.  2  Woods,  supra. 
628.  i  Munns  v.  Isle  of  Wight  Ry.  Co. 

^  Munns  v.  Isle  of  Wight  Ry.  Co.  supra;  Lycett  u.  Stafford,  &c.  Ry.  Co. 

L.  R.  5  Ch.  App.  414;  L.  E.  8  Eq.  L.  R.  13  Eq.  261;  41  L.  J.  474. 
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vendor's  lien.  [§  1674. 

not  restrain  the  company  from  continuing  in  possession  of  the 
land,  but  will  rather  direct  another  attempt  to  sell.^ 

A  mortgage,  so  far  as  it  covers  after-acquired  property,  is  an 
equitable  lien  only,  and  the  record  of  it  prior  to  the  acquisition 
of  the  property  may  not  be  constructive  notice  of  the  existence 
of  the  mortgage,  or  of  the  purpose  for  which  it  was  made.  But 
as  against  an  agent  of  a  railroad  company,  who  has  been  em- 
ployed in  securing  the  necessary  lands  for  its  right  of  way,  such 
record  is  presumptive  evidence  of  actual  knowledge  on  his  part 
that  bond  fide  bondholders  had  advanced,  or  would  advance,  their 
money  upon  the  faith  of  the  mortgage,  and  upon  the  faith  of  the 
public  records  as  to  the  title  and  incumbrance.  Therefore,  when 
such  an  agent  of  the  Canandaigua  and  Niagara  Falls  Railroad 
Company  himself  sold  and  conveyed  land  to  the  company,  he 
was  deemed  to  have  waived  any  claim  to  a  vendor's  lien  for  the 
price,  as  against  bondholders  secured  by  a  mortgage  of  the  road 
and  the  real  estate  then  owned  by  the  company,  or  which  might 
afterwards  be  acquired.^  It  was  regarded  as  inconsistent  with 
good  faith  on  his  part  that  he  should  retain  a  secret  lien. 

Moreover,  the  legal  title  to  the  land  in  question,  which  was 
conveyed  to  the  railroad  company,  vested  immediately  in  the  lat- 
ter. At  the  same  instant  the  lien  of  the  mortgage,  which  had 
before  that  been  given  by  the  railroad  company,  and  which,  be- 
fore that  time,  remained  but  an  equitable  claim  upon  rights  to 
be  acquired,  became  a  vested  legal  right  upon  the  premises  in 
question.  "  Assuming  now,"  said  Potter,  J.,  delivering  the  judg- 
ment of  the  Court  of  Appeals  of  New  York,^  "for  the  purpose 
of  the  argument,  the  position  urged  by  the  plaintiff  that  he  did 
not  intend  to  waive  his  equitable  lien  for  the  purchase-money,  all 
that  he  can  then  claim  is,  that  his  equitable  lien  attached  at  the 
same  instant  of  time  with  the  mortgage  lien.  Here,  then,  are 
two  liens  accruing  at  the  same  instant ;  the  one  a  secret  equita- 
ble one,  the  other  a  legal,  written,  recorded,  public  one.  The 
question  would  then  seem  to  be,  which  of  these  liens  has  the 
priority?"  This  question  is  answered  by  the  decision,  that  the 
lien  of  the  recorded  mortgage  became  a  legal  mortgage  as  soon 
as  the  land  was  acquired,  and  that  this  lien  was  superior  to  the 
equity  of  the  vendor. 

1  Williams  v.  Aylesbury,  &c.  Ry.  App.  Dec.  138;  and  see  Carpenter  u. 
Co.  21  W.  K.  819.  Black  Hawk  G.  M.  Co.  65  N.  Y.  43. 

i"  Fisk  V.  Potter,  2  Abb.  (N.  Y.)        s  pisfc  „.  Potter,  supra. 

501 
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As  against  a  mortgage  which  in  terms  covers  all  the  property 
a  railway  company  may  afterwards  acquire  for  the  use  of  its  road, 
a  person  who  afterwards  sells  to  it  land  for  its  road-bed  cannot 
set  up  a  vendor's  lien  for  purchase-money.  The  mortgage  be- 
comes a  lien  upon  such  land  from  the  moment  the  company  ac- 
quires the  title.i  After  such  a  mortgage  has  been  foreclosed, 
and  the  road  has  passed  into  the  hands  of  innocent  purchasers, 
there  is  an  additional  reason  why  such  a  lien  cannot  be  enforced.^ 

A  sale  under  a  vendor's  lien  necessarily  cuts  ofE  all  incum- 
brances made  by  the  company,  and  gives  the  purchaser  a  title 
freed  from  all  claims  on  the  part  of  the  company  itself,  and  from 
all  claims  on  the  part  of  the  public.^ 

V.  Judgment  Lien. 

1675.  A  mortgage  of  corporate  property  or  of  the  corpo- 
rate undertaking  has  priority  over  a  subsequent  judgment 
creditor  of  the  company,  and  it  does  not  vary  the  rule  that  the 
judgment  is  obtained  before  the  mortgagee  has  entered  into  pos- 
session, himself,  or  through  a  receiver.*  If  such  judgment  cred- 
itor has  obtained  the  appointment  of  a  receiver,  the  mortgagee 
may  have  a  receiver  appointed  who  will  supersede  the  receiver 
already  in  possession.^  The  judgment  creditor  may  also  be  re- 
strained at  the  suit  of  a  prior  mortgagee  from  levying  upon  any 
of  the  property  included  in  terms  or  by  inference  in  the  mort- 


A  mortgage  of  which  a  judgment  creditor  has  actual  notice 
at  the  time  of  his  recovery  of  judgment,  though  not  recorded 
till  afterwards,  has  priority  of  the  judgment  lien.  If  such  judg- 
ment be  afterwards  assigned,  the  assignee  takes  it  subject  to  all 
the  equities  affecting  the  original  plaintiff  in  the  judgment.'' 

Under  a  mortgage  comprising  the  real  and  personal  property 
of  a  railway  company,  a  subsequent  judgment  creditor  of  the 
company  may  be  enjoined  from  levying  his  execution  upon  any 
part  of  the  property,  although  the  mortgage  be  not  due.    When- 

'  Pierce  v.  Milwaukee  &  St.  P.  R.  *  Legg  v.  Mathieson,  2  GifE.  71. 

R.  Co.  24  Wis.  551.  5  Ames  v.   Birkenhead  Docks,  20 

2  Pierce  v.  Milwaukee  &  St.  P.  R.  Beav.  332,  352. 

Co.  supra.  ^  Legg  v.  Mathieson,  supra ;  Gard- 

^  Munns  v.  Isle  of  Wight  R7.  Co.  ner  v.  London,  &c.  By.  Co.  L.  R.  2 

L.   R.   5    Ch.   App.   414;   Walker  ».  Ch.  App.  201,  per  Cairns,  L.  J. 

Ware,  &c.  By.  Co.  35  Beav.   52;  14  '  Butler  v.  Rahm,  46  Md.  541. 
W.  R.  158. 

502 


JUDGMENT  LIEN.  [§  1675. 

ever  the  mortgagee's  security  is  in  danger  of  being  impaired  by 
the  acts  of  a  junior  creditor,  he  may  file  his  bill  in  chancery  to 
protect  his  security  and  restrain  the  threatened  injury.^ 

Under  a  statute  which  proyides  that  mortgages  of  railroad 
companies  shall  be  subject  to  the  lien  of  judgments  recovered 
against  them  for  labor  performed,  or  for  materials  or  supplies  fur- 
nished, or  for  damages  for  losses  or  injuries  suffered  or  sustained 
by  the  misconduct  of  their  agents,  or  on  any  action  founded  on 
the  liability  of  a  common  carrier,  a  judgment  rendered  after  a 
railroad  has  been  sold  under  a  mortgage  foreclosure,  and  the  sale 
confirmed,  does  not  become  a  lien  at  lav?  against  such  railroad, 
nor  in  equity  against  the  fund  arising  from  such  sale,  when 
there  is  no  surplus  of  proceeds  after  satisfying  the  mortgage 
debt.2 

1  Wildy  V.  Mid-Hants  Ky.  Co.  16  Legg  v.  Mathieson,  2  Gifi.  71;  29  L. 
W.   K.  409;    18  L.  T.  (N.  S.)    73;    J.  Ch.  385. 

2  Jeffray  v.  Moran,  101  U.  S.  285. 
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I.  Definition  and  Oharacteristics. 

1676.  The  lien  defined.  —  A  maritime  lien  differs  essentially 
from  a  common  law  lien,  for  it  exists  without  possession.^  It 
differs  from  an  equitable  lien,  for  it  is  something  more  than  a 
charge  or  duty  the  performance  of  which  is  enforced  by  a  court 
of  equity.  It  is  a  right  of  property  which  may  be  enforced 
directly  against  a  vessel  by  a  libel  in  rem,  and  it  is  immaterial 
in  whose  possession  the  vessel  may  be,  or  to  whom  the  title  may 
be  transferred.  In  the  case  of  The  Young  Mechanic,^  upon  ap- 
peal, Judge  Curtis  discussed  the  nature  of  a  maritime  lien,  and 
said :  "  In  my  opinion  the  definition  given  by  Pothier  of  an  hy- 
pothecation is  an  accurate  description  of  a  maritime  lien  under 
our  law  :  '  The  right  which  a  creditor  has  in  a  thing  of  another, 
which  right  consists  in  the  power  to  cause  that  thing  to  be  sold, 
in  order  to  have  the  debt  paid  out  of  the  price.  This  is  a  right 
in  the  thing,  a  jus  in  re.''  ...  A  right  which  enables  a  creditor 
to  institute  a  suit,  to  take  a  thing  from  any  one  who  may  possess 
it,  and  subject  it  by  a  sale  to  the  payment  of  his  debt ;  which  so 
inheres  in  the  thing  as  to  accompany, it  into  whosesoever  hands 
it  may  pass  by  sale ;  which  is  not  divested  by  a  forfeiture  or 
mortgage,  or  other  incumbrance  created  by  the  debtor,  —  can 


1  Vandewater  v.  Mills,  19  How.  82, 

per  Greer,  J.;  Ward  v.  Chamberlain, 

2   Black,  430;   The  Lottawanna,   21 

Wall.  558  ;  The  J.  W.  Tucker,  20  Fed. 
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Rep.  129,  per  Brown,  J.;  The  Fanny, 
2  Low.  508 ;  The  Arcturus,  18  Fed. 
Rep.  748. 

2  Curtis,  404,  410,  411. 


DEFINITION   AND  CHAKACTEEISTICS.  [§  1677. 

only  be  a  jus  in  re,  in  contradistinction  to  a  jus  ad  rem,  or  in 
contradistinction  to  a  mere  personal  right  or  priyilege.  Though 
tacitly  created  by  the  law,  and  to  be  executed  only  by  the  aid  of 
a  court  of  justice,  and  resulting  in  a  judicial  sale,  it  is  as  really 
a  property  in  the  thing  as  the  right  of  a  pledgee,  or  the  lien 
of  a  bailee  for  work.  The  distinction  between  a  jus  in  re  and 
a  jus  ad  rem  was  familiar  to  lawyers  of  the  middle  ages,  and  is 
said  then  to  have  first  come  into  practical  use  as  the  basis  of  the 
division  of  rights  into  real  and  personal.  A  jus  in  re  is  a  right, 
or  property  in  a  thing,  valid  as  against  all  mankind.  A  jus  ad 
rem  is  a  valid  claim  on  one  or  more  persons  to  do  something  by 
force  of  which  a  jus  in  re  will  be  acquired.  The  lawyers  of  the 
middle  ages,  who  gave  form  to  the  customs  of  the  seas,  and 
arranged  judicial  proceedings  to  carry  them  into  efEect,  certainly 
did  not  rank  a  lien  or  privilege  among  the  jura  ad  rem.  For  it 
lias  been  settled  so  long  that  we  know  not  its  beginning,  that 
a  suit  in  the  admiralty  to  enforce  and  execute  a  lien  is  not  an 
action  against  any  particular  person  to  compel  him  to  do  or  for- 
bear anything,  but  a  claim  against  all  mankind  ;  a  suit  in  rem, 
asserting  the  claim  of  the  libellant  to  the  thing,  as  against  all  the 
world.     It  is  a  real  action  to  enforce  a  real  right." 

A  different  view  of  the  nature  of  a  maritime  lien  prevailed  at 
one  time.  It  was  regarded  as  a  matter  of  procedure,  instead  of 
a  right  of  property.  The  lien  constituted  no  incumbrance  on  the 
vessel,  but  became  an  incumbrance  only  by  virtue  of  an  actual 
attachment.!  This  view  of  the  nature  of  a  maritime  lien  has 
been  discarded  in  the  later  cases  already  referred  to. 

1677.  Some  of  the  characteristics  of  a  maritime  lien  are, 
that  it  attaches  to  a  vessel  or  its  appurtenances ;  that  it  arises 
from  a  contract  or  from  a  service  which  is  in  its  nature  maritime ; 
that  it  exists  without  possession  ;  and  that  it  is  enforced  in  ad- 
miralty by  proceedings  in  rem.  Whether  a  lien  exists  depends 
chiefly  upon  the  service  rendered.  If  this  be  strictly  maritime, 
the  vessel  that  is  aided  by  the  service  is  tacitly  hypothecated  to 
secure  the  debt  for  such  service.  The  lien  exists  for  the  benefit 
of  the  vessel  rather  than  for  the  security  of  the  creditor.  The 
vessel  must  continue  its  voyage,  and  for  this  purpose  the  master 
may  pledge  the  credit  of  the  vessel  whenever  necessary. 

1  The  Globe,  2  Blatchf.  427,  433;  The  Triumph,  2  Blatchf.  433,  n. 
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It  matters  not  what  the  vessel  may  be,  or  what  may  be  its  size 
or  form,  or  how  propelled,  or  how  employed.  A  steam-dredge  is 
a  vessel  within  the  meaning  of  the  law,  and  as  such  is  subject 
to  a  maritime  lien  for  supplies.^  A  light-boat  built  and  adapted 
to  be  used  as  a  floating  light  is  a  vessel  upon  which  a  lien  for 
materials  furnished  may  attach  under  a  state  statute.^ 

1678.  A  maritime  lien  is  a  strict  right,  and  cannot  be  ex- 
tended by  construction,  analogy,  or  inference.^  It  is  a  secret  lien, 
and  may  operate  to  the  prejudice'  of  general  creditors  and  pur- 
chasers without  notice.  It  moreover  contravenes  the  general  rule 
that  all  creditors  have  equal  rights  in  their  debtors'  property. 
The  lien  does  not  arise  on  all  contracts  made  for  the  benefit  of 
the  ship.  Whether  a  contract  is  maritime  or  not  depends  upon 
the  subject-matter  of  it,  whether  it  provides  for  maritime  ser- 
vices or  maritime  transactions.  The  subject-matter  must  be 
maritime,  and  not  the  mere  object,  —  the  ship.* 

II.  Liens  in  Home  and  Foreign  Ports. 

1679.  A  maritime  lien  for  repairs  and  supplies  arises  only 
in  oases  of  necessity,  or  apparent  necessity,  for  the  master  to 
procure  them  on  the  credit  of  the  vessel.^  If  the  master  has  funds 
of  the  owner's  which  he  ought  to  apply  for  these  purposes,  or  if 
he  has  funds  of  his  own  which  under  his  contract  with  the  own- 
ers he  ought  so  to  apply,  then  no  necessity  exists  for  procuring 
supplies  on  the  credit  of  the  vessel ;  and  if  one  knowing  these 
facts,  or  having  the  means  of  knowing  them,  furnishes  the  sup- 
plies, or  lends  money  to  the  master  with  which  to  pay  for  them, 
he  can  have  no  lien  therefor  upon  the  vessel.^  In  such  case 
neither  the  master  nor  any  one  else  has  any  authority  to  bind 
the  vessel  for  supplies. 

Thus  the  master  of  a  vessel,  on  her  arrival  at  her  port  of  des- 
tination in  a  foreign  country,  appointed  a  firm  of  ship-brokers 
as  her  collecting  and  disbursing  agents,  and  they  collected  the 

1  The  Pioneer,  30  Fed.  Rep.  206.  9  Wall.   129,    141 ;   The  Neversink, 

«  Briggs  V.  A  Light-Boat,  7  Allen  5  Blatchf.  539,  541. 

(Mass.),  287.  6  The  Lulu,  10  Wall.  192;  Stephen- 

^  Vandewater  v.  Mills,  19  How.  82.  son  v.  The  Francis,  21  Fed.  Rep.  715, 

*  ThePaolaR.  32Fed.  Rep.  174.  720;    Insurance    Co.    v.    Baring,    20 

«  Pratt    V.    Reed,    19    How.    359;  Wall.   159,  163;  The  J.  F.  Spencer, 

Thomas  v.  Oshorn,  lb.  22;  The  Au-  5  Ben.  151, 153;  The  Eledona,  2  Ben. 

rora,  1  Wheat.  96;  The  Grapeshot,  31,  37;   The  Suliote,   23   Fed.  Rep. 
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freights  and  held  a  large  balance  fot  the  vessel.  It  then  appear- 
ing that  the  vessel  needed  remetaling,  these  agents  ordered  the 
necessary  metal  from  parties  who  understood  that  the  bill  should 
be  paid  by  the  agents  in  cash.  The  ship  remained  in  the  port 
or  its  vicinity  for  four  months,  and  no  demand  was  ever  made 
upon  the  captain  for  payment  of  the  bill ;  but  it  was  audited  by 
the  captain  and  rendered  to  the  agents.  The  latter,  on  settling 
with  the  captain,  included  the  bill  as  if  paid  by  them.  After  the 
ship  had  sailed  the  bill  was  demanded  of  the  agents,  who  shortly 
afterwards  failed.  Upon  a  subsequent  libel  of  the  vessel  for 
these  supplies,  it  was  held  that  there  was  no  necessity  for  using 
the  credit  of  the  ship  to  obtain  them,  and  as  the  libellants  knew, 
or  could  have  known  upon  inquiry,  that  the  agents  held  ample 
funds  of  the  ship  and  that  there  was  no  necessity  for  credit,  no 
lien  attached  for  the  supplies.^ 

1680.  To  constitute  demands  for  supplies  and  repairs 
maritime  liens,  they  must  have  been  furnished  or  made  upon  the 
master's  order,  on  the  credit  of  the  ship,  in  some  other  than  her 
home  port.^ 

The  master  of  a  vessel,  being  in  a  foreign  port,  has  power  to 
create  a  lien  upon  the  vessel  for  repairs  and  supplies,  in  cases 
of  necessity;  and  the  lien  is  implied  without  any  express  hy- 
pothecation, when  the  master  obtains  them  on  the  credit  of  the 
vessel.^  This  is  the  established  maritime  law  of  the  United 
States,  and  is  in  accordance  with  the  ancient  and  general  mari- 
time law  of  the  commercial  world ;  though  by  the  British  law 
the  master  can  create  such  a  lien  only  by  a  bottomry  bond.* 

As  a  general  rule,  moreover,  it  is  only  the  contracts  which  the 
master  enters  into  in  his  character  of  master  that  bind  the  ship 
by  a  lien.^  If  the  master  is  also  the  owner,  it  may  be  that  the 
contract  was  made  with  him  solely  with  reference  to  his  charac- 
ter as  master,  and  in  that  case  a  lien  may  arise.^  If  the  master 
is  also  the  charterer,  and  supplies  and  materials  are  furnished 
the  vessel  by  material-men  who  are  not  shown  to  have  knowledge 

1  The  Suliote,  23  Fed.  Kep.  919.  «  The  St.  Jago  de  Cuba,  9  Wheat. 

2  The  Lottawanna,  21  Wall.  558;  409,417;  The  Norman,  28  Fed.  Rep. 
Stephenson  v.  The  Francis,  21  Fed.     883. 

Kep.  715;  The  Thomas  Fletcher,  24  "  The  Mary  Bell,  1  Sawyer,  135; 
Fed.  Rep.  375.  The  New  Champion,  17   Fed.   Rep. 

8  The  Regulator,  1  Haskell,  17.  816. 

*  Northcote  v.  The  Henrich  Bjorn, 
11  App.  Cas.  270.  507 
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of  the  charter,  there  is  a  lien  for  the  supplies  so  long  as  he  is 
master ;  but  for  such  as  are  furnished  after  he  has  appointed 
another  master,  there  is  no  lien  ;  for,  not  being  the  master,  he 
could  only  procure  them  as  charterer.^ 

1681.  The  home  port  of  a  vessel  "  shall  be  deemed  to  be 
that  at  or  nearest  to  which  the  owner  usually  resides."  ^  The 
place  of  the  enrolment  of  a  vessel  \3  primdfaeie  her  home  port.^ 
But  it  may  be  shown  that  the  plage  of  enrolment  is  not  the  port 
nearest  to  the  usual  residence.  The  residence  which  determines 
the  home  port  of  a  vessel  and  her  proper  place  of  enrolment  is 
the  owner's  usual  residence.  He  can  have  but  one  usual  resi- 
dence, though  he  may  reside  at  many  different  places.  His  usual 
place  of  business,  which  for  some  commercial  purposes  may  be 
taken  as  his  place  of  residence,  cannot  be  considered  in  determin- 
ing a  vessel's  home  port.*  The  ship's  home  port,  or  in  other 
words  the  place  of  residence  of  the  managing  owner,  is  a  matter 
of  fact  to  be  determined  by  the  evidence.^ 

The  different  states  of  the  United  States  are  regarded  as  for- 
eign to  each  other  as  respects  the  ownership  of  a  vessel.® 

1682.  Supplies  and  repairs  furnished  to  a  vessel  in  her 
home  port  are  conclusively  presumed  to  have  been  furnished  on 
the  owner's  personal  credit,  and  no  lien  for  them  is  created  unless 
it  be  given  by  the  local  law  of  the  state.'' 

1  The  Cumberland,  30  Fed.  Kep.  Rep.  375  ;  The  Rapid  Transit,  su- 
449 ;    The  William    and  Emmeline,    pra. 

Blatchf.  &  H.  66.  «  The  E.  A.  Barnard,  2  Fed.  Rep. 

2  R.  S.  U.  S.  §  4141,  being  Act  of  712;  The  Mary  Chilton,  4  lb.  847. 
1792;   Morgan  v.  Parham,  16  "Wall.  «  The  Nestor,  1  Sumner,  73;  The 
471;   St.  Louis  V.  The  Ferry  Co.  11  Lulu,  10  Wall.   192;  The  Kalorama, 
Wall.  423;  White's  Banks.  Smith,  7  lb.  204;   The  Patapsco,  13  lb.  329; 
Wall.  646.  The  Belfast,   7  Wall.  624;  The  Sul- 

3  Blanchard  v.  The  Martha  Wash-  tana,  19  How.  362;  The  Guy,  9  Wall, 
ington,  1  Cliff.  463;  The  Superior,  758;  The  Chusan,  2  Story,  460;  The 
Newb.  176;  The  Jennie  B.  Gilkey,  19  Rich,  1  Cliff.  308;  The  Sarah  J.  Weed, 
Fed.  Rep.  127;  The  Sarah  Starr,  1  2  Low.  555;  The  James  Grey,  5 
Sprague,  453.  Blatchf.  496;  The  Plymouth  Rock,  13 

This  presumption  is  a  very  weak  lb.  505;  The  Regulator,  1  Haskell,  17; 

one,  because  the  nearest  port  may  The  Neversink,  5  Blatchf.  539;  The 

very  often  be  in  another  state  than  General  Burnside,  3  Fed.  Rep.  228; 

the  residence.      The  Rapid  Transit,  The  Cumberland,  30  lb.  449,  451,  per 

11  Fed.  Rep.  322,  329.  Leake,  J.;  The  Canada,  7  lb.  119. 

^  The  Thomas  Fletcher,  24  Fed.  '  Stephenson  v.  The  Francis,  21 
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There  can  be  no  lien  for  supplies  or  repairs  furnished  a  vessel 
at  the  port  of  her  owner's  residence,  although  she  be  registered  as 
of  a  foreign  port/  unless  the  person  furnishing  the  supplies  or 
repairs  has  been  misled  by  the  foreign  registration  into  giving 
credit  to  the  vessel  as  a  foreign  one.^  Nor  is  there  ordinarily 
any  lien  vrhen  the  owner  or  the  managing  owner  is  present  in  a 
foreign  port,  and  there  takes  general  charge  of  the  vessel  and  or- 
ders materials  for  her  without  acting  in  the  capacity  of  master.^ 

It  is  only  the  contract  of  the  master,  as  a  general  rule,  that 
creates  a  lien  upon  the  vessel ;  but  from  all  of  his  contracts 
made  in  a  foreign  port  for  necessary  supplies  or  repairs  to  the 
ship,  there  results  an  implied  hypothecation  of  the  ship  for  the 
payment. 

1683.  "Where  there  are  several  part  owners,  general  or 
special,  residing  in  different  states,  no  lien  arises  for  supplies 
furnished  in  the  state  of  the  known  residence  of  either.* 

Where  there  are  two  part  owners  who  reside  in  different  states, 
and  the  residence  of  both  is  known  to  those  who  furnish  supplies 
in  either  state,  the  presumption  of  personal  credit  applies  within 
one  state  as  much  as  within  the  other ;  and  consequently  no  lien 
could  arise  within  either  state.^  Though  the  registration  is  usu- 
ally but  not  necessarily  in  either  one  or  the  other  state,  the  place 
of  registration  is  immaterial  where  the  actual  residence  of  the 
owner  is  known.  The  nearest  port  may  often  be  in  another 
state  than  the  residence  of  the  owner  or  any  part  owner.  The 
lien  depends  upon  the  residence  of  the  owner  or  owners ;  and 
while  a  vessel  cannot  perhaps,  in  a  strict  sense,  have  two  home 

Fed.Kep.715;  The  Queen  of  St.  John,  Ben.  391;  S.  C.  14  Blatehf.  41;  The 

31  lb.    24 ;    Buddington   v.    Stewart,  Plymouth  Rock,  13  Blatehf.  505. 

14  Conn.  404,  409.  2  The  E.  A.   Barnard,  supra,  per 

It  has  been  held,  however,  that  in  a  Butler,  J. ;  The  Walkyrien,  11  Blatehf. 

case  of  pressing  necessity,  when  the  241 ;  The  St.  Jago  de  Cuba,  9  Wheat, 

master  cannot  well  communicate  with  409. 

the  owner,  he  may  bind  the  ship  for  ^  xhe  Regulator,  1  Haskell,  1 7 ;  The 

necessaries  supplied  at  a  home  port.  George  T.  Kemp,  2  Low.  477. 

Fox  V.  Holt,  36  Conn.  558,  560,  571.  *  Stephenson  v.    The   Francis,  21 

1  The  E.  A.  Barnard,  2  Fed.  Rep.  Fed.  Rep.  715;  The  Rapid  Transit,  11 

712;  The  Mary  Chilton,  4  lb.  847;  Fed.  Rep.  322,  328. 

Beinecke   v.  The  Secret,  3  lb.  665;  ^  Stephenson  v.  The  Francis,  supra, 

The  Norman,  6  lb.  406;  The  Albany,  per  Brown,  J.;  The  E.  A.  Barnard, 

4  Dill.  439;  Hill  v.  The  Golden  Gate,  supra;  The  Mary  Chilton,  s«pm ;  Hill 

1  Newb.  308;  The  Alice  Tainter,  5  v.  The  Golden  Gate,  supra. 
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ports,  she  may  be  a  domestic  vessel  in  two  or  more  states.  No 
lien  can  arise  for  material-men  in  any  state  where  an  owner  or 
part  owner  resides.^ 

Repairs  were  furnished  in  Philadelphia  to  a  vessel  wholly 
owned  and  registered  in  New  Jersey.  One  sixth  of  the  vessel 
was  sold  to  a  resident  of  Philadelphia,  who  was  thereupon  made 
managing  owner,  and  a  new  registry  was  taken  out  in  Philadel- 
phia; and  the  repairs  were  continued  under  his  direction.  It 
was  held  that  a  lien  accrued  for  the  repairs  prior  to  the  sale  of 
the  one  sixth,  but  that  there  was  no  lien  for  those  made  after- 
wards.2 

1684.  No  maritime  lien  exists  for  supplies  sent  from  one 
state  to  a  vessel  then  lying  at  her  home  port  within  an  ad- 
joining state  which  is  the  state  of  the  owner's  residence.  In  such 
case  the  supplies  are  not  furnished  in  a  foreign  port,  but  in  the 
vessel's  home  port.  Thus,  if  a  vessel  is  owned  in  New  Jersey, 
and  while  she  is  lying  at  a  wharf  at  Keyport  in  that  State,  across 
the  bay  of  New  York,  supplies  are  furnished  from  New  York, 
they  are  furnished  in  the  vessel's  home  port,  and  no  maritime  lien 
exists  therefor.^ 

1685.  But  if  the  owners  of  a  domestic  vessel  hold  her  out 
as  a  foreign  ship,  supplies  furnished  upon  the  faith  of  the  for- 
eign ownership  are  a  lien  upon  her,  the  owners  being  estopped 
from  taking  advantage  of  their  own  misrepresentation.*  The 
fact  that  the  name  of  a  foreign  port  is  painted  on  the  stern  of 
the  vessel  is  no  representation  of  the  foreign  character  of  the 
vessel ;  nor  is  the  statement  by  the  owner  that  the  vessel  is  reg- 
istered in  a  foreign  port  any  representation  that  she  is  a  foreign 
vessel.^ 

1686.  There  is  a  presumption  that  repairs  or  supplies 
furnished  to  the  master  in  a  foreign  port  were  furnished  on 
the  credit  of  the  vessel.®     This  presumption  is  strengthened 

1  The  Rapid  Transit,  11  Fed.  Eep.  416  ;  The  Nestor,   1  Sumner,  72,  75; 

322.  The  Mary  Chilton,  4  Fed.  Rep.  847; 

^  Tree    v.    The    Indiana,   Crabbe,  Stephenson  v.  The   Francis,   21   lb. 

479.  715;   The  E.  A.  Barnard,  2  lb.  712, 

»  The  Mary  McCabe,  22  Fed.  Rep.  716. 

750;  The  Eliza  Jane,  1  Sprague,  152.  «  The  Mary  Chilton,  supra. 

*  St.  Jago  de  Cuba,  9  Wheat.  409,  «  The  Belfast,   7  Wall.  624,  643  ; 
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by  showing  that  the  repairs  or  supplies  were  charged  to  the  ves- 
sel at  the  time  they  were  made,^  and  it  is  not  overthrown  by  the 
fact  that  the  libellants,  when  they  undertook  the  repairs,  did  not 
know  where  the  owner  resided ;  nor  by  the  fact  that  they  were 
made  at  the  request  of  the  owner's  agent  at  the  port  where  the 
repairs  were  made ;  nor  by  the  fact  that  ninety  days  were  given 
the  owner  in  which  to  pay  for  the  repairs;  nor  by  the  fact  that 
the  libellants  asked  the  agent  to  give  his  note  for  the  debt.^  The 
master,  when  in  a  foreign  port,  in  the  absence  of  the  owner,  is 
presumably  without  other  means  than  the  credit  of  the  ship  to 
obtain  necessary  supplies  or  repairs. 

An  agreement  between  the  owners  and  the  captain  that  the 
latter  should  for  a  certain  sum  find  the  crew  and  supply  pro- 
visions, does  not  afEect  the  lien  of  one  who  furnished  provisions, 
in  a  foreign  port  without  knowledge  of  the  agreement.^ 

1687.  A  lien  exists  for  supplies  furnished  to  a  vessel  in  a 
foreign  port  by  a  citizen  of  the  vessel's  home  port.*  New- 
port is  a  foreign  port  to  Boston,  the  home  port  of  a  vessel. 
Therefore  one  who  furnishes  supplies  to  a  yacht  at  Newport  is 
entitled  to  a  lien  under  the  general  admiralty  law,  although  the 
person  who  supplied  them  resided  at  the  port  of  Boston,  and  fur- 
nished the  supplies  upon  an  order  received  at  Boston  from  New- 
port, and  these  were  sent  to  the  yacht  at  Newport  by  express.^ 

1688.  Supplies  or  repairs  obtained  by  an  owner  in  per- 
son, not  being  the  master,  in  a  foreign  port,  are  presumed  to 
be  furnished  on  his  personal  credit  only,  unless  it  be  shown 
that  there  was  some  reference  made  in  the  negotiations  to  the 
ship  as  a  source  of  credit,  or  that  some  other  circumstance 
clearly  indicates  the  intention  of  the  parties  to  bind  the  ship.^ 

The  Emily    Souder,    17    Wall.   666,  ^  xhe  Comfort,  supra. 

670;    The  Lulu,  10  Wall.  192  ;  The  ^  The  New  Champion,  supra. 

Eliza  Jane,  1  Sprague,  152;  The  Pa-  ^  The    Sarah    J.    Weed,    2    Low. 

tapsco,  13  Wall.  329;   The  Comfort,  555;    The   Agnes    Barton,    26   Fed. 

25    Fed.    Rep.   168;    The   Charlotte  Rep.  542. 

Vanderbilt,   19    lb.    219;    The  New  ^  The  Huron,  29  Fed.  Rep.  183. 

Champion,  17  lb.  816;  The  Secret,  15  «  The  St.  Jago  de  Cuba,  9  Wheat, 

lb.   480;  The  E.  A.  Baisley,  13  lb.  409;  Thomas  v.  Osborn,  19  How.  22, 

703;  The   Esteban  de  Antunano,  31  per  Taney,  C.  J. ;  The  Grapeshot,  9 

lb.  920,  per  Pardee,   J.;  Randall  v.  Wall.    136;   The   Lulu,   supra;  The 

Roche,  30  N.  J.  L.  220.  Emily  Souder, supra;  The  Mary  Chil- 

^  The  Comfort,  supra.  ton,  14  Fed.  Rep.  847  ;    Stephenson 
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The  intention  of  the  parties,  to  be  gathered  from  all  the  circum- 
stances of  the  transaction,  determines  the  question  of  the  credit 
and  the  existence  of  the  lien.^  This  subject  is  ably  examined, 
and  the  law  clearly  stated,  by  Judge  Brown,  of  the  Southern 
District  Court  of  New  York,  in  a  recent  case.^  "  There  is  no 
presumption  of  law,"  he  says,  "  that  an  owner,  because  he  is  in 
a  foreign  port,  including  in  that  designation  the  different  states 
of  this  country,  is  without  means,  reputation,  or  credit,  and  has 
no  other  resource  but  the  ship  to  obtain  needed  supplies.  The 
reason  for  the  primd  facie  presumption  in  the  case  of  supplies 
ordered  by  the  master  in  a  foreign  port  does  not  apply,  there- 
fore, where  the  owner  is  present  and  orders  the  supplies  in  per- 
son ;  and  hence  no  such  primd  facie  presumption  in  the  latter 
case  has  ever  been  recognized.  Maritime  liens  for  repairs  and 
supplies,  being  secret  incumbrances,  are  not  favored.  They  are 
allowed  only  upon  grounds  of  commercial  convenience  and  ne- 
cessity. In  the  state  of  the  owners  residence,  where  he  is  pre- 
sumptively present,  or  within  easy  communication,  no  mere 
maritime  lien  for  repairs  and  supplies  there  furnished  is  by  our 
law  in  any  case  allowed.  In  that  case  the  presumption  of  law  is 
conclusive,  that  the  owner  or  his  representative  is  within  reach ; 
that  he  is  able  to  supply  his  ship  upon  his  ordinary  responsi- 
bility ;  and  that  he  intends  to  do  so  without  burdening  her  with 
secret  liens.  In  a  foreign  port,  when  the  owner  is  present  and 
procures  the  supplies  in  person,  not  being  master,  in  the  absence 
of  any  express  reference  to  the  ship  as  a  source  of  credit,  the 
same  presumption  as  to  the  owner's  means  and  as  to  his  inten- 
tion exists  prima  facie ;  but  this  presumption  is  not  conclusive, 
as  in  the  home  port,  and  may  be  repelled  by  proof  drawn  either 
from  the  express  language  of  the  parties,  or  from  any  other  cir- 
cumstances satisfactorily  showing  that  a  credit  of  the  ship  was 
within  the  common  intention ;  and  when  this  intention  appears 
the  lien  will  be  sustained.  This  is  allowed  because  even  an 
owner  in  a  foreign  port  may  be  without  means,  reputation,  or 
credit,  and  hence  may  be  under  the  same  necessity  as  the  mas- 
ter for  making  use  of  the  credit  of  the  ship." 

V.  The  Francis,  21  lb.  715,  719,  per        i  The  Eapid  Transit,  11  Fed.  Rep. 

Brown,  J.;  The  Mary  Morgan,  28  lb.     322,  329;  The  Jeanie  Landles,  17  lb. 

196  ;  The  Regulator,  1  Haskell,  17;     91. 

Sarchet  v.  The  Davis,  Crabbe,  184,        ^  Stephenson  v.  The  Francis,  su/ira. 

196;    The  Kingston,   23    Fed.  Rep. 

200. 
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Hence  an  exception  to  the  rule  is  established,  that  supplies 
ordered  by  the  owner  in  person  in  a  foreign  port  may  be  made 
a  charge  on  the  ship  by  agreement  or  understanding  of.  the 
parties.^  It  is  always  possible  for  the  owner  to  bind  the  vessel 
by  an  express  lien,  but  there  can  be  no  implied  lien  when  the 
contract  is  made  by  a  known  owner.^ 

1689.  The  fact  that  a  material-man  has  charged,  to  the 
ship  on  his  books  supplies  ordered  by  the  owner  in  person  is 
of  very  little  weight  even  as  showing  his  own  intention  to  charge 
the  ship  with  their  price.^  "  The  usual  practice  of  merchants  to 
make  such  charges  against  the  vessel  indifferently,  whether  the 
vessel  be  in  her  home  port  or  not,  shows  that  such  a  charge  is 
very  slight,  if  any,  evidence  of  an  actual  reliance  on  the  ship.  In 
practice  it  is  scarcely  more  than  a  habit  adopted  by  merchants  in 
order  that  their  books  may  not  tell  against  them,  if,  in  fact,  they 
would  be  entitled  to  hold  the  ship.  But  when  nothing  on  that 
subject  is  spoken  of  between  the  parties,  a  mere  secret  intention 
of  the  material-man  to  charge  the  ship,  in  no  way  communicated 
to  the  owner  at  the  time,  can  have  no  weight  as  evidence  of  the 
common  intent.  The  question  is,  what  did  the  conversation  of 
the  parties  or  the  circumstances  of  the  transaction  authorize  the 
libellants  to  understand  as  the  basis  of  furnishing  the  supplies  ? 
In  some  cases  a  few  words  or  slight  circumstances  may  clearly 
indicate  the  common  intention.  If  an  owner  seeks  supplies  of 
an  entire  stranger  in  a  foreign  port,  something  will  almost  neces- 
sarily occur  in  the  ordinary  course  of  business  to  indicate  whether 
the  intention  is  to  rely  on  his  personal  credit,  or  on  that  of  the 
ship  also."  * 

1690.  In  case  the  dealing  is  with  one  known  to  be  a  char- 
terer, the  presumption  is  stronger  that  the  dealing  is  upon  his 
personal  credit  only,  if  the  supplies  be  such  as  are  required  in 
the  ordinary  course  of  the  ship's  business,  and  are  not  obtained 

1  The  Kalorama,   10    Wall.   204  ;  where  the  cases  are  examined  by  But- 

The   James   Guy,   1    Ben.  112;   The  ler,  J. 

Union  Express,  1  Brown  Adm.  537;  "  The  Mary  Morgan,  supra. 

The  Sarah  Harris,   7  Ben.  177;  Ste-  »  Beinecke  v.  The  Secret,  8  Fed. 

phenson  «.  The  Francis,  21  Fed.  Rep.  Kep.   665,  667;   Stephenson   v.   The 

715,  722,  per  Brown,  J.   And  see  The  Francis,  supra. 

George  T.  Kemp,  2  Lowell,  477,  and  *  Stephenson  v.  The  Francis,  supra, 

The  Mary  Morgan,  28  Fed.  Rep.  196,  per  Brown,  J. 
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in  a  port  of  distress,  for  it  is  well  known  that  the  charterer  is 
bound  to  pay  for  such  supplies  himself,  and  has  no  power  to 
charge  them  to  the  ship.^  There  may  be  exceptional  cases  in 
which  a  charterer  may  bind  the  ship  for  ordinary  supplies ;  as 
where  the  charterer  is  a  distant  foreign  corporation,  known  to  be 
insolvent,^  or  where  the  vessel  is  in  a  port  of  distress,  on  an  un- 
finished voyage,  and  the  interests  of  the  general  owners  require 
that  she  should  be  made  liable,  if  necessary,  for  repairs  or  sup- 
plies, in  order  to  complete  her  vc^age.^  But  ordinarily  the  mere 
fact  that  the  material-man  knew  that  the  person  ordering  the 
supplies  was  a  charterer,  implies  that  the  material-man  knew 
that  the  charterer,  and  not  the  owner,  or  the  vessel,  was  bound 
to  pay  for  her  necessary  supplies.* 

1691.  There  is  no  lien  for  supplies  obtained  by  a  charterer 
at  the  place  of  his  residence,  though  the  general  owners  reside 
elsewhere,  so  that  as  to  them  the  port  where  the  supplies  are  fur- 
nished is  a  foreign  port.^ 

A  charterer  having  control  of  a  vessel  is  regarded  as  the  owner 
fro  hae  vice,  and  his  residence  alone  is  looked  to  in  determining 
the  home  or  foreign  character  of  the  vessel.  Supplies  furnished 
in  the  state  of  the  residence  of  the  charterer  are  presumed  to 
have  been  furnished  on  his  personal  credit  only. 

But  the  charterer  is  the  owner  only  in  a  very  modified  sense. 

1  Gracie  v.  Palmer,  8  Wheat.  605,  short  trips,  and  they  know,  or  are 
639  ;  The  Freeman  i\  Buckingham,  chargeable  with  knowledge  of,  his  ob- 
18  How.182;  TheColumbus,5  Sawyer,  ligations  to  the  general  owner  to  pay 
487;  The  William  Cook,  1 2  Fed.  Rep.  for  the  supplies  himself  and  not  to 
919  ;  Stephenson  v.  The  Francis,  21  charge  the  ship  therefor,  it  seems  to 
lb.  715,  per  Brown,  J.;  Neill  v.  The  me  but  reasonable  to  require  that  the 
Francis,  lb.  921  ;  Beinecke  v.  The  material-men,  if  they  do  not  mean  to 
Secret,  3  lb.  665 ;  S.  C.  15  lb.  480 ;  furnish  supplies  except  on  the  credit 
The  Norman,  6  lb.  406;  S.  C.  28  lb.  of  the  ship,  should,  at  least,  make 
383.  that  fact  known,  unless  other  circum- 

2  The  Patapsco,  13  Wall.  329;  The  stances  make  the  common  intent  so 
Monsoon,  1  Sprague,  3  7.  clear  as  to  dispense  with  the  need  of 

2  The  City  of  New  York,  3  Blatchf.  any  express  mention  of  this  source  of 

187,  189;  Stephenson  v.  The  Francis,  credit."    Per  Brown,  J. 

supra ;    The   Sydney   L.    Wright,   5  »  The  Pirate,  32   Fed.  Rep.  486  ; 

Hughes,  474;  The  India,  14  Fed.  Rep.  The    Secret,  supra;    The    Norman, 

476;  S.  C.  16  lb.  262.  supra;   Stephenson   v.   The   Francis, 

*  Stephenson  u.  The  Francis,  s«j)ra.  supra;  The  Cumberland,  30  lb.  449  ; 

"Where   material-men   furnish  ordi-  Hill  v.  The  Golden  Gate,  1   Newb. 

nary  supplies  to  a  known  charterer  in  Adm.  308. 
person,  who  is  running  a  vessel  upon 
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"  He  can  neither  sell  nor  mortgage  the  vessel,  nor  use  her  for  a 
dii?erent  purpose  from  that  specified.  He  cannot,  like  the  owner, 
complete  an  hypothecation  by  a  mortgage  at  his  residence,  no 
matter  how  much  he  may  need  '  wings  and  legs  to  the  forfeited 
hull  to  get  back,  for  the  benefit  of  all  concerned.'  The  presump- 
tion is  against  the  tacit  hypothecation  in  the  home  port,  for  it  is 
always  within  the  owner's  power  to  make  an  express  hypotheca- 
tion or  mortgage,  if  deemed  necessary  ;  but  this  the  charterer  is 
unable  to  do,  and  the  object  for  which  maritime  liens  and  pri- 
ority of  payment  is  recognized  is  defeated.  The  doctrine  of  the 
residence  of  the  charterers  being  accepted  as  the  home  port  of 
the  vessel,  is  a  fiction  of  the  law  for  equitable  purposes,  which 
will,  I  am  satisfied,  be  set  aside  whenever  the  peculiar  circum- 
stances of  a  case  demand.  In  every  case  the  decision  seems  to 
have  been  based  upon  the  knowledge  of  the  charter,  and  the 
duties  of  the  charterer  under  it,  and  the  unwillingness  of  the 
courts  to  aid  the  material-men  in  obtaining  from  the  owner  com- 
pensation for  that  which  he  had  purchased  at  the  request  and  for 
the  benefit  of  the  charterer,  knowing  at  the  time  that  the  char- 
terer had  promised  to  pay.  This  knowledge  has  been  presumed 
from  the  fact  of  dealing  with  the  charterer  and  not  the  master  ; 
from  public  notice  of  the  charter  by  the  reenrolment  or  registry 
of  the  vessel ;  or  from  direct  information."  ^  Though  the  vessel 
is  foreign  in  respect  to  original  owners,  it  is  not  foreign  in  re- 
spect to  the  charterer  who  is  the  owner  pro  hac  vice.  In  such 
case,  when  the  charterer  who  is  bound  to  supply  these  necessities 
is  present  at  the  place  of  his  residence,  and  himself  contracts  for 
the  supplies,  there  is  no  implication  that  the  ship's  necessities 
could  not  be  relieved  except  by  pledging  her  credit. 

No  lien  exists  for  materials  furnished  to  the  charterer  in  the 
home  port  of  a  vessel,  under  an  agreement  to  accept  in  part  pay- 
ment the  note  of  the  freighter,  if  from  the  evidence  it  appears 
that  the  material-man  was  aware  of  the  terms  of  the  charter 
party,  and  did  not  suppose  or  believe,  at  the  time  the  work  and 
materials  were  contracted  for,  that  they  were  to  be  supplied  on 
the  credit  of  the  boat  or  its  owners.^ 

It  is  even  held  that  it  is  immaterial  that  the  person  who  fur- 
nished the  supplies  trusted  the  ship,  and  had  no  knowledge  that 

1  The  Cumberland,   30  Fed.  Kep.     715;  The   Secret,    15  lb.  480;   The 
449  ;  per  Locke,  J.,  citing  The  Nor-    William  Cook,  12  Fed.  Rep.  919. 
man,  6  lb.  406  ;  The  Francis,  21  lb.        ^  xhe  Howard,  29  Fed.  Rep.  604. 
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the  person  who  ordered  the  supplies  was  the  charterer  of  the 
vessel.^ 

The  charterer  of  a  steamer  for  the  season,  not  being  the 
master,  applied  in  person  to  coal  dealers  in  Philadelphia  for  coal, 
upon  her  first  trip  thither  from  Bridgeport,  Connecticut,  stating 
that  he  had  a  charter  for  the  season,  and  directed  the  coal  to  be 
billed  to  him,  and  gave  in  payment  his  check  on  a  Bridgeport 
bank,  stating  that  it  was  not  then  good,  but  he  thought  it  would 
be  when  presented.  No  reference  was  made  to  the  vessel  as  a 
source  of  credit,  and  there  was  no  inquiry  made  of  the  master 
and  no  dealing  with  him,  or  with  any  other  oflBcer  or  agent  of 
the  ship,  and  the  charterer  had,  by  the  terms  of  the  charter 
party,  agreed  to  pay  for  all  such  supplies.  It  was  held  that  the 
circumstances  indicated  to  the  libellants  that  the  application  for 
coal  was  upon  the  charterer's  credit  only,  and  that,  in  furnishing 
the  coal  thereupon  without  any  dissent  or  reference  to  the  credit 
of  the  ship,  or  inquiry  of  the  master,  the  libellants  must  be  held 
to  have  acquiesced  in  trusting  to  the  charterer  only,  and  that 
the  ship  was  not  bound.^ 

1692.  "Where,  however,  the  general  owner  retains  posses- 
sion and  immediate  control  of  the  vessel,  the  charter  party  being 
merely  a  contract  of  affreightment,  the  character  of  the  vessel, 
whether  foreign  or  not,  is  determined  by  the  place  of  residence  of 
the  owner,  rather  than  that  of  the  charterer.^ 

And  so  where  the  master  himself  was  the  charterer,  a  material- 
man who  dealt  with  him  in  a  foreign  port  in  his  character  as 
master,  without  knowledge  of  the  charter,  was  held  entitled  to  a 
lien,  although  the  master  was  a  resident  of  the  port.  A  creditor 
is  not  affected  by  the  residence  or  non-residence  of  the  master, 
and  dealing  with  him  as  master  is  not  affected  by  other  relations 
which  he  may  have  with  the  owner  unless  notified  of  them.* 

1  The  Norman,  6  Fed.  Rep.  406.  reason  why  such  dealings,  not  being 

"  Neill  V.  The  Francis,  21  Fed.  Rep.  a  case  of  actual  necessity  or  distress, 

921,  924,  per  Brown,  J.  "  In  dealing,  should  not  be  held  subject  to  the  pre- 

not  with  the  master,  who  in  a  foreign  else    limitations    of    the    charterer's 

port  represents  by  the  marine  law  the  powers  as  specified  by  the  charter,  of 

interests  of  all  parties,  and  presump-  which  the  material-man  has,  or  is  af- 

tively  knows  the  needs  of  the  ship  and  fected  with,  knowledge." 

its  limitations,  but  with  a  known  char-  ^  Certain    Logs    of    Mahogany,    2 

terer  only,  not  being  an  officer  of  the  Sumner,    589  ;    Marcardier    v.    The 

ship,  and  for  mere  ordinary  supplies,  Chesapeake  Ins.  Co.  8  Cranch,  39. 

there  is  no  sound  legal  or  commercial  *  The   Cumberland,  30  Fed.  Rep. 
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III.    What  Supplies  and  Advances  create  Maritime  Liens. 

1693.  It  is  only  for  necessary  supplies  and  repairs  that  a 
lien  is  implied,  even  when  furnished  in  a  foreign  port  upon  the 
order  of  the  master.  The  fact  that  the  master  orders  the  sup- 
plies or  repairs  is  ordinarily  sufficient  proof  that  they  are  neces- 
sary, unless  the  material-man  is  affected  with  knowledge  that  they 
are  not  necessary.  But  much  depends  upon  the  nature  of  the 
articles  ordered.  Some  things  are  in  their  nature  necessary,  while 
others  are  not  necessary.  Thus,  a  ship's  chronometer  is  a  neces- 
sity, and  therefore  a  lien  arises  for  one  obtained  by  the  master  in 
a  foreign  port  upon  the  credit  of  the  vessel.^ 

Rope  for  the  use  of  a  ship  in  discharging  her  cargo  comes 
under  the  head  of  necessary  supplies  for  which  the  vessel  is 
bound.  A  private  arrangement  with  a  stevedore  that  h^e  shall 
furnish  his  own  rope  does  not  change  the  nature  of  the  service 
to  the  vessel,  nor  prevent  a  lien  therefor  attaching  in  favor  of 
the  material-man  who  furnished  the  rope  on  the  vessel's  account 
without  knowledge  of  such  agreement.^ 

1694.  There  is  no  lien  for  family  supplies  and  hay  and 
oats  furnished  on  board  a  canal-boat  laid  up  at  Buffalo  for 
the  winter,  vrithout  the  order  of  the  captain  or  owner  of  the 
boat,  where  it  appears  that  ihe  articles  were  purchased  for  men 
and  horses  employed  at  work  upon  the  streets  of  Buffalo.  Such 
supplies  are  not  maritime ;  they  do  not  enable  the  boat  to  earn 
freight.^ 

There  is  no  maritime  lien  for  clothing  furnished  to  seamen 
unless  it  is  so  needed  that  it  is  essential  to  the  prosecution  of  the 
voyage.* 

But  expenses  for  provisions  provided  for  the  passengers  and 
crew  on  board  a  vessel  seized  by  the  officers  of  government  for 
piracy,  after  her  arrival  at  port,  and  before  the  service  of  an  at- 
tachment under  libel  for  forfeiture,  may  be  allowed  against  the 
vessel.^ 

1  The  Georgia,  32  Fed.  Rep.  637.  *  Rosenthal    v.    The   Die   Garten- 

2  The  Ludgate  Hill,  21  Fed.  Rep.     tauhe,  5  Fed.  Rep.  827. 

431.  6  The  City  of  Mexico,  28  Fed.  Rep. 

3  The  T.   L.  Wadsworth,  13  Fed.     239. 
Rep.  46. 
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1695.  The  master  cannot  bind  the  vessel  by  a  lien  for  the 
purchase-money  of  a  cargo,^  nor  can  he  pledge  the  credit  of 
the  vessel  for  advances  obtained  for  the  purchase  of  a  cargo.^ 
He  can  only  pledge  the  credit  of  the  vessel  in  cases  of  necessity 
for  the  purpose  of  repairs,  and  other  things  indispensable  to  the 
prosecution  of  the  voyage. 

1696.  The  liability  of  a  vessel  for  supplies  or  repairs 
arises  from  the  actual  furnishing  of  the  supplies,  or  the  mak- 
ing of  the  repairs.  There  is  no  maritime  lien  for  damages  arising 
from  a  breach  of  contract  to  accept  supplies  ordered,  or  to  allow 
repairs  contracted  for  to  be  made.  For  such  damages  the  party 
aggrieved  must  look  to  the  master  or  the  owner  personally.^ 

Under  statutes  giving  liens  for  materials  furnished,  if  they  are 
prepared  and  furnished  for  a  particular  vessel,  a  lien  attaches  for 
them  although  they  are  not  actually  used  in  the  construction  or 
repair  of  the  vessel,  unless  the  statute  in  terms  provides  that 
they  shall  be  used  as  well  as  furnished.* 

1697.  A  court  of  admiralty  will  not  take  jurisdiction  of  a 
libel  for  a  general  balance  of  account  where  some  of  the  items 
only  are  a  lien  upon  the  vessel  and  many  of  them  are  not.^  A 
libel  for  a  balance  of  account  can  be  sustained  only  in  case  all 
the  items  are  a  lien  upon  the  vessel,  and  the  credits  can  be 
treated  as  so  much  payment  upon  account.  Judge  Ware  thus 
states  the  admiralty  jurisdiction  of  accounts  :  ^  "  When  it  is  said 
that  the  admiralty  has  no  jurisdiction  over  matters  of  account, 
the  meaning  I  understand  to  be,  —  first,  if  the  settlement  of  the 
account  is  the  sole  object  of  the  suit,  it  is  clear  that  the  court 

1  The  Ole  Oleson,  20  Fed.  Rep.  to  show  that  they  were  such  as  are 
384.  suitable  to  the  object,  and  of  such  an 

2  The  Mary,  1  Paine,  671,  674  ;  amount  as  might  be  supposed  to  be 
The  Josephine  Spangler,  9  Fed.  Rep.  required  for  that  purpose.  But  the 
773.  act  does  not  go  on  to  add,  used  for 

*  The  Pacific,  1  Blatchf.  570;  The  and  in  the  construction  of  the  vessel. 
Cdbarga,  3  Blatchf.  7^;  Dalzel  v.  The  All  that  the  words  of  the  statute  re- 
Daniel  Kaine,  31  Fed.  Rep.  746.  quire  is,  that  they  should  be  furnished 

^  Barstow    v.  Robinson,    2    Allen  for  and  on  account  of  the  vessel." 
(Mass.),  605;  The  Kearsarge,  Ware,        ^  The  Saginaw,  32  Fed.  Rep.  176; 

546,  554.     In  the  latter  case,  Ware,  Minturn   v.  Maynard,   17  How.  477; 

J.,  said:  "The  lien  is  given  where  the  The    Larch,    3    Ware,    28,    34,   per 

materials  are  furnished  for  and  on  ac-  Ware,  J. 
count  of  the  vessel.     Undoubtedly  it        "  The  Larch,  supra. 
may  be  necessary  for  the  material-men 
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has  not  jurisdiction,  although  it  might  have  over  each  particular 
item ;  secondly,  when  it  is  not  the  sole  object,  if  it  is  apparent 
from  the  pleadings  that  this  is  one  principal  object,  though  not 
the  sole  one,  and  the  accounts  are  long  and  intricate  and  mul- 
tifarious, the  court  will  decline  to  take  jurisdiction.  It  will  not, 
as  observed  by  Lord  Stowell,  allow  its  jurisdiction  to  be  used 
as  a  peg  to  hang  a  case  upon  which  properly  belongs  to  another 
forum.  When  the  account  arises  incidentally,  it  has  been  point- 
edly said  that  the  court  holds  itself  bound  to  move  within  re- 
stricted limits.  But  it  is  very  clear  that  the  jurisdiction  is  not 
included  by  the  simple  fact  of  there  being  cross  demands.  In 
all  cases  where  there  are  such  incidentally  arising  in  a  case,  it  is 
a  question  addressed  to  the  sound  discretion  of  the  court,  whether 
it  will  take  cognizance  of  the  case  or  not,  and  to  be  determined 
by  the  general  principles  before  stated." 

1698.  There  is  no  maritime  lien  in  favor  of  underwriters 
for  unpaid  premiums  of  insurance.^  Insurance  is  not  a  marine 
contract,  because  it  does  not  aid  the  vessel.  It  enures  solely  to 
the  personal  interest  of  the  owner.  It  contributes  to  no  fund  for 
the  general  use  of  those  having  claims  against  the  vessel.  The 
contract  is  peculiarly  distinguishable  from  the  class  of  maritime 
engagements  which  import  a  lien.  "  One  reason  why  the  master 
of  a  vessel,  clothed  as  he  is  with  almost  plenary  powers  to  repre- 
sent the  owner,  extending  even  to  the  authority  to  sell  the  ship, 
when  necessity  justifies  a  sale,  cannot  enter  into  a  contract  for 
insurance,  is  because  such  a  contract  does  not  aid  the  vessel. 
It  enures  solely  to  the  personal  interest  of  the  owner,"  ^  There 
is  an  earlier  case,  however,  which  holds  that  there  is  a  lien  for 
premiums  against  a  ship  in  favor  of  an  underwriter.^  After  con- 
siderable doubt  and  conflict  of  authority,  it  has  been  settled  that 
a  policy  of  insurance  is  a  marine  contract  of  which  a  court  of 
admiralty  has  jurisdiction,  and  a  libel  may  be  maintained  upon 
a  policy,  in   case   of   loss,  against   the  underwriter.*     Starting 

1  The  John  T.Moore,  3  Woods,  61,  »  The  Dolphin,  1  Flip.  580  (1876). 
68;  Insurance  Co.  v.  Proceeds,  23  *  De  Lovio  v.  Boit,  2  Gall.  398, 
Blatchf.  292  ;  S.  C.  24  Fed.  Rep.  where  Judge  Story  delivered  an  elabo- 
559  ;  .S".  C.  22  lb.  109  ;  The  Jennie  rate  and  learned  opinion,  sustaining 
B.  Gilkey,  19  lb.  127 ;  The  Paola  R.  jurisdiction  of  a  libel  upon  a  policy  of 
32  lb.  74.  See  note  to  The  Dolphin,  insurance.  Gloucester  Ins.  Co.  v. 
1  Flip.  580,  592,  by  Reporter.  Younger,  2  Curtis,  322;  Insurance  Co. 

2  Insurance   Co.  v.  Proceeds,  supra,  v.  Dunham,  11  Wall.  1. 
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with  this  proposition  it  was  contended  and  held  in  the  case  of 
The  Dolphin  ^  that  it  followed  as  a  necessary  corollary  that  the 
underwriter  might  maintain  a  suit  in  admiralty  for  the  premium, 
for  if  the  maritime  character  of  the  contract  could  be  invoked  by 
one  party  it  could  be  by  the  other.  In  the  opinion  of  the  learned 
judge,  he  concedes  that  the  general  sentiment  of  the  profession 
is  adverse  to  the  existence  of  such  a  lien.  The  court  in  a  recent 
case,  referring  to  this  concession,  say  that  the  lien  should  not  be 
extended  to  a  contract  to  which  it  has  not  generally  been  sup- 
posed to  adhere,  even  if  the  analogies  should  justify  recogniz- 
ing it.^ 

1699.  One  who  advances  money  upon  the  credit  of  a  ves- 
sel to  pay  claims  of  a  maritime  nature  has  a  lien  of  the  same 
rank  as  the  claims  which  were  paid  with  the  money  advanced.^ 
A  second  lender,  who  advances  money  to  pay  money  first  ob- 
tained of  another  for  such  purpose,  occupies  the  same  place  as 
the  first  lender  and  is  entitled  to  the  lien.*  These  rules  apply 
as  well  to  advances  to  pay  lien  claims  under  state  statutes.^ 

An  advance  of  money,  to  relieve  a  vessel  from  attachment  for 
a  debt  which  is  a  maritime  lien  upon  the  vessel,  entitles  the 
lender  to  a  lien  of  the  same  rank  as  that  from  which  he  relieved 
the  vessel.®  But  if  the  debt  be  a  general  debt  of  the  owner, 
which  is  not  a  lien  upon  the  vessel,  the  lender  obtains  no  lien 
upon  the  vessel  by  relieving  it  from  attachment  for  such  debt ; 
and  the  master  can  impose  no  lien  for  such  purpose  upon  the 
vessel  by  express  agreement.'^ 

But  if  advances  be  made  to  meet  general  expenses,  a  lien  can 
be  maintained  only  so  far  as  it  can  be  shown  that  these  expenses 

1  1  Flip.  580,  592.  Prior  to  this  The  Emily  Souder,  17  Wall.  666  ; 
case,  as  stated  by  Brown,  J.,  in  his  Thomas  v.  Osborn,  19  How.  22;  The 
opinion,  it  is  believed  that  no  direct  Lulu,  10  Wall.  192  ;  The  Grapeshot, 
adjudication  upon  this  point  is  to  be  9  Wall.  130;  Insurance  Co.  v.  Bar- 
found  either  in  this  country  or  Eng-  ing,  20  Wall.  159 ;  The  Cumberland, 
land.  The  Illinois,  2  Flip.  383;  The  30  Fed.  Rep.  449. 
Guiding  Star,  9  Fed.  Kep.  521;  af-  «  The  Thomas  Sherlock,  22  Fed. 
firmed,  18  lb.  2G3.  Rep.  253 ;  The  Tangier,  2  Lowell,  7; 

^  Insurance    Co.   v.    Proceeds,    24  The  Guiding  Star,  supra. 

Fed.  Rep.  559.  6  xhe  General  Tompkins,  9  Fed. 

8  The  William  F.  Safford,  1  Lush.  Rep.  620.    See,  however,  The  City  of 

69;  Dalzell  v.  The  Daniel  Kaine,  31  Salem,  31  Fed.  Rep.  616. 

Fed.  Rep.  746 ;   The  Isaac  May,  21  «  The  North  Star,  Lush.  45. 

lb.  687;    The   Guiding   Star,  supra;  '  The  A.  R.  Dunlap,  1  Lowell,  350. 
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were  maritime.  If  it  appears  that  the  party  making  the  ad- 
vances knew  that  they  were  to  be  applied  to  miscellaneous 
claims,  and  the  master  is  unable  to  show  how  much  was  applied 
to  pay  maritime  claims,  and  how  much  to  pay  non-maritime 
claims,  no  lien  can  be  declared  in  favor  of  the  advances.^  A 
bank  discounting  a  note  for  a  steamboat,  or  making  her  a  gen- 
eral loan  at  her  home  port,  has  no  lien  against  her.^ 

IV.    What  Services  are  Maritime  and  Create  Liens. 

1700.  Seamen  have  a  lien  upon  the  vessel  and  its  proceeds 
for  the  payment  of  their  wages.  Even  a  vessel  under  charter  is 
liable  for  the  wages  of  seamen  hired  by  the  charterer,  although 
the  owner  may  not  be  personally  liable  therefor.^  But  a  sea- 
man must  perform  the  duties  of  a  seaman  to  be  entitled  to  the 
lien.  Thus,  if  a  seaman  performs  the  work  of  a  mechanic,  be- 
fore or  after  the  season  of  navigation  upon  a  lake  or  river,  he  is 
a  mechanic  and  not  a  seaman,  and  his  services  are  not  maritime.* 

A  seaman  who  has  been  ready  and  willing  to  perform  the  du- 
ties for  which  he  was  engaged  is  entitled  to  his  lien,  although 
(in  consequence  of  the  idleness  of  the  vessel)  he  did  not  actually 
render  the  services.^  And  so,  if  a  seaman  who  has  been  hired 
for  a  voyage  presents  himself  at  the  wharf  where  the  vessel  lies 
and  offers  his  services,  and  without  any  good  reason  is  refused 
admission  to  the  boat,  he  has  a  lien  for  his  stipulated  wages.* 

If,  after  the  voyage  has  been  begun,  it  is  lost  or  abandoned  by 
the  wrongful  act  of  the  owner  or  master,  a  seaman  is  entitled  to 
his  full  wages,  and  may  recover  them  by  suit  in  rem  in  admi- 
ralty.^ 

1701.  Seamen  have  a  lien  on  the  freight  for  their  -wages 
which  may  be  enforced  by  a  libel  in  admiralty.  It  is  not  usual 
to  resort  to  this  fund  for  the  payment  of  seamen's  wages,  be- 
cause it  is   usually  an  easier  and  simpler  method  to  proceed 

1  The  Guiding  Star,  9  Fed.  Rep.  *  The  Alanson  Sumner,  28  Fed. 
521.  Rep.  670. 

^  Dalzell  V.  The  Daniel  Kaine,  31        *  The  Alanson  Sumner,  supra. 
Fed.  Rep.  746.  «  The  Acorn,   32   Fed.   Rep.  638. 

8  The  Samuel  Ober,  15  Fed.  Rep.     And  see  The  City  of  London,  1  W. 

621;   Flaherty  v.  Doane,  1   Lowell,     Rob.  88;  the  Dolphin,  6   Ben.  402. 
148.     And  see  §  1704.  '  The  Acorn,  supra. 
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against  the  master  or  the  ship.     But  the  freight  is  the  proper 
and  appropriate  fund  out  of  which  wages  are  to  be  paid.^ 

Seamen  also  have  a  lien  on  the  cargo  for  their  wages.^  If  the 
charterers,  by  the  terms  of  the  charter  party,  become  the  owners 
for  the  voyage  and  assume  full  control  of  the  vessel,  the  seamen 
have  a  lien  for  their  wages  on  the  cargo  shipped  on  account  of 
the  charterers,  for  a  charge  in  the  nature  of  freight.^ 

1702.  A  seaman  may  enforce  his  claim  for  wages  by  pro- 
ceedings in  admiralty,  or  by  action  at  common  law,  whenever 
the  wages  are  due  and  payable,  notwithstanding  the  statute  of 
the  United  States  *  affording  a  remedy  by  application  to  a  dis- 
trict judge  or  commissioner  to  summon  the  master  to  show  cause 
why  process  should  not  issue  against  the  vessel,  if  not  paid  within 
ten  days  after  the  time  they  ought  to  be  paid,  or  if  any  dispute 
has  arisen  touching  the  wages  before  the  expiration  of  ten  days.^ 

A  sailor's  lien  for  wages  may  be  reduced  by  proper  offsets ; 
but  a  court  of  admiralty  will  not  sanction  a'  settlement  made  by 
the  master  with  one  of  the  crew  in  which  excessive  charges  were 
made  for  whiskey  and  tobacco.^ 

1703.  Mere  landsmen  who  assist  in  loading  a  vessel  do  not 
perform  a  maritime  service,  and  are  not  entitled  to  a  lien  for  sea- 
mens'  wages,  though  while  engaged  in  performing  the  service 
they  live  and  sleep  on  board  the  vessel  as  she  lies  off  shore.'^ 
But  where  men  were  employed  not  merely  to  load  a  vessel  with 
stone,  but  to  navigate  her  from  Quincy  to  Boston  and  there  to 
unload  her,  it  was  held  that  they  participated  in  the  navigation 
of  the  vessel  and  were  entitled  to  a  lien  as  seamen.^ 

1  Poland  V.  The  Spartan,  1  Ware,  ^  Poland  v.  The  Spartan,  supra. 

134,  145;  Sheppard  v.  Taylor,  5  Pet.  *  R.  S.  §§4530,  4546. 

675.  5  The   Shelbourne,   30    Fed.   Rep. 

The  codes  of  California  and  Da-  510. 

kota  Territory  provide  that  the  mate  '  The  Rob  Roy,  30  Fed.  Rep.  696. 

and  seamen  of  a  ship  have  a  general  Per  Hammond,   J. :  "  This  man  was 

lien,  independent  of  possession,  upon  under  the  protection  of  the  master, 

the    ship    and    freightage,   for  their  and  his  wages  cannot  be  paid  in  chips 

wages,  which  is  superior  to  every  other  and  whetstones." 

lien.     Codes  &   Stats,   of  Cal.   1885,  7  The   Ole  Oleson,  20   Fed.   Rep. 

§  3056  of  Civ.  Code;  Dak.  Codes  1883,  384;  The  Sarah  E.  Kennedy,  29  lb. 

§  1810  of  Civ.  Code.  264. 

^  Poland  V.   The   Spartan,   supra.  ^  The    Canton,    1    Sprague,    437. 

Contra,  Sheppard  v.  Taylor,  5   Pet.  "The  persons  engaged    on  board," 

675.  said   Sprao-ue,  J.,  "must  have  been 
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There  is  no  lien  for  the  wages  of  any  person  who  may  be  em- 
ployed on  board  canal-boats  in  navigating  them.^  A  person  em- 
ployed to  work  upon  canal-boats  did  some  slight  work  upon  a 
tug-boat  which  was  employed  to  tow  the  canal-boats,  though  his 
services  on  the  tug-boat  were  too  insignificant  to  be  taken  into 
account.  Upon  a  libel  brought  by  hira  against  the  tug-boat,  it 
was  held  that  the  relation  between  the  canal-boats  and  the  tug- 
boat was  not  such  as  to  make  the  canal-boats  a  part  of  the  tug- 
boat, and  to  charge  this  with  a  lien  for  labor  performed  upon  the 
canal-boats.^ 

1704.  Seaman's  lien  against  chartered  vessel.  —  A  sea- 
man's lien  on  the  ship  for  his  wages  is  an  incident  to  his  employ- 
ment on  board ;  and  therefore  his  lien  attaches  although  he  is 
employed  by  a  charterer  who  runs  the  vessel  on  his  own  ac- 
count.^ "  Our  maritime  law,  as  respects  wages,  conforms  to  the 
general  law  of  the  seas,  which  gives  a  seaman  a  lien  upon  the 
ship  for  his  wages,  as  Cleirac  says,  '  so  long  as  a  nail  remains.' 
His  service  is  rendered  primarily  to  the  ship ;  and,  in  the  view 
of  the  maritime  law,  the  ship  is  primarily  liable.  The  lien 
arises,  therefore,  as  the  legal  incident  of  his  service.  It  does  not 
depend  upon  contract,*  but  is  given  by  the  general  maritime  law 
whenever  he  is  lawfully  employed  on  board."  ^ 

Although  the  seaman  fully  understands  that  the  charterer  and 
not  the  owner  is  to  be  his  paymaster,  he  still  has  his  lien  for  his 
wages,  though,  of  course,  he  cannot  hold  the  owner  personally 
for  them.  Even  an  express  contract  on  the  part  of  the  sailor 
waiving  his  lien  would  be  void  in  a  court  of  admiralty,  unless 
made  upon  some  corresponding  benefit  to  him ;  because,  other- 
wise, it  is  a  stipulation  highly  injurious  and  contrary  to  statute.^ 

If  the  master  and  owner  know  that  the  charterers  are  insol- 
vent, and  do  not  disclose  that  fact  to  the  seamen  at  the  time  of 
engaging  them  for  the  charterers,  the  concealment  is  a  fraud 

possessed  of  some  skill  in  navigation,  tisan,   9   Ben.    106;    The   Canton,   1 

They  must  have  been  able  to 'hand,  Sprague,  437;  Flaherty  v.  Doane,   1 

reef,  and  steer,'  the  ordinary  test  of  Lowell,   150;   The   G.   C.   Morris,    2 

seamanship."  Abb.  Adm.  164,  168. 

1  R.  S.  of  U.  S.  §  4251.  *  The  Minerva,  1  Hagg.  352. 

2  The  Ida  Meyer,  31  Fed.  Rep.  89.  ^  The    International,     supra,    per 
8  The  L.  L.  Lamb,  31  Fed.  Rep.  Brown,   J.     And  see  The  Sirocco,  7 

29;  The  International,  30  Fed.  Rep.     Fed.  Rep.  599,  per  Benedict,  J. 
375;  The  Samuel  Ober,  15  lb.  622;        "  R.  S.  U.  S.  4535. 
The  Montauk,  10  Ben.  455;  The  Ar- 
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§  1705.]  MABITIME  LIENS. 

upon  them,  and  any  agreement  on  their  part  to  release  their  lien 
on  the  ship  would  be  disregarded  by  the  court.^ 

This  rule  as  respects  the  lien  for  seamen's  wages  stands  on  the 
same  footing  as  respects  a  chartered  vessel,  as  the  lien  of  salvors, 
or  of  freighters,  who  have  the  same  lien  on  a  chartered  ship  as 
on  one  run  by  her  owner,  and  whether  they  know  of  the  charter 
or  not.^ 

The  fact  that  the  master  is  sailing  the  vessel  upon  shares,  and 
the  seamen  have  knowledge  of  such  fact,  does  not  impair  their 
lien.  They  have  the  vessel  as  their  security,  and  are  not  bound 
to  heed  any  arrangements  the  owners  make  with  other  parties 
about  the  sailing  of  the  vessel.' 

Where  laborers  were  hired  by  a  charterer  of  a  vessel  to  go 
with  a  ship  from  Baltimore  to  an  island  in  the  Gulf  of  Mexico 
for  a  cargo  of  guano,  and  to  return  with  the  cargo,  and  the  ser- 
vice required  of  the  men  was  to  gather  and  load  the  cargo  and 
to  excavate  the  same  at  the  port  of  destination,  it  was  held  that 
the  circumstance  that  during  the  passage  they  of  their  own 
motion  rendered  occasional  slight  assistance  in  working  the  ship 
could  not  be  used  as  a  pretext  for  claiming  a  lien  as  seamen, 
especially  as  it  appeared  that  the  vessel  was  supplied  with  a  full 
complement  of  officers  and  men.* 

In  a  libel  by  such  laborers  claiming  a  lien  upon  a  vessel  for 
wages,  if  the  libellants  claim  as  mariners  they  can  only  recover 
in  that  capacity,  and  a  claim  against  the  vessel  as  salvors  or 
or  lighter-men  cannot  be  considered.^ 

1705.  Fishermen  who  are  employed  to  go  out  from  port 
every  day  to  the  fishing  grounds,  and  there  to  set  and  lift  the 
nets,  clean  the  fish,  discharge  the  catch,  and  reel  the  nets  on 
shore,  were  held  to  be  entitled  to  a  lien,  though  they  took  no 
part  in  the  navigation  of  the  vessel.  Their  services  were  per- 
formed on  board  the  vessel,  and  were  in  furtherance  of  the  main 

1  The  L.L.Lamb,  31  Fed.  Rep.  29.     106;  The  Clayton,  5  Biss.  162;  The 

2  The  International,  30  Fed.  Eep.  Samuel  Ober  15  Fed.  Rep.  621;  The 
375,  per  Brown,  J.    See,  also,  The     L.  L.  Lamb,  supra. 

Canton,  1  Sprague,  437;  Skolfield  v.        '  The  Canton,   supra;  The  Mon- 

Potter,    2    Ware,    394;    Flaherty  v.  tauk,  10  Ben.  455. 

Doane,    1    Lowell,   150;   The    High-        *  The  Sarah  E.  Kennedy,  29  Fed. 

lander,  1  Sprague,  510;  The  Erie,  3  Rep.  264. 

Ware,  225,  230;  The  Artisan,  9  Ben.        '  The  Sarah  E.  Kennedy,  supra. 
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WHAT   SERVICES  ARE  MARITIME.  [§  1706. 

object  of  the  enterprise  in  which  the  vessel  was  engaged.     They 
were,  therefore,  maritime  in  their  character.^ 

Where  men  were  shipped  as  sealers  upon  a  vessel  bound  upon 
a  voyage  for  seal,  and  their  shipping  agreement  bound  them  "  to 
lend  a  hand  on  board  whenever  wanted,"  and  they  helped  to 
make  and  reef  sail,  heave  the  anchor,  and  clear  decks,  but  not 
to  stand  watch,  it  was  held  that  they  aided  in  the  navigation  of 
the  vessel,  and  were  entitled  to  liens  as  seamen.  They  were 
considered  mariners  upon  the  same  principle  that  surgeons, 
stewards,  cooks,  and  cabin  boys  are  so  considered.  They  were 
colaborers  in  the  leading  purpose  of  the  voyage.^ 

1706.  The  master  of  a  ship  is  not  entitled  to  a  lien  on  the 
ship  for  his  wages.^  It  is  said  that  the  master,  when  he  con- 
tracts, is  supposed  to  trust  to  the  personal  credit  of  the  owner.* 
A  further  reason  for  not  allowing  the  master  a  lien  for  his  wages 
is  said  to  be  on  account  of  the  inconvenience  and  expense  to 
which  the  owners  might  be  subjected  if,  in  every  dispute  with 
the  master,  he  could  take  the  vessel  out  of  their  hands,  and  thus 
compel  them  to  submit  to  improper  charges.^ 

Neither  has  the  master  any  lien  on  the  cargo  of  a  vessel  be- 
yond the  amount  of  the  freight  thereof ;  and  where,  for  any 
reason,  he  does  not  unload  the  cargo,  his  lien  extends  only  to  so 
much  of  the  freight  as  the  vessel  has  actually  earned.^ 

One  who  contracted  in  this  country  with  the  owner  of  a  vessel, 
also  a  citizen,  to  serve  as  master  of  the  vessel,  not  knowing  at 
the  time  that  she  was  a  British  vessel,  and  was  registered  in  the 

1  The  Minna,  11  Fed.  Eep.  759.  *  The  Favorite,  2  C.  Rob.  232,  per 

^  The    Ocean    Spray,   4    Sawyer,  Sir  William  Scott ;  Wilkins  v.  Car- 

105.  michael,  1   Douglas,  101  ;   Willard  v. 

8  The   Orleans  u.  Phrebus,  11  Pet.  Dorr,  3  Mason,  91,  per  Story,  J.;  The 

175;  The  Grand  Turk,  1  Paine,  73  ;  Orleans  v.  Phcebus,  supra;  The  Ha- 

The  Imogene  M.  Terry,  1 9  Fed.  Kep.  vana,   1  Sprague,   402;   The   Island 

463;   Fisher   v.   Willing,  8    S.   &  R.  City,  1  Lowell,  375. 

(Pa.)  118.  Such  a  lien  was  given  to  masters  of 

In  California  and  Dakota  Terri-  British  vessels  by  statutes  17  &   18 

tory  the  master  of  a  ship  has  a  gen-  Vict.  ch.  104  ;  and  the  lien  so  given 

eral  lien,  independent  of   possession,  may  be   enforced    in    the    admiralty 

upon  the  ship  and  freightage,  for  ad-  courts   of   the    United    States.     The 

vances  necessarily  made  or  liabilities  Havana,  supra. 

necessarily  incurred  by  him  for  the  «  jjig  Grand  Turk,  supra,  per  Liv- 

benefit  of  the  ship,  but  has  no  lien  for  ingston,  J. 

his  wages.     Codes  and  Stats,  of  Cal.  ^  The  Arcturus,  17  Fed.  Kep.  95. 
1885,   §    3055   of    Civ.    Code  ;    Dak. 

Codes  1883,  §  1809  of  Civ.  Code.  625 


§  1707.]  MARITIME  LIENS. 

name  of  a  British  subject,  acquired  no  lien  for  wages  under  the 
British  Merchant  Shipping  Act.  The  contract  has  only  those 
incidents  which  exist  by  the  general  maritime  law  as  recognized 
in  this  country,  and  not  those  created  by  the  law  of  Great 
Britain.-' 

The  master  of  a  tug-boat  is  not  exempt  from  the  general  rule 
on  the  ground  that  the  reasons  for  the  general  rule  do  not  applyj 
and  that  the  course  of  business  with  such  boats  is  peculiar,  inas- 
much as  the  master  makes  no  contracts,  has  no  voice  in  procuring 
business  or  freights,  receives  no  money  for  towage  service  or  for 
freights,  but  is  in  all  these  respects  subject  to  the  control  of  the 
owner.^ 

The  master  of  a  vessel  will  not  be  permitted  to  avail  himself 
of  such  a  lien  through  a  pretence  that  he  was  an  ordinary  sea- 
man, when  in  fact  he  was  the  master.  The  fact  that  he  was 
actually  the  master  may  be  shown,  although  the  owner's  applica- 
tion for  a  license  was  made  in  the  name  of  another  person.^ 

If  a  master  employs  his  minor  son  as  mate  on  board  a  vessel 
which  the  father  has  agreed  to  run  on  shares  and  to  pay  all  ex- 
penses, neither  the  son  who  was  a  member  of  the  father's  fam- 
ily, nor  the  father,  could  acquire  a  lien  upon  the  vessel  for  the 
son's  services.* 

1707.  A  ship's  husband  or  general  agent  ordinarily  has  no 
lien  upon  the  ship  for  advances  made  by  him  in  satisfaction  of 
the  ship's  bills.^  He  is  employed  to  pay  demands  against  the 
ship  and  receives  compensation  therefor,  and  on  principle  he 
should  not  be  allowed  a  lien.  He  represents  the  owners  in  ad- 
vancing moneys  or  in  paying  charges.  His  act  is  their  act,  and 
ordinarily  advances  or  payments  by  him  must  be  presumed  to 
be  designed  to  discharge  the  ship  from  burdens,  and  not  to  cre- 
ate charges  upon  her  through  any  equitable  subrogation.^  If, 
however,  it  be  shown  that  the  ship's  husband  was  also  a  mort- 

1  Chisholm  v.  The  J.  L.  Pender-  «  The  Larch,  2  Curtis,  427  ;  The 
gast,  32  Fed.  Kep.  415,  reversing  S.  Sarah  J.  Weed,  2  Lowell,  555;  The 
C.  29  lb.  127.  J.  C.  Williams,   15  Fed.  Kep.  558  ; 

^  The    M.   Vanderoook,    24    Fed.  White  v.  Americus,  19  lb.  848  ;  The 

Kep.  472.  Esteban   de   Antunano,   31    lb.   920; 

2  The  John  A.  Morgan,  28  Fed.  The  Raleigh,  32  lb.  633;  Minturn  u. 
Rep.  895.  Maynard,  17  How.  477. 

*  The  Hattie  Low,  14  Fed.  Rep.  °  The  J.  C.  Williams,  supra,  per 
880.  Brown,  J. 
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gagee  of  the  vessel,  and  his  agency  was  for  the  purpose  of  afford- 
ing him  farther  security,  his  advances  in  the  management  of  the 
ship's  business  should  be  held  to  be  made,  not  upon  the  personal 
credit  of  the  mortgagor,  but  upon  the  credit  of  the  vessel ;  and 
for  necessary  payments  and  supplies,  which  would  be  liens  in 
favor  of  other  persons,  he  should  be  deemed  to  be  equitably  sub- 
rogated to  the  liens  paid  by  him.^ 

1708.  The  services  of  a  freight  agent  are  not  distinctly 
maritime,  and  do  not  give  rise  to  a  lien.  The  soliciting  of 
freight  is  not  directly  connected  with  the  navigation  of  a  vessel, 
and  this  does  not,  like  the  services  of  a  stevedore,  aid  in  dis- 
charging any  maritime  obligation.  All  the  maritime  duties  and 
obligations  of  the  vessel  begin  after  the  goods  which  the  agent 
has  solicited  have  been  sent  to  the  ship,  and  after  the  agent's 
services  have  ended.  His  services  are  not  essentially  different 
from  those  of  other  agents  or  clerks  employed  in  a  permanent 
freight  office  on  shore.^ 

So,  also,  it  is  held  that  a  shipping  broker  has  no  lien  for  ser- 
vices in  obtaining  a  crew.^ 

1709.  A  shipping  broker  has  no  lien  on  a  vessel  for  ser- 
vices in  obtaining  a  charter  party.*  In  admiralty  the  distinc- 
tion between  preliminary  service  leading  to  maritime  contracts 
and  such  contracts  themselves  has  not  been  departed  from.  The 
responsibilities  of  the  ship  must  be  confined  to  the  transportation 
and  safe  delivery  of  the  goods  at  the  port  of  delivery,  and  to  the 
performance  of  such  maritime  services  as  are  incidental  to  this 
duty. 

The  services, of  a  broker  in  procuring  a  charter  for  a  ship  are 

1  The  Tangier,  2  Lowell,  7  ;  The  it  be  broken  down,  I  do  not  perceive 
Sarah  J.  Weed,  lb.  555,  662  ;   The  any  other  dividing  line  for  excluding 
J.  C.  Williams,  15   Fed.   Rep.  558 ;  from  the  admiralty  many  other  sorts 
The  Cabot,  Abb.  Adm.  150.  of   claims  which    have   a  reference, 
'^  The  Crystal  Stream,  25  Fed.  Kep.  more  or  less  near  or  remote,  to  navi- 
575;  The  J.  C.  Williams,  supra.  gation  and  commerce.     If  the  broker 
3  Ferris  v.  The  E.  D.  Jewett,  2  Fed.  of  a  charter  party  be  admitted,  the 
Kep.  111.  insurance  broker  must  follow,  —  the 
*  The  Thames,  10  Fed.  Eep.  848;  drayman,   the    expressman,   and    all 
The  Paola  E.  32  lb.  174;  Leland  v.  others  who  perform  services  having 
The  Medora,  2  Woodb.  &  M.  92,  109.  reference  to  a  voyage  either  in  con- 
In  The  Thames,  supra,  Brown,  J.,  templation  or  executed." 
speaking  of  this  distinction,  said:  "If 
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§§  1710-1712.]  MAKITIME  LIENS. 

not  maritime,  but  of  that  preliminary  character  which  does  not 
raise  a  lien  upon  the  vessel.  His  services  are  no  part  of  the 
obligation  of  the  ship  to  the  cargo,  and  are  not  rendered  in  the 
discharge  of  any  maritime  obligation.^ 

1710.  A  person  employed  as  the  chief  engineer  of  a  line  of 
vessels  at  an  annual  salary  has  no  lien  upon  any  vessel  of  the  line 
for  his  compensation.^  "  While  the  courts  in  recent  years  have 
been  very  liberal  in  sustaining  liens  for  maritime  services,  the 
work  for  such  vessels  must  be  capable  of  definite  ascertainment 
and  apportionment.  We  have  no  right  to  adjust  a  demand  for 
work  done  for  the  benefit  of  several  vessels,  and  to  charge  each 
with  its  proportion  upon  an  equitable  basis."  ^ 

But  a  person  employed  as  a  driver  and  engineer  of  a  steam- 
pump  upon  a  wrecking-tug  has  a  lien  upon -the  tug  for  his  ser- 
vices ;  and  although  he  contracts  to  render  services  upon  any  of 
several  tugs  belonging  to  the  same  company  to  which  he  may  be 
ordered,  and  his  engagement  is  for  a  per  diem  compensation,  he 
is  entitled  to  a  lien  upon  each  of  such  tugs  for  the  time  he  is 
actually  employed  upon  her.^ 

1711.  The  services  of  quarantine  commissioners  in  the  care 
and  treatment  of  sick  seamen  in  a  quarantine  hospital  are  mari- 
time in  character,  and  a  lien  therefor  may  be  enforced  by  a  pro- 
ceeding in  admiralty.  Such  services  are  maritime  because  they 
are  rendered  in  the  care  and  medical  treatment  of  seamen  at- 
tached to  the  vessel,  whose  sickness  was  incurred  in  the  course  of 
the  voyage ;  and  such  care  and  treatment  devolved  on  the  vessel 
by  the  maritime  law.  Inasmuch,  also,  as  these  services  were 
required  by  the  laws  of  the  state  to  be  rendered  before  the  ves- 
sel could  be  allowed  to  complete  her  voyage,  the  charges  might 
well  be  regarded  as  port  charges,  necessarily  incurred  by  the 
vessel  in  the  course  of  her  voyage,  and  for  that  reason  also  mari- 
time in  character.^ 

1712.  Pilots  rendering  services  to  vessels  on  their  inward 

1  The  Thames,  10  Fed.  Rep.  848;  ^  The    Murphy  Tugs,   supra,   per 

The  Hattie  M.  Bain,  20  Fed.  Kep.  Brown,  J. 

389,  per  Brown,  J.  ^  The  Murphy  Tugs,  supra^ 

=  The  Murphy  Tugs,  28  Fed.  Rep.  ^  piatt   v.   The    Georgia,  34  Fed. 

439.  Rep.  79. 
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and  outward  voyages  are  entitled  to  a  lien  where  state  statutes 
require  their  employment;  and  they  are  entitled  to  the  lien 
whether  their  services  are  accepted  or  not,  inasmuch  as  they  are 
entitled  to  the  same  charges  in  either  case.  The  statutes,  more- 
over, generallj'^  take  no  account  of  the  residence  or  non-residence 
of  the  owners  or  charterers,  or  their  credit.^  Such  a  lien  was 
formerly  refused  where  there  was  no  statute  creating  it.^  But 
the  later  cases  sustain  such  a  lien,  though  it  is  not  directly  con- 
ferred by  statute.^ 

1713.  A  stevedore  is  entitled  to  a  lien  for  his  services  in 
discharging  a  foreign  vessel,  because  he  assists  the  ship  in  ful- 
filling a  maritime  obligation.*  "  There  does  not  seem  to  be  any 
difference  in  principle  between  that  service  and  the  service  per- 
formed by  the  sailor,  the  lighter-man,  the  man  who  sets  the 
rigging,  who  scrapes  the  bottom  or  paints  the  side  of  the  vessel, 
or  by  him  who  furnishes  supplies,  or  tows  the  vessel  out  or  into 
the  port.  They  are  all  necessary  to  the  general  business  of  the 
transportation  of  the  cargo,  and  contribute  to  the  reward  of 
capital  employed  in  maritime  service,  and  alike  should  be  re- 
garded as  maritime  service,  and  furnish  a  remedy  against  the 
vessel."  ^ 

The  services  of  a  stevedore  in  discharging  a  vessel  are  rendered 
both  to  the  vessel  and  the  cargo,  and  therefore  he  has  a  lien  on 
both.^     As  between  the  vessel  and  the  cargo,  the  vessel  may  be 

1  The  Pirate,  32  Fed.  Eep.  486.  Murray,  1  Abb.  Adm.  341;  The  S.  G. 

2  The  Robert  J.Mercer,  1  Sprague,  Owens,  1  Wall.  Jr.  870;  The  A.  R. 
284.  Dunlap,  1  Lowell,  361.     But  these  de- 

^  The  William  Law,  14  Fed.  Rep.  cisions  are  now  generally  repudiated. 
792;  The  Clymene,  12  lb.  346;  The  The  cases  are  fully  reviewed  in  Rob- 
George  S.  Wright,  1  Deady,  591 ;  The  erts  v.  The  Windermere,  supra. 
California,  1  Sawyer,  463.  ^  The  Senator,  21  Fed.  Eep.  191. 

*  The  Emily  Souder,  17  Wall.  666;  It  has  been  held,  however,  that 
The  George  T.  Kemp,  2  Lowell,  477;  stevedores  have  no  lien  for  services  in 
The  Circassian,  1  Ben.  209;  The  Kate  loading  and  stowing  a  cargo  before 
Treniaine,  5  Ben.  60;  The  Hattie  M.  the  vessel  commences  her  voyage. 
Bain,  20  Fed.  Rep.  389 ;  The  Velox,  Paul  v.  Bark  Ilex,  2  Woods,  229  ; 
21  lb.  479;  The  Canada,  7  lb.  119;  The  Ole  Oleson,  20  Fed.  Eep.  384, 
S.  C.  7  Sawyer,  173;  Roberts  v.  The  per  Dwyer,  J.;  The  Esteban  de  An- 
Windermere,  21  lb.  722 ;  The  Sen-  tunano,  31  lb.  920.  But  this  view  is 
ator,  21  lb.  191.  not  supported  by  the  authorities  gen- 
See,  for  cases  to  the  contrary,  The  erally.  The  Canada,  supra. 
Amstel,  Blatchf.  &  H.  215  ;  The  Jo-  «  The  Director,  34  Fed  Rep.  57 ; 
seph  Cunard,  Olcott,  123  ;  Cox  v.  The  Canada,  supra. 
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primarily  liable,  as  where  the  services  are  rendered  in  discharg- 
ing an  unseaworthy  vessel  before  the  voyage  commenced ;  ^ 
though  a  claim  for  services  rendered  during  the  voyage  might 
be  the  subject  of  average  between  the  vessel  and  the  cargo. 

Laborers  employed  by  the  head  stevedore  to  discharge  a  cargo 
under  contract  with  the  master  of  a  vessel  have  no  lien  upon  the 
vessel.^  They  are  presumed  to  know  that  they  must  look  to  the 
contractor  alone  for  their  pay.  When,  however,  they  work 
either  upon  the  direct  employment  of  the  master,  or  upon  the 
faith  of  his  promise  that  he  will  see  them  paid,  they  are  entitled 
to  a  lien.^ 

1714.  The  removal  of  ballast  from  a  foreign  vessel  while 
in  port,  for  the  purpose  of  putting  her  in  condition  to  receive 
cargo  for  an  intended  voyage,  constitutes  a  maritime  service. 
There  is  a  strong  resemblance  between  the  services  rendered  in 
removing  ballast  and  those  rendered  by  a  stevedore.*  "  In  the 
one  case  it  is  work  done  in  removing  the  cargo  from  the  ship ; 
in  the  other,  it  is  work  done  in  removing  the  ballast.  This  dis- 
tinction is  enough,  however,  to  take  the  case  out  of  the  rule 
applicable  to  stevedores.  The  ballast  is  not  cargo.  It  is  rather 
a  part  of  the  ship,  like  the  boats,  the  sails,  the  anchors,  the 
stores,  and  many  other  things  that  go  to  the  full  equipment  of 
the  vessel.  The  ballast  is  necessary  to  the  complete  and  sea- 
worthy ship,  although,  unlike  them,  it  is  so  only  under  certain 
circumstances.  While  it  is  in  its  place  in  the  ship  it  is  to  be 
regarded  as  a  part  of  the  ship  and  of  her  equipment.  The  ser- 
vice of  removing  it  when  she  is  to  take  on  board  her  cargo  is  of 
the  same  character  as  would  be  the  removal  of  the  anchors  or 
stores  or  part  of  the  cargo,  if  required,  for  the  purpose  of  light- 
ening her,  that  she  might  cross  a  bar,  or  come  up  at  the  wharf 
at  which  at  which  she  is  to  discharge  her  cargo.  The  facts  that 
the  service  is  rendered  wholly  in  port,  that  the  vessel  is  not 
actually  on  a  voyage,  that  it  may  be  partly  rendered  on  the  land, 
do  not  make  it  otherwise  than  a  maritime  service  on  the  forego- 
ing authorities."  ^ 

1  The  Director,  34  Fed.  Rep.  57.  *  Roberts    v.    The   Bark   Winder- 

2  The  Mark  Lane,    13  Fed.  Rep.     mere,  2  Fed.  Rep.  722,  729. 

800.  6  Roberts   v.    The   Bark   Winder- 

^  The  Hattie  M.  Bain,  20  Fed.  Rep.     mere,  svpra,  per  Choate,  J. 
389. 
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WHAT   SERVICES  ARE  MARITIME.      [§§  1715-1717. 

1715.  The  wages  of  a  watchman  employed  on  a  vessel 
while  laid  up  in  port  are  not  a  maritime  lien,i  because  his 
services  do  not  assist  the  ship  in  discharging  a  maritime  obliga- 
tion. But  the  services  of  a  watchman  upon  a  foreign  vessel 
detained  at  quarantine  create  a  lien.^  The  lien  of  a  watchman 
after  the  vessel  has  been  seized  by  the  marshal  under  process  is 
not  allowed.^  The  test  whether  there  is  a  lien  is  to  be  found  in 
the  inquiry  whether  the  services  were  maritime  in  their  nature. 
If  the  vessel  was  laid  up  and  not  employed  on  any  voyage,  or  in 
the  performance  of  any  contract  of  affreightment,  the  services 
are  not  maritime,  and  do  not  create  a  lien.  But  if  the  services 
were  rendered  in  connection  with  any  voyage  performed  or  to 
be  performed,  they  are  maritime,  and  entitle  the  watchman  to  a 
lien. 

Where  a  watchman  was  employed  upon  a  steamboat  laid  up 
at  St.  Louis,  and  a  part  of  his  duty  was  to  move  the  steamer 
from  place  to  place  as  circumstances  might  require,  and  he  did 
in  fact  on  several  occasions  procure  a  tug  to  move  her  from 
one  anchorage  to  another,  in  order  to  insure  her  safety,  it  was 
held  that  his  claim  for  wages  grew  out  of  a  maritime  contract, 
which  entitled  him  to  a  lien.* 

1716.  A  cooper  is  entitled  to  a  lien  for  services  in  putting 
the  cargo  into  deliverable  condition,  because  it  is  the  duty  of  the 
ship  to  deliver  the  cargo  in  good  order.^ 

The  weighing,  inspecting,  and  measuring  of  a  cargo  of  a  vessel 
constitutes  a  maritime  service.^ 

1717.  Towage  services.  —  The  owner  of  a  tug-boat  is  entitled 
to  a  lien,  equally  at  least  with  a  pilot,  for  towage  services  ren- 
dered to  a  vessel  in  her  home  port.'     Sailing  vessels  are  largely 

1  The  Jolin  T.  Moore,  3  Woods,  pretation  of  the  term  "  maritime  con- 
61;  Phillips  v.  The  Scattergood,  1  tract "  than  was  adopted  in  the  early 
Gilpin,  1;  Gurney  v.  Crockett,  Abb.     eases. 

Adm.  490;  The  Harriet  Olcott,  229.  6  xhe  Onore,  6  Ben.  564. 

2  The  Island  City,  1  Lowell,  375;  "  Constantine  v.  The  River  Queen, 
The   John    T.    Moore,   supra ;    The     2  Fed.  Bep.  731. 

Erinagh,  7  Fed.  Kep.  231.  '  The  Mystic,   30   Fed.   Rep.    73 ; 

2  The  Erinagh,  supra.  The  John  Cuttrell,  9  Fed.  Rep.   777. 

^  The  Maggie  P.  32  Fed.  Rep.  300.  Contra,  Dalzell  v.  The  Daniel  Kaine, 

Thayer,  J.,  said  that  the  later  cases  31  Fed.  Rep.  746 ;  The  Bob  Connell 

have  established  a  more  liberal  inter-  1  lb.  218.     There  is  no  lien  for  tow- 
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dependent  upon  tugs  and  towing  vessels  for  taking  them  into 
and  out  of  harbors.  The  tug  thus  becomes  a  substitute  for  both 
seamen  and  pilot.  The  owner  of  a  steamer  in  like  manner  has 
a  lien  upon  a  tug-boat  for  services  rendered  in  assisting  the  tug 
in  rescuing  a  wrecked  vessel.  The  steamer  not  being  employed 
by  the  wrecked  vessel,  it  has  no  lien  upon  that  for  salvage  ;  but 
rendering  the  services  under  a  contract  with  the  tug-boat,  the 
lien  is  against  that  boat.^ 

1718.  There  is  a  maritime  lien  for  salvage  services.^  It 
is  impracticable  to  consider  at  length  what  services  amount  to 
salvage  services.  The  necessary  elements  of  such  service  are  a 
threatened  peril  to  a  vessel,  and  services  rendered  in  rescuing  her 
from  such  peril.  There  are  different  grades  of  such  service, 
depending  upon  the  peril  threatened  and  the  service  rendered. 
According  to  the  circumstances  of  the  case,  the  allowance  for 
such  services  may  be  very  large,  or  they  may  be  very  small, 
amounting  to  scarcely  more  than  a  charge  for  towage.^ 

1719.  A  lien  for  wharfage  arises  against  a  foreign  vessel.* 
This  is  a  maritime  contract ;  and  if  the  lien  is  given  by  statute 
against  a  domestic  vessel,  it  may  be  enforced  in  the  admiralty.* 

There  is  no  maritime  lien  for  the  storage  of  sails.^ 

There  is  no  maritime  lien  for  lockage  in  a  public  navigable 

river  if  the  services  were  rendered  to  a  vessel  in  her  home  port.^ 
There  is  no  lien  for  services  rendered  in  navigating  a  raft  of 

logs.^ 

age    services    under    the    statute   of  He  has  a  lien  for  such  claim,  which 

Pennsylvania.    Dalzell  v.  The  Dan-  is  regulated  by  the  statute  on  liens. 

iel  Kaine,  31  Fed.  Kep.  746.  Ciy.  Code  of  California,  §  2079;  Code 

1  The  Murphy  Tugs,  28  Fed.  Eep.  of  Dakota  1883,  §  1207  of  Civ.  Code. 

429.  s  The    M.   Vandercook,    24    Fed. 

"  In  Arkansas  a  lien  is  given  upon  Rep.  472. 

any  boat,  vessel,  raft,  or  other  prop-  *  Ex  parte  Easton,   95  U.  S.  68  ; 

erty  wrecked  or  lost  for  salvage  of  -Earjjarte  Lewis,  2  Gall.  483. 

same.     Dig.  of  Stats.   1884,  §  6068.  ^  The  Virginia  Kulon,  13  Blatchf. 

In  California  and  Dakota  Territory,  519  ;  and  see  The  John  M.  Welch,  18 

any   person   other  than   the   master,  Blatchf.  54. 

mate,  or  a  seaman  thereof,  who  res-  '  Hubbard  v.  Roach,  2  Fed.  Rep. 

cues  a  ship,   her  appurtenances,  or  393. 

cargo  from  danger,    is  entitled  to  a  '  Monongahela    Nav.   Co.   v.    The 

reasonable  compensation  therefor,  to  Bob  Connell,  1  Fed.  Rep.  218. 

be  paid  out  of  the  property   saved.  '  A  Raft  of  Logs,  9  Chic.  L.  N.  26. 
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CONSTRUCTION  AND  HOME  PORT  LIENS.      [§§  1720-1722. 

1720.  There  is  also  a  lien  in  the  admiralty  for  freight.*  — 
"  Such  a  lien  is  regarded  in  the  jurisprudence  of  the  United 
States  as  a  maritime  lien,  because  it  arises  from  the  usages  of 
commerce,  independently  of  the  agreement  of  the  parties,  and 
not  from  any  statutory  regulations.  Legal  effect  of  such  a  lien 
is,  that  the  ship-owner,  as  carrier  by  water,  may  retain  the 
goods  until  the  freight  is  paid,  or  he  may  enforce  the  same  by  a 
proceeding  in  rem  in  the  district  court.  But  it  is  not  the  same 
as  the  privileged  claim  of  the  civil  law,  nor  is  it  an  hypotheca- 
tion of  the  cargo  which  will  remain  a  charge  upon  the  goods 
after  the  ship-owner  has  parted  unconditionally  with  the  posses- 
sion. Although  the  lien  is  maritime  and  cognizable  in  the  ad- 
miralty, yet  it  stands  upon  the  same  ground  with  the  lien  of  the 
carrier  on  land,  and  arises  from  the  right  of  the  ship-owner  to 
retain  the  possession  of  the  goods  until  the  freight  is  paid,  and  is 
lost  by  an  unconditional  delivery  to  the  consignee."  ^ 

There  is  also  a  maritime  lien  for  demurrage.^ 

V.   Construction  and  Home  Port  Liens  under  Statutes. 

1721.  The  general  maritime  law  of  the  -world,  gives  a  lien 
for  labor  and  materials  supplied  in  the  construction  of  a 
vessel,  though  in  the  United  States  there  is  no  admiralty  juris- 
diction of  such  a  lien.  In  most  of  the  states  such  a  lien  has  been 
created  by  statute.  One  of  the  chief  purposes  of  the  state  stat- 
utes creating  liens  upon  vessels  is  to  afford  an  efficient  remedy 
for  the  labor  and  materials  expended  in  the  building  and  equip- 
ping of  vessels  in  domestic  ports,  thus  in  effect  restoring  the 
privilege  given  by  the  general  maritime  law  as  it  exists  in  other 
commercial  countries  ;  *  and  the  other  chief  purpose  is  to  give  a 
lien  for  supplies  furnished  in  domestic  ports  similar  in  effect  to 
a  maritime  lien  for  supplies  furnished  in  a  foreign  port. 

1722.  In  the  United  States  there  is  no  maritime  lien  for 
work  done  and  materials  furnished  towards  the  original 
construction  of  a  vessel.^     No  lien  exists  for  materials  fur- 

1  The  Bird  of  Paradise,  5  Wall.  290 ;  Two  Hundred  and  Seventy-five 
545,  655  ;  Bags  of  Linseed,  1  Black,  Tons  of  Mineral  Phosphates,  9  Fed. 
108.  Rep.  209. 

2  The  Bird  of  Paradise,  supra,  per  *  Bandall  v.  Roche,  30  N.  J.  L. 
Clifford,  J.  220 ;  Merrick  v.  Avery,  14  Ark.  370, 

8  The  Hyperion's  Cargo,  2  Lowell,     378. 
93;  Donaldson  ».  McDowell,  1  Holmes,        ^People's   Ferry  Co.  w.  Beers,  20 
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nished  for  tlie  equipment  of  a  new  vessel,  which  were  necessary 
to  fit  it  for  use,  and  were  contemplated  from  the  beginning  as  a 
part  of  its  construction,  though  not  included  in  the  original  con- 
tract, and  though  furnished  a  month  after  the  hull  was  launched, 
but  before  any  voyage.^  Where  a  floating  scow  was  constructed 
in  New  Jersey  and  towed  to  Pennsylvania,  where  machinery 
was  furnished  under  contract  with  the  builders,  who  had  under- 
taken to  construct  the  scow  with  such  machinery,  it  was  held 
that  the  machinery  was  furnished  in  the  original  construction  of 
the  vessel.^ 

The  reason  given  for  the  rule,  that  a  contract  for  building  a 
ship  is  not  maritime,  is  that  the  contract  is  made  on  land,  to  be 
performed  on  land,  and  has  no  reference  to  a  voyage  to  be  per- 
formed.^ As  the  decisions  now  stand,  there  is  no  lien  for  the 
building  of  a  vessel,  or  for  fitting  her  with  engines,  boilers,  or 
other  machinery  which  enter  into  her  construction  when  she  is 
built ;  nor  is  there  any  lien  for  sails  made  for  and  fitted  to  a  ship 
when  she  is  built,'  or  for  anchors  and  chains  furnished  her  at  that 
time.  Such  things  constitute  a  part  of  the  ship,  and  without 
them  she  could  perform  no  voyage  at  all.* 


How.  393 ;  Roaeh  v.  Chapman,  22  lb. 
129;  Morewood  v.  Enequist,  23  lb. 
491,494;  Edwards  u.  Elliott,  21  Wall. 
532  ;  The  St.  Lawrence,  1  Black,  522, 
531;  The  Ship  Norway,  3  Ben.  163; 
The  Eliza  Ladd,  3  Sawyer,  519  ;  The 
Count  De  Lesseps,  17  Fed.  Rep.  460; 
The  Pacific,  9  lb.  120;  The  Guiding 
Star,  lb.  521 ;  Scull  v.  Shakespear, 
75  Pa.  St.  297;  Sinton  v.  Steamboat 
Roberts,  34  Ind.  448;  S.  C.  46  lb. 
476;  Coryell  v.  Ferine,  6  Rob.  (N.  Y.) 
23. 

It  is  declared  in  the  later  case  of 
Insurance  Co.  v.  Dunham,  11  Wall. 
1,  28,  that  the  effect  of  the  decisions 
in  People's  Ferry  Co.  v.  Beers,  20 
How.  393,  and  Roach  v.  Chapman, 
supra,  is  not  to  be  extended  by  impli- 
cation to  other  cases. 

1  In  re  Glenmont,  32  Fed.  R.  703. 

There  can  be  no  lien  except  by  stat- 
ute for  spars  furnished  to  a  vessel  for 
its  original  outfit.     The  Maud  Carter, 
29  Fed.  Rep.  156,  per  Nelson,  J. 
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^  The  Count  De  Lesseps,  supra. 
And  see  Waddell  v.  The  Daisy,  2 
Wash.  Ter.  76. 

^  People's  Ferry  Co.  v.  Beers, 
supra. 

*  The  Hiram  R.  Dixon,  33  Fed. 
Rep.  297,  per  Benedict,  J. 

In  the  case  of  In  re  Glenmont,  su- 
pra, it  appeared  that  a  month  after 
the  hull  of  a  steamboat  was  built, 
and  the  propelling  power  put  in,  the 
libellant  furnished  her  with  stores, 
fuel,  tiller -line,  check -line,  copper 
wire,  packing  for  machinery,  pails  for 
roof,  beds  and  bedding,  etc.  On  the 
day  this  outfit  was  received  the  boat 
made  her  first  trip.  Although  it  did 
not  appear  that  the  original  contract 
included  these  materials,  it  was  held 
that  the  original  construction  of  the 
boat  contemplated  all  the  materials 
furnished  to  make  the  vessel  service- 
able from  the  beginning,  and  that  no 
maritime  lien  existed. 


CONSTKUCTION  AND  HOME  PORT  LIENS.      [§§  1723,  1724. 

But  not  everything  famished  a  ship  when  she  is  built  goes 
into  her  construction.  For  instance,  it  is  held  that  a  contract  to 
furnish  nets  to  a  fishing  vessel  is  a  maritime  contract,  in  view  of 
the  subject-matter,  though  the  contract  be  made  upon  the  land 
and  the  nets  be  delivered  upon  the  land ;  and  if  they  are  fur- 
nished in  a  foreign  port,  a  lien  for  their  price  is  created  on  the 
vessel.^ 

1723.  There  is  a  lien  upon  vessels  at  common  law  for 
work  done  upon  them,  if  possession  is  taken  and  retained 
until  the  claim  is  paid,  whether  it  be  done  in  the  construction  or 
repair  of  them,  and  whether  they  be  in  their  home  ports  or  not. 
Thus,  a  shipwright  has  such  a  lien.^  The  nature  of  the  posses- 
sion cannot  be  just  the  same  as  that  which  a  mechanic  has  of  an 
ordinary  article  made  or  repaired.  If  a  shipwright  receives  a 
ship  into  his  dock  for  repairs,  and  the  actual  custody  is  surren- 
dered to  him,  and  he  is  made  responsible  for  her  care  and  safety, 
he  has  a  common  law  lien  for  work  done  upon  the  vessel,  al- 
though the  master  remains  by  her  most  of  the  time,  and  retains 
the  mate  and  cook  to  help  in  the  repairs,  and  not  with  the  intent 
to  retain  the  custody  of  the  vessel.^ 

Such  common  law  liens  may  be  enforced  in  admiralty  when 
the  lien  arises  out  of  a  maritime  contract  or  service,  such,  for 
instance,  as  the  repairing  of  a  domestic  vessel.* 

Where  only  a  common  law  remedy  is  sought,  and  the  cause  of 
action  is  also  cognizable  in  admiralty,  the  state  courts  have  con- 
current jurisdiction.^  A  common  law  remedy  is  not  always  the 
same  thing  as  a  remedy  in  the  common  law  courts  ;  but  a  com- 
mon law  remedy  in  maritime  matters  which  the  states  may  en- 
force must  be  such  a  remedy  as  the  common  law  itself  was  com- 
petent to  give,  not  such  as  a  legislature  might  confer  on  a  com- 
mon law  court.^ 

1724.  It  is  competent  for  any  state  to  create  a  lien  by- 
statute  for  labor  done  and  materials  furnished  for  building  a 
ship,  and  it  may  enact  reasonable  rules  and  regulations  prescrib- 

1  The  Hiram  K.  Dixon,  33  Fed.  *  The  Marion,  supra;  The  B.  F. 
Rep.  297.  Woolsey,  supra. 

2  The  Marion,  1  Storj,  68;  The  ^  Bohannon  v.  Hammond,  42  Cal. 
B.  F.  Woolsey,  7  Fed.  Kep.  108;  The  227. 

Two  Marys,  10  lb.  919.  ^  Hayford  v.  Cunningham,  72  Me. 

'^  The  B.  F.  Woolsey,  supra.  128,  133,  per  Peters,  J. 
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ing  the  mode  of  enforcing  such  liens,  if  they  are  not  incon- 
sistent with  the  exclusive  jurisdiction  of  the  admiralty  courts.^ 
The  state  laws  can  only  authorize  the  enforcement  of  such  a  lien 
by  common  law  remedies  in  the  state  which  enacted  the  statute 
creating  the  lien.  The  state  statutes  can  confer  no  jurisdiction 
upon  the  courts  of_  the  United  States.  A  local  statute  can  nei- 
ther enlarge  nor  diminish  the  admiralty  jurisdiction.^  The  only 
effect  of  a  state  statute  giving  a  lien  for  building  a  vessel  is,  to 
attach  a  lien  to  a  contract  originally  maritime  in  nature,  but  not 
to  make  a  contract  maritime  which  was  not  so  originally. 

1725.  The  state  courts  have  jurisdiction  to  enforce  liens 
for  labor  and  materials  furnished  in  the  oonstruotion  of  ves- 
sels. A  contract  to  construct  a  vessel  is  not  a  maritime  con- 
tract ;  and  the  lien  for  construction  is  not  a  maritime  lien. 
Consequently  the  admiralty  court  has  no  jurisdiction  to  enforce 
such  a  lien.     The  jurisdiction  is  in  the  state  courts.^ 

A  lien  for  construction  includes  materials  necessary  to  the  rig- 
ging and  equipment  of  a  vessel ;  *  and  the  lien  for  such  materials 
attaches  though  they  are  furnished  at  another  port  to  which  she 
had  been  brought  after  the  hull  and  spars  of  the  vessel  had  been 
completed  at  a  port  of  another  state,  where  sufficient  rigging  was 
put  upon  her,  and  a  sufficient  cargo  for  the  necessary  ballast  was 
taken  to  enable  her  to  go  to  the  port  where  she  received  her  final 
equipment. 

There  is  no  lieu  for  materials  furnished  towards  building  a  ves- 
sel, unless  the  contract  was  made  and  the  materials  furnished 

1  Edwards  u.  Elliott,  21  Wall.  532;  wards  v.  Elliott,  supra;  Young  u. 
The  Belfast,  7  Wall.  624,  645;  Shep-  The  Orpheus,  2  ClifE.  29  ;  McDonald 
pard  u.  Steele,  43  N.  Y.  52,  55;  Fer-  v.  The  Nimbus,  137  Mass.  860; 
ran  v.  Hosford,  54  Barb.  200,  208  ;  Foster  v.  The  Richard  Busteed,  100 
Sinton  v.  Steamboat  Roberts,  46  Ind.  Mass.  409 ;  Wilson  v.  Lawrence,  82 
476.  N.   Y.    409  ;     Coryell    v.    Ferine,    6 

2  Roach  V.  Chapman,  22  How.  129;  Rob.  (N.  Y.)  23  ;  King  o.  Greenway, 
The  Pacific,  9  Fed.  Rep.  120.  71  N.  Y.  413  ;    Poole  v.  Kermit,   59 

The  case  of  the  People's  Ferry  Co.  N.  Y.  554;  Sinton  v.  The  Roberts,  34 

V.  Beers,  20  How.  393,  put  an  end  to  Ind.  448;  Wyatt  v.  Stuckley,  29  Ind. 

the  practice  which  once  obtained  of  279;  Thorsen  w.  The  J.  B.  Martin,  26 

allowing  admiralty  jurisdiction  in  the  Wis.  488. 

federal  courts  to  enforce  statutory  liens         ^  Wilson  v.  Lawrence,  18  Hun,  56; 

arising  in  the  original  construction  of  S.   C.  affirmed,  82  N.  Y.  409  ;   Mc- 

vessels.  Donald  v.  The  Nimbus,  supra. 

^  Roach   V.   Chapman,  supra;   Ed- 
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within  the  state  whose  statute  is  relied  upon  for  the  lien.^  Mate- 
rials furnished  within  the  state,  for  the  building  of  a  vessel  in 
another  state,  create  no  lien.^ 

1726.  Contract  of  owner.  —  In  order  to  create  a  lien  upon  a 
vessel  for  her  construction  under  a  state  statute,  the  labor  must 
have  been  performed  or  the  materials  furnished  by  virtue  of  the 
contract,  expressed  or  implied,  with  the  owners,  or  with  the 
agents,  contractors,  or  sub-contractors  of  such  owners,  or  some 
one  of  them,  or  with  some  person  having  been  employed  to  con- 
struct, repair,  or  launch  such  vessel,  or  to  assist  them.  There- 
fore, where  the  builder  of  a  vessel  made  an  agreement  with 
another  to  furnish  sails  which  were  to  remain  the  property  of 
the  latter,  and  the  vessel  was  to  be  sailed  upon  shares,  and  the 
person  who  agreed  to  furnish  the  sails  made  a  contract  with  the 
sailmaker  under  which  the  sails  were  furnished,  it  was  held  that 
the  sailmaker  could  not  maintain  a  lien  against  the  vessel.^ 

Neither  the  fact  that  materials  are  furnished  for  the  construc- 
tion of  a  vessel  on  credit,  nor  the  fact  that  they  are  delivered 
primarily  on  the  credit  of  the  builder  of  the  vessel,  defeats  a  lien,* 
if  no  note  or  security  is  taken,  and  exclusive  credit  is  not  given 
to  the  builder.* 

1727.  Materials  for  two  vessels.  —  A  statutory  lien  for  mate- 
rials furnished  for  the  construction  or  repair  of  a  vessel  can  be 
enforced  only  against  that  vessel.  There  can  be  no  lien  on  one 
vessel  for  materials  supplied  for  another.  Where  materials  are 
furnished  for  two  vessels,  the  material-man  may  elect  to  which 
of  the  two  vessels  he  will  appropriate  them,  and  he  may  proceed 
against  that  one  for  such  part  of  the  materials  as  were  used  in 
that  vessel ;  for  there  is  no  reason  why  it  may  not  be  said 
with  truth  thaj;  they  were  furnished  for  and  on  account  of  that 
vessel.^ 

A  person  who  performs  labor  on  two  vessels  under  an  entire 
contract  for  a  round  sum,  cannot  maintain  a  lien  on  one  of  the 
vessels  for  the  work  done  on  that  vessel,  whether  he  has  per- 

1  Phillips  V.  Myers,   30   How.  Pr.         =  Bates  v.  Emery,  134  Mass.  186. 
184.  *  Young  V.  the  Orpheus,  119  Mass. 

2  Moores  v.  Luut,  1   Hun  (N.  Y.),     179. 

650;  S.  C.  4  T.  &  C.  154,  reversing         ^  The  Kiersage,  2  Curtis,  421. 

S.  C.  13  Abb.  Pr.  (N.  S.)  166,  and 

affirmed  by  the  Court  of  Appeals.  537 
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formed  his  contract,  or  has  been  prevented  from  finishing  his 
work  by  the  failure  of  the  owner  of  the  vessel  to  complete  the 
vessel  sufficiently  for  him  to  perform  it.^ 

But  upon  a  general  contract  to  furnish  material  or  labor  for 
two  or  more  vessels,  no  entire  sum  for  the  whole  being  stipulated, 
but  the  same  is  to  be  furnished  at  certain  rates,  or  without  any 
rate  being  named,  then  the  amount  furnished  on  each  particular 
vessel  may  be  estimated,  and  a  lien  will  attach  for  the  same.^ 

1728.  To  create  a  lien  for  construction  materials,  they 
must  be  actually  used,  or  furnished  for  use,  in  the  building  of 
the  vessel ;  and  the  burden  of  proving  that  they  were  so  used 
or  furnished,  or  what  portion  of  them  was  so  used  or  furnished, 
rests  with  the  material-man.^  The  materials  must  either  actu- 
ally or  constructively  form  a  part  of  the  vessel.*  But  there  may 
be  a  lien  for  materials,  such,  for  instance,  as  spars,  wrought  and 
furnished  for  a  particular  vessel  in  process  of  construction,  al- 
though the  same  were  never  attached  to  the  vessel,  or  removed 
from  the  premises  of  those  by  whom  they  were  wrought  and 
furnished.  Unless  the  statute  provides  for  the  use  of  the  mate- 
rial, as  does  the  mechanics'  lien  law  of  some  of  the  states,  it  is 
sufficient  that  the  materials  be  prepared  and  furnished  for  a  par- 
ticular vessel.^ 

A  construction  lien  attaches  to  the  structure  as  soon  as  it  as- 
sumes the  form  or  shape  of  a  vessel,  though  it  is  still  on  the 
stocks.^ 

1729.  A  lien  given  by  a  state  statute  for  domestic  repairs 
and  supplies  must  be  enforced  in  the  courts  of  admiralty  of 
the  United  States.  Claims  against  vessels  for  domestic  sup- 
plies, materials,  or  repairs  are  maritime  in  their  nature,  and  can- 
not be  enforced  under  the  state  statutes,  and  these  statutes,  so  far 
as  they  provide  a  remedy  in  rem,  are  in  conflict  with  the  laws  and 

1  Jones  V.  Keen,   115   Mass.   170,  beck,  2  Bos.  (N.  Y.)  506;  Veltman  u. 

183.  Thompson,  3  N.  Y.  438,   440;    The 

"  Rogers     v.     Currier,      13      Gray  Pacific,  1  Blatchf.  569,  573. 

(Mass),  129;  Briggs  v.  A  Light  Boat,  ^  Young  v.  The  Orpheus,  119  Mass. 

7  Allen,  287;  The  Kiersage,  2  Curtis,  179. 

421 ;  Jones  »i.  Keen,  supra.  ^  Barstow   v.    Robinson,    2   Allen, 

'  Phcenix  Iron  Co.  v.  Vessels,  43  605. 

Hun  (N.  Y.),  429;  Phillips  v.  Wright,  «  Phillips  v.  Wright,  supra. 
5  Sandf.  (N.  Y.)  342;  Hiscox  v.  Har- 
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Constitution  of  the  United  States.^  The  admiralty  courts  have 
exclusive  jurisdiction  over  contracts  purely  maritime.  The 
present  policy  of  the  Supreme  Court  of  the  United  States  upon 
this  matter  was  definitely  established  by  the  12th  Rule  adopted 
in  May,  1872,  which  is  as  follows :  "  In  all  suits  by  material- 
men for  supplies  or  repairs  or  other  necessaries,  the  libellant  may 
proceed  against  the  ship  and  freight  in  rem,  or  against  the  mas- 
ter or  owner  alone  in  personam."^  Since  this  rule  went  into 
effect,  the  exclusive  jurisdiction  of  the  district  courts  of  the 
United  States,  as  admiralty  courts  in  suits  by  material-men  for 
supplies  and  repairs  furnished  domestic  vessels,  has  been  gen- 
erally asserted  by  the  federal  courts,^  and  generally  conceded  by 
the  state  courts.  "  The  tendency  of  judicial  opinion  seems  to  be 
that  the  jurisdiction  of  the  state  court  shall  terminate  where  the 
national  jurisdiction  begins,  and  that  there  shall  not  be  concur- 
rent jurisdiction  in  any  questions  of  admiralty  to  be  settled  by 
process  and  proceedings  in  rem."  * 

1730.  The  admiralty  courts,  in  enforcing  a  lien  given  by  a 
state  statute,  are  governed  by  the  provisions  of  that  statute. 
While  any  lien  given  by  a  state  statute  must  be  enforced  by 
proceedings  in  rem  in  admiralty,  provided  it  is  founded  upon  a 
contract  maritime  in  its  character,  and  the  contract  was  made  on 
the  credit  of  the  vessel,^  yet  such  lien  must  be  enforced  subject 
to  all  the  qualifications  and  limitations  imposed  by  the  state 
law.^  "  Everything  required  by  the  statute,  as  a  condition  on 
which  the  lien  arises  and  vests,  must  of  course  be  regarded  by 

^  Crawford  v.  The  Caroline  Reed,  ^  The   previous  rule,  which   went 

42  Cal.  469;  Brookman  v.  Hamill,  43  into  effect  May  1,  1859,  forbade  all 

N.  Y.  554;  In  re  The  Josephine,  39  proceedings   in   rem  for  supplies,  re- 

N.  Y.  19;  Poole  v.  Kerrait,  59  N.  Y.  pairs,  or  other  necessaries  furnished 

554 ;    Vose  v.    Cockcroft,   44   N.   Y.  to  domestic  ships. 

415;  Hayford  v.  Cunningham,  72  Me.  ^  The  Lottawanna,  21   Wall.   558; 

128;  Weston  w.  Morse,  40  Wis.  455.  The  B.   F.   Woolsey,    7    Fed.    Eep. 

In  McDonald  v.  The  Nimbus,  137  108. 
Mass.   360,    363,   Mr.  Justice   Field  ^  Hayford  v.  Cunningham,  72  Me. 
said:  "  We  do  not  find  it  necessary  to  128,  133,  per  Peters,  J. 
determine  whether,  under  the  existing  ^  The  Lottawanna,  21  Wall.  558, 
decisions  of  the  Supreme  Court  of  the  581;  The  Howard,  29  Fed.  Rep.  604; 
United  States,  and  the  existing  admi-  White  v.  The  Cynthia,  2  lb.  112. 
ralty  rules,  this  court  has  jurisdiction  '  The  Edith,  94  U.   S.  518;   The 
to  enforce  a  lien  created  by  the  stat-  Kingston,    23   Fed.    Eep.    200;   The 
utes  of  the  commonwealth  for  mate-  Canary,  No.  2,  22  Fed.  Rep.  532. 
rials  used  or  labor  performed  in  re- 
pairing a  domestic  vessel."  539 
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courts  of  admiralty,  for  they  can  only  act  in  enforcing  a  lien 
when  the  statute  has,  according  to  its  terms,  conferred  it ;  but 
beyond  that  the  statute,  as  such,  does  not  furnish  the  rule  for 
governing  the  decision  of  the  cause  in  admiralty,  as  between 
conflicting  claims  and  liens.  The  maritime  law  treats  the  lien, 
because  conferred  upon  a  maritime  contract  by  the  statute,  as  if 
it  hS,d  been  conferred  by  itself,  and  consequently  upon  the  same 
footing  as  all  maritime  liens,  the  order  of  payment  between  them 
being  determinable  upon  its  own  principles.  For  this  reason  it 
ignores  altogether  liens  given,  even  by  the  same  statute,  for  con- 
tracts and  liabilities  not  maritime  in  their  character,  such  as  those 
for  materials  and  labor  supplied  in  the  construction  of  the  vessel, 
and  for  materials  and  supplies,  whether  in  a  foreign  or  the  home 
port,  furnished  not  on  the  credit  of  the  vessel  itself,  and  also  liens 
given  by  the  owner  of  the  vessel,  as  in  case  of  mortgages."  ^ 

The  record  must  show  that  the  vessel  is  of  the  class  to  which 
the  statutory  lien  applies ;  as,  for  instance,  in  Michigan  it  must 
be  shown  that  the  craft  is  of  above  five  tons  burden.^ 

No  maritime  lien  or  claim  can  be  founded  on  contracts  for 
repairs  or  supplies  furnished  to  vessels,  such  as  canal-boats,  en- 
gaged wholly  in  the  internal  commerce  of  a  state.^ 

1731.  State  statutes  confer  no  lien  upon  a  vessel  at  her 
home  port,  if  the  vessel's  credit  was  not  an  element  of  the 
contract.  No  lien  exists  for  materials  furnished  to  the  charterer 
of  a  vessel  at  her  home  port,  if  it  appears  that  the  material-man 
was  aware  of  the  terms  of  the  charter  party,  and  did  not  suppose 
or  believe,  at  the  time  the  work  and  materials  were  contracted 
for,  that  they  were  supplied  on  the  credit  of  the  vessel  or  of  her 
owners.*  But  the  lien  is  not  affected  by  the  fact  that  the  mate- 
rial-man did  not  rely  exclusively  upon  the  vessel,  but  looked  also 
to  the  personal  credit  of  the  builder  or  owner. 

A  charterer  who  is  also  master  has  power  to  bind  the  vessel 
for  debts  which  are  a  lien  under  a  state  statute,^  just  as  is  the 
case  in  the  admiralty."  ® 

1  The  Guiding  Star,  18  Fed.  Rep.  *  The  Howard,  29  Fed.  Rep.  604; 

263,  268,  per  Matthews,  J.  Phillips  v.  Wright,  5  Sandf.  (N.  Y.) 

"  Gould  V.  Jaeobson,  58  Mich.  288.  342  ;    Mott    v.    Lansing,    57   N.    Y. 

8  Maguire  v.   Card,  21   How.  248 ;  112. 

Allen  V.  Newberry,  lb.  244 ;  Fralick  v.  6  Pendleton  v.  Franklin,   7  N.   Y. 

Betts,  13  Hun  (N.  Y.),  632;  Brook-  508;  S.  C.  3  Sandf.  572. 

man  v.  Hamill,  43  N.  Y.  554.  ^  ggg  §  1680. 
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1732.  A  statutory  lien  is  limited  to  the  time  specified  for 
its  enforcement,  and  no  rights  can  be  acquired  by  a  proceed- 
ing in  a  state  court  or  in  admiralty  after  the  expiration  of  that 
time.^ 

The  limitation  of  the  statute  as  to  the  time  within  which  pro- 
ceedings may  be  taken  to  enforce  a  lien  must  be  recognized  and 
enforced  when  the  lien  is  set  up  in  a  court  of  admiralty.^ 

1733.  Filing  specifications.  —  Under  a  provision  that  a  debt 
shall  cease  to  be  a  lien  unless  the  lien-holder  shall,  within  a  cer- 
tain number  of  days  after  her  departure,  file  specifications  of  his 
lien,  it  is  held  that  the  filing  of  specifications  hefore  her  departure 
is  not  a  compliance  with  the  act ;  and  unless  the  specifications  are 
filed  within  the  limited  time  after  the  departure,  a  subsequent 
arrest  of  the  vessel  could  not  be  sustained.^  But  if  the  vessel  is 
arrested  and  gives  a  bond  for  her  release  within  the  time  lim- 
ited, the  filing  of  the  specifications  is  not  necessary,  because  the 
bond  supersedes  any  further  need  of  specifications.*  If  the 
vessel  is  arrested  and  sold  before  the  expiration  of  the  time  for 
filing  specifications,  and  no  specifications  are  filed  at  any  time, 
the  proceeds  in  court  should  be  distributed  according  to  the  liens 
at  the  time  the  libel  was  filed.^  Whether  in  any  case  the  filing 
of  specifications  is  necessary  after  the  filing  of  the  libel  and  the 
custody  of  the  marshal,  seems  questionable.^ 

1734.  A  departure  from  port  within  the  meaning  of  the 
statutes  is  a  going  to  sea  in  pursuit  of  some  trade  or  business, 
without'  reference  to  the  distance  or  duration  of  the  voyage.  A 
tug-boat  engaged  in  business  at  Boston  departs  from  her  port 
when  she  tows  a  vessel  to  Lynn,  a  few  miles  distant.'''  "  In 
going  to  Lynn,  the  Helen  Brown  went  outside  of  the  headlands 
and  light-houses  which  mark  the  outward  geographical  limits  of 
Boston  Harbor,  and  entered  Massachusetts  Bay.  She  was  then 
upon  the  high  seas ;  she  had  left  her  port  and  had  gone  to  sea. 

1  The  Alanson  Sumner,  28  Fed.  Onderdonk  v.  Voorhis,  2  Rob.  (N. 
Rep.  670.  Y.)  24. 

2  The  City  of  Salem,  31  Fed.  Rep.        «  The  Niagara,  supra. 

G16.  ^  The  Niagara,  supra,  per  Brown, 

8  Squires  v.  Abbott,  61  N.  Y.  530;     J. 
King  V.  Greenway,  71  N.  Y.  413;  The        '  The  Helen  Brown,  28  Fed.  Rep. 
Niagara,  31  Fed.  Rep.  163.  Ill;     Rockefeller    v.    Thompson,    2 

4  Sheppard  v.  Steele,  43  N.  Y.  52  ;     Sandf.  (N.  Y.)  395. 
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Whether  her  departure  was  for  a  longer  or  shorter  voyage,  or 
with  the  intention  of  returning  sooner  or  later,  can  make  no 
difference.  She  went,  not  secretly,  or  for  the  purpose  of  avoid- 
ing the  lien,  but  openly,  and  in  the  line  of  her  regular  employ- 
ment." ^ 

A  cruise  from  Boston  to  Newport,  though  made  in  order  to 
attend  a  regatta,  is  a  departure  within  the  meaning  of  the  stat- 
ute.^    But  a  lien  is  not  lost  by  the  vessel's  making  a  trial  trip.^ 

1735.  Lien-holders  to  join  in  Suit.  —  The  statutes  generally 
provide  that  all  claimants  of  liens  may  come  in  and  have  their 
rights  enforced  in  one  suit,  as  they  may  in  a  libel  in  admiralty. 
If  any  one  having  a  lien  neglects  to  join  in  the  suit  or  to  file  his 
claim  against  the  proceeds,  he  cannot,  after  a  sale  of  the  vessel 
under  judgment  and  execution  upon  one  of  the  claims,  have  the 
vessel  seized  in  the  hands  of  the  purchaser  in  a  suit  upon  his 
own  claim.  The  purchaser  takes  the  vessel  discharged  of  all 
liens.^ 

1736.  Alabama.^  —  A  lien  by  statute  is  created  on  all  ships, 
steamboats,  and  other  water  crafts,  whether  the  same  be  regis- 
tered, enrolled,  licensed,  or  not,  that  may  be  built,  repaired, 
fitted,  furnished,  supplied,  or  victualled  within  this  State,  for  work 
done  or  materials  supplied  by  any  person  within  this  State,  for 
or  concerning  the  building,  repairing,  fitting,  furnishing,  supply- 
ing, or  victualling  such  ships,  steamboats,  or  other  water  crafts ; 
and  for  the  wages  of  the  masters,  laborers,  stevedores,  and  ship- 
keepers  of  such  vessels,  steamboats,  or  other  water  crafts,  in 
preference  to  other  debts  due  and  owing  from  the  owners 
thereof,  which  said  lien  may  be  asserted  in  any  court  of  compe- 
tent jurisdiction. 

The  lien  so  created  shall  expire  after  the  lapse  of  six  months 
from  and  after  the  maturity  of  the  claim  or  debt,  unless  within 
the  said  six  months  judicial  proceedings  shall  have  been  com- 
menced to  assert  such  lien. 

1  The  Helen  Brown,  28  Fed.  Kep.  <  The  Steamboat  Kover  v.  Stiles,  5 
111,  per  Nelson,  J.  Blackf.  (Ind.)  483;  Roose  v.  McDon- 

2  The  Huron,  29  Fed.  Rep.  183.  aid,  23  Ind.  157. 

8  Hancox  v.  Dunning,  6   Hill  (N.         6  Q(,(jg  1376^  §§  3465.  3466. 
r.),  494. 
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YlSl.  Arizona.^  —  Every  person  who  may  furnish  supplies 
or  material,  or  do  repairs  or  labor  for  or  on  account  of  any 
domestic  vessel  owned  in  whole  or  in  part  in  this  territory,  shall 
have  a  lien  on  such  vessel,  her  tackle,  apparel,  furniture,  and 
freight  money,  for  the  payment  of  the  same.  This  provision 
shall  not  be  construed  to  alter  or  affect  in  any  way  the  general 
law  regulating  liens  of  seamen  on  foreign  vessels. 

1738.  California.^  —  All  steamers,  vessels,  and  boats  are  lia- 
able :  1.  For  services  rendered  on  board  at  the  request  of,  or  on 
contract  with,  their  respective  owners,  masters,  agents,  or  con- 
signees ;  2.  For  supplies  furnished  in  this  State  for  their  use  at 
the  request  of  their  respective  owners,  masters,  agents,  or  con- 
signees ;  3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment ;  4.  For  their  wharf- 
age and  anchorage  within  this  State ;  5.  For  non-performance, 
or  mal-performance,  of  any  contract  for  the  transportation  of 
persons  or  property  between  places  in  this  State  made  by  their 
respective  owners,  masters,  agents,  or  consignees ;  6.  For  inju- 
ries committed  by  them  to  persons  or  property  in  this  State. 
Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  have  priority  in  their  order 
herein  enumerated,  and  have  preference  over  all  other  demands  ; 
but  such  liens  Only  continue  in  force  for  the  period  of  one  year 
from  the  time  the  cause  of  action  accrued.^ 

1739.  Connecticut.*  —  Every  vessel,  in  the  construction  or 
repairs  of  which,  or  of  any  of  its  appurtenances,  any  person 
shall  have  a  claim  for  more  than  twenty  dollars,  for  materials 
furnished  or  services  rendered,  shall  be  subject  to  lien  for  the 
amount  of  such  claim,  which  lien  shall  be  on  such  vessel  and  its 
appurtenances,  and  shall  take  precedence  of  any  other  incum- 
brance (except  a  lien  for  mariners'  wages)  which  shall  originate 
subsequent  to  the  commencement  of  such  services,  or  the  fur- 

1  R.  S.  1887,  §§  2287,  2288.  to  authorize  proceedings   in   rem  for 

^  3  Codes  and  Stats.  1885,  §  813  of  causes  of  action  cognizable  in  admi- 

Civ.  Proeed.  ralty,  is  unconstitutional.     Crawford 

For  proceedings   and    practice    in  v.  The  Caroline  Keid,  42  Cal.  469, 

suits  to  enforce  such  liens,  see  §§  814,  ^  Edgerly  v.  The  San  Lorenzo,  29 

827.  Cal.  418. 

This  statute,  so  far  as  it  attempts  *  G.  S.  1888,  §§  3041-3044. 
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nishing  of  such  materials,  subject  to  apportionment,  and  may  be 
foreclosed  like  a  mortgage  of  personal  property. 

No  such  claim  shall  remain  a  lien  on  such  vessel  or  its  appur- 
tenances more  than  ten  days  after  the  person  performing  such  ser- 
vices or  furnishing  such  materials  has  ceased  so  to  do,  unless  he 
shall  sign  and  lodge  with  the  town  clerk  of  the  town,  where  such 
vessel  was  so  constructed  or  repaired,  a  certificate  in  writing,  de- 
scribing the  kind  of  vessel,  the  amount  claimed  as  a  lien  thereon, 
the  place  in  the  town  where  the  services  or  materials  were  fur- 
nished, the  date  of  the  commencement  of  the  claim,  the  name 
of  the  vessel,  if  known  to  him,  and  the  name  of  the  owner  or 
owner's  agent,  if  known  to  him,  which  certificate  the  town  clerk 
shall  record  in  a  book  kept  by  him  for  that  purpose,  nor  unless 
such  person  shall  also  leave  a  copy  of  such  certificate  with  the 
owner  of  said  vessel  or  his  agent,  if  either  of  them  are  known  to 
him  to  have  a  residence  in  this  State.^ 

No  vessel  or  its  appurtenances  shall  be  subject  to  such  liens 
for  a  greater  amount  in  the  whole  than  the  price  agreed  to  be 
paid  for  such  vessel  or  its  repairs  ;  and  when  several  liens  shall 
be  claimed  by  different  persons  to  an  amount  in  all  exceeding 
such  agreed '  price,  the  claimants  other  than  the  original  con- 
tractor shall  be  entitled  to  be  first  paid  in  full,  if  such  sum  be 
sufficient  for  that  purpose  ;  but  if  it  be  not  sufficient,  it  shall  be 
apportioned  among  the  claimants  other  than  the  original  con- 
tractor, in  proportion  to  the  amount  of  their  respective  claims ; 
and  the  court  having  jurisdiction  thereof,  on  application  of  any 
person  interested,  may  direct  the  manner  in  which  such  claims 
shall  be  paid. 

1740.  Florida.^  —  Ship-chandlers,  store-keepers,  and  all  deal- 
ers, mechanics,  and  workmen  shall  have  a  lien  on  any  ship,  ves- 

1  The  form  of  certificate  may  be  as  on  account  of  such  services  rendered 

follows:  —  To  all  persons  whom  it  may  (materials    furnished).      Said    vessel 

concern  :   This  certifies  that  on   the  was    situated   at   (describe   place    in 

day  of             ,  A.  D.    18      ,1  town)  in  the  town  of                   ,  when 

commenced  to  render  services    (fur-  such   services   were   rendered  (mate- 

nish  materials)  for  the  construction  rials  furnished).      The   name   of  the 

(repairs)  of  a  vessel  designated  as   a  vessel  is         .     The  owner's  (agent's) 

schooner  (or  other  designation,  as  the  name  is          .     Dated  at             ,  A.  D. 

case  maybe),  and  that  I  claim  a  lien  18     .     G.  S.  1888,  §  3043. 

thereon,  under  the  provisions  of  the  ^  Dig.  Laws  1881,  ch.  143,  §  18. 
statute,  for  the  sum   of            dollars 
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sel,  steamboat,  or  other  water  craft,  for  all  stores,  provisions,  rig- 
ging, or  other  materials,  or  labor  or  services  of  any  kind  what- 
ever, furnished  or  rendered  to  or  for  the  use  of  any  such  ship, 
vessel,  steamboat,  or  other  water  craft,  and  which  lien  shall  have 
a  preference  over  all  others :  provided,  however,  that  this  right 
of  lien  is  to  cease  if  not  enforced  within  thirty  days  after  the 
same  accrued. 

1741.  Georgia.^  —  Every  officer  and  employee,  or  guardian  of 
any  employee,  on  any  steamboat  or  other  water  craft  engaged  in 
the  navigation  of  any  river  within  the  border,  or  forming  the 
boundary,  of  this  State,  shall  have  a  lien  upon  the  said  boat  or 
craft  for  any  debt,  dues,  wages,  or  demands  that  he  may  have 
against  the  owner  or  lessee  of  such  boat  or  craft,  for  personal 
services  in  connection  with  the  same,  or  for  wood  or  provisions 
furnished  the  same  ;  ^  which  lien  shall  be  superior  to  all  liens  but 
tax  liens,  and  such  other  liens  as  the  claimant  had  actual  notice 
of  before  the  debt  was  created. 

1742.  Illinois.^  —  Every  sail  vessel,  steamboat,  steam  dredge, 
tug-boat,  scow,  canal-boat,  barge,  lighter,  and  other  water  craft 
of  above  five  tons  burden  used  or  intended  to  be  used  in  navi- 
gating the  waters  or  canals  of  this  State,  or  used  in  trade  or  com- 
merce between  ports  and  places  within  this  State,  or  having  their 
home  port  in  this  State,  shall  be  subject  to  a  lien  thereon,  which 
lien  shall  extend  to  the  tackle,  apparel,  and  furniture  of  such 
craft,  as  follows :  1.  For  all  debts  contracted  by  the  owner  or 
part  owner,  master,  clerk,  steward,  agent,  or  ship's  husband  of 
such  craft,  on  account  of  supplies  and  provisions  furnished  for 
the  use  of  such  water  craft,  on  account  of  work  done  or  services 
rendered  on  board  of  such  craft    by  any  seaman,  master,  or  other 

^  Code  1882,  §  198.2.  the  state  court  to  enforce  a  lien  for  do- 

^  See  Kirkpatrick  v.  Bank  of  Au-  mestio  supplies  and  materials  is  dis- 

gusta,  30  Ga.  465.  cussed  at  length  in  The  E.  P.  Dorr  u. 

As  to  the  affidavit  for  the  purpose  Waldron,    62   111.    221,    and   in   The 

of  foreclosing  the  lien,  see  Cape  Fear  Montauk  v.  Walker,  47  111.  335,  and 

Steamboat    Co.    v.   Torrent,   46    Ga.  the  jurisdiction  of  the  state  court  sus- 

585.  tained.     The   later   decisions   of    the 

3  Annot.    Stats.   1885,  ch.  12,  §  1.  United  States  courts,  as  well  as  those 

For  proceedings  to  enforce  the  lien,  of   the  supreme  courts  of  several  of 

see  §§  2-46.  the  states,  settle  the  question  the  other 


The  question  of  the  jurisdiction  of     way. 
VOL.  II.  35 
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employee  thereof,  or  on  account  of  work  done  or  materials  fur- 
nished by  any  mechanics,  tradesmen,  or  others  in  or  about  the 
building,  repairing,  fitting,  furnishing,  or  equipping  such  craft ; 
2.  For  all  sums  due  for  wharfage,  anchorage,  or  dock  hire,  in- 
cluding the  use  of  dry  docks  ;  3.  For  sums  due  for  towage,  labor 
at  pumping  out  or  raising  when  sunk  or  disabled,  and  to  ship's 
husband  or  agent  of  such  water  craft,  for  disbursements  due  by 
the  owner  on  account  of  such  water  craft  ;  4.  For  all  damages 
arising  for  the  non-performance  of  any  contract  of  affreightment, 
or  of  any  contract  touching  the  transportation  of  property  en- 
tered into  by  the  master,  owner,  agent,  or  consignee  of  such  wa- 
ter craft,  where  any  such  contract  is  made  in  this  State  ;  5.  For 
all  damages  arising  from  injuries  done  to  persons  or  property  by 
such  water  craft.^ 

1743.  Indiana.^  —  All  boats,  vessels,  and  water  craft  of  every 
description,  found  in  the  waters  of  this  State,  including  wharf- 
boats  and  floating  warehouses  used  for  the  storing,  receiving,  and 
forwarding  of  freights,  which  are  liable  to  be  removed  from  place 
to  place  at  the  pleasure  of  the  owner  or  owners  of  the  same,  are 
liable  :  1.  For  all  debts  contracted  within  this  State,  by  the  mas- 
ter, owner,  agent,  clerk,  or  consignee  thereof,  on  account  of  sup- 
plies furnished  for  use  of  the  same  ;  on  account  of  work  done  or 
services  rendered  for  the  same  by  boatmen,  mariners,  laborers, 
or  other  persons ;  or  on  account  of  work  done  or  materials  fur- 
nished in  building,  repairing,  fitting  out,  furnishing,  or  equipping 
such  boat,  vessel,  wharf-boat,  floating  warehouse,  or  water  craft ; 
2.  For  all  demands  or  damages  arising  out  of  any  contract  of 
affreightment  made  within  this  State ;  or  any  wilful  or  negligent 
act  of  the  master,  owner,  or  agent  thereof,  done  in  connection 
with  the  business  of  such  boat,  vessel,  wharf-boat,  floating  ware- 
house, or  water  craft  within  this  State  ;  or  any  contract  relative 
to  the  transportation  of  persons  or  property  entered  into  by  the 
master,  owner,  agent,  clerk,  or  consignee  thereof,  within  this 
State  ;    3.  For  all  injuries  to  persons  or  property  by  such  boat, 

1  As   by  the  negligently  towing  a        ^  H.  S.  1881,  §§  5277-5280. 
schooner,  and  running  it  into  an  ele-         The  state  courts  have  jurisdiction 

vator  situated   upon  the   land.     The  of  actions  to  enforce   statutory  liens 

tort  is  not  a  maritime  one,  and  the  for  materials  used  in  the  construction 

state   court  may  enforce  the  remedy,  of  vessels  in  this  State. 
Johnson  v.  Chicago  &  P.  E.  Co.  105 
111.  462. 
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vessel,  wharf -boat,  floating  warehouse,  or  water  craft,  or  by  the 
owners,  officers,  or  crew,  done  in  connection  with  the  business  of 
the  same,  within  this  State. 

Claims  growing  out  of  the  above  causes,  whether  arising  out 
of  contracts  made  or  broken  within  this  State,  or  wrongs  or  inju- 
ries done  or  committed  within  this  State,  are  liens  upon  the  boat, 
vessel,  or  water  craft,  their  apparel,  tackle,  or  furniture,  and  ap- 
pendages, including  barges  and  lighters  belonging  to  the  owners 
of  the  boat,  vessel,  or  water  craft,  and  used  therewith  at  the  time 
the  action  commenced. 

Such  liens  shall  take  preference  of  any  claims  against  the  boat 
itself,  or  all  or  any  of  its  owners,  masters,  or  consignees,  grow- 
ing out  of  any  other  cause  than  those  above  enumerated ;  and, 
as  between  themselves,  mariners'  and  boatmen's  wages  shall  be 
first  preferred. 

This  lien  is  enforced  by  attachment.^ 

1744.  Kentucky.^ — -Except  the  captain,  all  the  officers  and 
hands  employed  on  board  a  steamboat,  or  any  brig,  schooner,  or 
sloop  or  model  barge,  shall  have  a  lien  on  the  boat  or  vessel,  her 
engine,  tackle,  furnishing  and  apparel,  for  their  wages,  whether 
contracted  for  or  earned  in  or  out  of  the  State,  with  a  preference 
or  priority  therefor  over  any  other  debt  due  from  the  owner  of 
the  boat  or  vessel,  and  over  all  other  liens  thereon.  Mechanics, 
tradesmen,  and  others  shall  also  have  a  like  lien  for  work,  sup- 
plies, materials,  stores,  and  provisions  done  or  furnished  on  or 
towards  the  building,  repairing,  fitting,  furnishing,  or  equipping 
the  boat  or  vessel  in  this  State,  with  a  preference  or  priority 
therefor  over  any  other  debt  or  debts  of  the  owner,  except  to  the 
officers  and  hands,  and  over  all  other  liens  thereafter  created. 
When  so  done  or  furnished  out  of  this  State,  there  shall  be  a 
like  lien  therefor,  which  shall  have  precedence  next  after  that 
given  when  done  or  furnished  in  this  State ;  but  if  done  or  fur- 
nished out  of  the  State  subsequent  to  that  done  or  furnished  in 
this  State,  the  liens  shall  be  joint  and  equal. 

This  lien  may  be  enforced  by  attachment.^ 

^  For  proceedings  and  practice,  see  See  The  Rapid  Transit,  11  Fed.  Rep. 
R.  S.  §§  5281-5291.  322. 

2  G.  S.  1883,  p.  984;  Act  1880,  §  1.        »  For  proceedings  to  enforce  the 

lien,  see  R.  S.  1883,  p.  984,  §§  2-8. 
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1745.  Louisiana.^  —  The  following  debts  are  privileged  on 
the  price  of  ships  and  other  vessels,  in  the  order  in  which  they 
are  placed :  1.  Legal  and  other  charges  incurred  to  obtain  the 
sale  of  a  ship  or  other  vessel,  and  the  distribution  of  the  price ; 
2.  Debts  for  pilotage,  towage,  wharfage,  and  anchorage  ;  3.  The 
expenses  of  keeping  the  vessel  from  the  time  of  her  entrance 
into  port  until  sale,  including  the  wages  of  persons  employed  to 
watch  her  ;  4.  The  rent  of  stores  in  which  the  rigging  and  ap- 
parel are  deposited  ;  5.  The  m|iintenance  of  the  ship  and  her 
tackle  and  apparatus  since  her  return  into  port  from  her  last 
voyage  ;  6.  The  wages  of  the  captain  and  crew  employed  on  the 
last  voyage  ;  7.  Sums  lent  to  the  captain  for  the  necessities  of 
the  ship  during  the  last  voyage,  and  reimbursement  of  the  price 
of  merchandise  sold  by  him  for  the  same  purpose;^  8.  Sums 
due  to  sellers,  to  those  who  have  furnished  materials,  and  to 
workmen  employed  in  the  construction,  if  the  vessel  has  never 
made  a  voyage ;  and  those  due  to  creditors  for  supplies,  labor, 
repairing,  victuals,  armament,  and  equipment,  previous  to  the 
departure  of  the  ship,  if  she  has  already  made  a  voyage  ;  9. 
Money  lent  on  bottomry  for  rejfitting,  victualling,  arming,  and 
equipping  the  vessel  before  her  departure  ;  10.  The  premiums 
due  for  insurance  made  on  the  vessel,  tackle,  and  apparel,  and  on 
armament  and  equipment  of  the  ship  ;  11.  The  amount  of  dam- 
age due  to  freighters  for  the  failure  in  delivering  goods  which 
they  have  shipped,  or  for  the  reimbursement  of  damage  sus- 
tained by  the  goods  through  the  fault  of  the  captain  or  crew ; 
12.  Where  any  loss  or  damage  has  been  caused  to  the  person  or 
property  of  any  individual  by  any  carelessness,  neglect,  or  want 
of  skill  in  the  direction  or  management  of  any  steamboat,  barge, 
flatboat,  water  craft,  or  raft,  the  party  injured  shall  have  a  privi- 
lege to  rank  after  the  privileges  above  specified.  The  term  of 
prescription  of  privileges  against  ships,  steamboats,  and  other 
vessels  shall  be  six  months. 

No  privilege  shall  have  effect  against  third  persons,  unless  re- 
corded in  the  manner  required  by  law  in  the  parish  where  the 
property  to  be  affected  is  situated.^ 

1  R.  Civ.  Code  1870,  art.  3237.  The  Canary,  No.  2,  22  Fed.  Kep.  532; 

^  Advances  of   money  to  tlie  cap-  Hyde  v.  Culver,  4  La.  Ann.  9;  Wick- 
tain  or  owners  of  a  vessel  can  only  be  ham  v.  Levistoncs,  11  lb.  702;  Owens 
privileged  when  advanced  under  im-  v.  Davis,   15  lb.   22;    Bank  v.  Bark 
perious  necessity  to  save  the  ship  or  Jane,  19  lb.  1. 
to  enable  her  to  complete  her  voyage.         ^  R.  Civ.  Code,  supra,  art.  3274. 
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1746.  Maine.i  —  Whoever  furnishes  labor  or  materials  for 
building  a  vessel  has  a  lien  on  it  therefor,  which  may  be  en- 
forced by  attachment  thereof,  within  four  days  after  it  is 
launched ;  ^  but  if  the  labor  and  materials  have  been  so  furnished 
by  virtue  of  a  contract  not  fully  completed  at  the  time  of  the 
launching  of  the  vessel,  the  lien  may  be  enforced  within  four 
days  after  such  contract  has  been  completed.^  He  also  has  a  lien 
on  the  materials  furnished  before  they  become  part  of  the  vessel, 
which  may  be  enforced  by  attachment  ;  and  whoever  furnishes 
labor  or  materials  for  a  vessel  after  it  is  launched,  or  for  its  re- 
pair, has  a  lien  on  it  therefor,  to  be  enforced  by  attachment 
within  four  days  after  the  work  is  completed ;  and  the  owners  of 
any  dry  dock  or  marine  railway,  used  for  any  vessel,  have  a  lien 


Claims  whicli  were  never  recorded 
can  have  no  effect  as  privileged  claims 
over  those  creditors  who  have  liens 
either  by  the  maritime  law,  or  who 
have  liens  by  the  fact  that  their  claims 
have  been  recorded  under  the  laws  of 
the  United  States  or  the  State  of  Lou- 
isiana. The  John  T.  Moore,  3  Woods, 
61;  The  Lottawanna,  21  Wall.  558. 

The  privilege  is  lost  if  a  sale  be 
subsequently  made  in  port,  and  a  voy- 
age is  thereafter  made  in  the  name 
and  at  the  risk  of  the  purchaser,  un- 
less the  latter  has  notice,  actual,  legal, 
or  constructive,  of  the  privilege.  R. 
Civ.  Code,  arts.  3242,  3243;  The  Ca- 
nary, No.  2,  22  Fed.  Rep.  532. 

1  R.  S.  1883,  ch.  91,  §  8. 

^  As  to  form  of  writ  and  proceed- 
ings to  enforce  the  lien,  see  R.  S.  1883, 
ch.  91,  §§9-26. 

To  entitle  a  person  to  the  lien 
there  must  be  an  appropriation,  ex- 
press or  implied,  of  the  labor  or  ma- 
terials to  the  particular  vessel  against 
which  the  lien  is  claimed.  Sewall  v. 
The  Hull  of  a  New  Ship,  Ware,  565; 
Read  v.  The  Hull  of  a  New  Brig,  1 
Story,  244. 

The  lien  is  not  restricted  to  me- 
chanics and  laborers,  but  extends  to 
all  persons  who  render  like  service. 
The  Kearsarge,  Ware,  546. 

It  does  not  cover  charges  for  insur- 


ance on  a  cargo  of  lumber  purchased 
for  and  used  in  the  construction  of  a 
ship,  as  such  insurance  cannot  be  con- 
sidered material  furnished.  The  Kear- 
sarge, supra. 

It  does  not  cover  tools  used  by  work- 
men in  doing  the  work,  and  procured 
for  that  purpose,  because  these  do  not 
go  into  the  construction  of  the  ship. 
The  Kearsarge,  supra. 

Materials  furnished  generally  for 
two  vessels  building  by  one  owner  at 
the  same  time,  may  be  a  lien  upon 
both  vessels,  and  may  be  enforced 
against  either  of  them.  The  Kear- 
sarge, supra. 

2  Under  a  former  statute  the  limit- 
ation was  that  the  lien'  should  be 
enforced  within  four  days  after  "  the 
work  has  been  completed ;  "  and  it  was 
held  that  this  meant  that  it  must  be 
enforced  within  four  days  after  the 
whole  work  of  building  or  repairing  is 
completed ;  and  no  attachment  is  re- 
quired to  be  laid  on  the  vessel  within 
that  time  after  the  plaintiff's  own 
work  is  done  or  his  materials  have 
been  furnished.  The  lien  in  this  case 
was  enforced  after  work  had  been  dis- 
continued, on  account  of  the  failure 
and  death  of  the  owner,  for  more  than 
a  year,  though  the  vessel  had  in  the 
mean  time  been  sold.  Hayford  v. 
Cunningham,  71  Me.  128. 
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on  said  vessel  for  the  use  of  said  dock  or  railway,  to  be  enforced 
by  attachment  within  four  days  after  the  last  day  in  which  the 
same  is  used  or  occupied  by  said  vessel. 

1747.  Maryland.^  —  All  boats  or  vessels  of  any  kind  what- 
soever, used  or  intended  to  be  used  on  the  waters  of  the  Chesa- 
peake Bay  and  its  tributaries,  the  Chesapeake  and  Ohio  Canal, 
and  other  waters  of  this  State,  as  carriers  of  freight  or  passengers, 
and  all  other  boats  or  vessels  belonging  in  this  State,  shall  be  sub- 
ject to  a  lien  and  bound  for  the  payment  thereof,  as  preferred 
debts,  for  all  debts  due  to  boat-builders,  mechanics,  merchants, 
farmers,  or  other  persons  from  the  owners,  masters  or  captains, 
or  other  agents  of  such  boats  or  vessels,  for  materials  furnished 
or  work  done  in  the  building,  repairing,  or  equipping  the  same. 

No  person  shall  be  entitled  to  such  lien  unless  he  shall,  within 
six  months  from  the  commencment  of  the  building,  repairing, 
equipping,  or  refitting  such  boat  or  vessel,  deliver  to  the  clerk  of 
the  circuit  court  for  the  county  where  the  building,  repairing, 
equipping,  or  refitting  was  done,  or  the  Superior  Court  ,of  Balti- 
more city,  if  done  in  the  city  of  Baltimore,  on  an  account  or 
statement  certified  by  the  oath  of  the  claimant,  taken  and  sub- 
scribed before  some  justice  of  the  peace  or  other  ofiBcer  authorized 
to  administer  an  oath,  setting  forth  the  names  of  the  claimant 
and  debtor,  and  if  the  debt  was  not  contracted  by  the  owner,  but 
by  his  agent,  the  name  of  such  agent,  the  name  or  other  certain 
description  of  the  boat  or  vessel,  and  the  place  where  built,  re- 
paired, equipped,  or  refitted,  and  the  particulars  or  items  of  the 
claim  or  debt.  The  lien  continues  for  two  years  from  the  day 
on  which  the  account  or  statement  shall  be  filed  and  no  longer, 
but  the  claimant  may  have  the  benefit  of  any  other  lien  upon 
said  boat  or  vessel  to  which  he  may  be  entitled  by  mortgage,  bill 
of  sale,  or  otherwise. 

The  lien  shall  not  entitle  the  claimant  to  preference  over  cred- 
itors or  claimants  secured  by  mortgage  or  bill  of  sale  properly 
executed  and  recorded  before  the  claim  to  be  secured  by  such 
lien  shall  have  accrued.^ 

^  R.   Code  1878,  p.  701,  §§  44-48.  from  day  to  day  upon  the  orders  of 

For  proceedings  to  enforce  the  lien,  the  owner,  only  such  repairs  will  have 

see  §§  48-53.  preference  over  a  mortgage  duly  exe- 

^  Under  this  provision,  where  there  cuted  and  recorded  as  were  done  prior 

is  no  entire  contract  for  the  repairing  to  the  date  of  the  recording  of  such 

of  a  vessel,  but  the  repairs  are  done  mortgage.     The  lien  beino'  statutory, 
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1748.  Massachusetts.!  —  When,  by  virtue  of  a  contract,  ex- 
press or  implied,^  with  the  owners  of  a  vessel,  or  with  the  agents, 
contractors,  or  sub-contractors  of  such  owners,  or  with  any  of 
them,  or  with  a  person  who  has  been  employed  to  construct, 
repair,  or  launch  a  vessel,  or  to  assist  therein,  money  is  due 
for  labor  performed,  materials  used,  or  labor  and  materials  fur- 
nished in  the  construction,  launching,  or  repairs  of,  or  for  con- 
structing the  launching  ways  for,  or  for  provisions,  stores,  or 
other  articles  furnished  for  or  on  account  of,  such  vessel  in  this 
Commonwealth,  the  person  to  whom  such  money  is  due  shall 
have  a  lien  upon  the  vessel,  her  tackle,  apparel,  and  furniture,  to 
secure  the  payment  of  such  debt,  and  such  lien  shall  be  preferred 
to  all  others  on  such  vessels  except  that  for  mariners'  wages,  and 
shall  continue  until  the  debt  is  satisfied.^ 


DO  priority  is  given  to  it  beyond  that 
whloli  its  plain  language  implies. 
The  Marcella  Ann,  34  Fed.  Rep. 
142. 

1  Pub.  Stat.  1882,  ch.  192,  §§  14-17. 

This  statute,  so  far  as  it  gives  a 
lien  for  the  building  of  vessels,  is  con- 
stitutional and  valid,  and  has  been 
recognized  to  be  so  in  numerous  de- 
cisions. Foster  v.  The  Richard  Bus- 
teed,  100  Mass.  409,  and  cases  cited; 
McDonald  v.  The  Nimbus,  137  Mass. 
360. 

The  statute  contemplates  that  the 
vessel  must  be  in  the  Commonwealth 
when  the  debt  is  contracted  ;  and  no 
lien  can  be  enforced  for  materials  fur- 
nished in  this  Commonwealth  in  the 
construction  of  a  vessel  at  a  port  in 
another  state.  McDonald  v.  The 
Nimbus,  supra. 

A  lien  upon  a  vessel  built  for  the 
United  States  to  be  used  as  a  floating 
light  cannot  be  enforced  in  the  courts 
of  the  Commonwealth  upon  proceed- 
ings commenced  after  possession  of 
her  has  been  taken  by  the  United 
States,  and  the  spars  and  rigging  have 
been  put  up,  and  the  lanterns  have 
been  put  aboard  and  prepared  for  use. 
Briggs  V.  Light  Boats,  11  Allen,  157. 

^  No  lien  is  created  under  the 
statute    unless    the    labor   has   been 


performed  or  the  materials  furnished 
under  a  contract  in  relation  to  the 
particular  ship  in  the  construction  of 
which  the  materials  were  supplied  or 
the  work  done.  Rogers  v.  Currier,  13 
Gray,  129;  Barstow  v.  Robinson,  2 
Allen,  605  ;  The  Hull  of  a  New  Brig, 
1  Story,  244,  250;  Sewall  v.  The  Hull 
of  a  New  Ship,  Ware,  565. 

^  "  The  statute  does  not  allow  labor 
and  materials,  as  it  does  stores  and 
provisions,  to  be  merely  furnished  'on 
account  of '  the  ship;  and  the  differ- 
ence in  the  language  of  the  two  classes 
is  significant.  The  statute  doubtless 
includes  materials  fitted  and  adapted 
to  be  parts  of  the  ship,  and  accepted 
as  such  by  the  other  party  to  the  con- 
tract, even  if  they  have  not  been  put 
in  place  upon  the  ship.  But  it  gives 
no  lien  for  materials  which  have 
neither  been  built  upon  or  attached 
to  her,  nor  been  prepared  and  fitted 
for  that  purpose,  and  which  have  not 
been  actually  or  constructively  made 
part  of  her."  Young  v.  The  Orpheus, 
119  Mass.  179,  184. 

A  person  who  has  contracted  with 
the  owner  of  a  vessel  may  enforce  a 
lien  for  labor  performed  and  materials 
furnished  by  sub-contractors.  Jones 
V.  Keen,  115  Mass.  170. 

A  person  employed  at  day's  wages 
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Such  lien  is  dissolved  unless  the  person  claiming  it,  within  four 
days  1  from  the  time  when  the  vessel  departs  ^  from  the  port,  files 
in  the  office  of  the  clerk  of  the  city  or  town  a  sworn  statement 
giving  a  just  and  true  account  of  the  demand,  the  name  or  de- 
scription of  the  vessel,  and  the  name  of  the  owner  and  the  per- 
son with  whom  the  contract  was  made. 

The  lien  is  enforced  by  petition.^ 


by  the  owner  of  a  vessel  to  work  as  a 
blacksmitli  in  making  spikes  and  bolts 
from  the  owner's  iron  for  use  in  the 
construction  of  the  vessel  has  a  lien 
for  such  labor,  although  he  at  the 
same  time  does  some  jobs  on  other 
vessels  and  some  outside  work  by  the 
owner's  direction.  Jones  v.  Keen, 
115  Mass.  170. 

Labor  and  materials  furnished  in 
the  alteration  of  a  vessel  to  fit  her  for 
new  uses  are  furnished  in  her  "  con- 
struction and  repairs"  within  the 
meaning  of  the  statute.  Donnell  v- 
The  Starlight,  103  Mass.  227;  The 
Ferax,  1  Sprague,  180. 

1  The  lien  is  dissolved  by  failure  to 
file  the  certificate  within  the  time 
specified,  although  within  that  time 
an  attachment  is  made  upon  a  peti- 
tion to  enforce  the  lien.  Hawes  v. 
Mitchell,  15  Gray,  234. 

The  lien  is  gone  if  the  terms  of 
the  statute  are  not  complied  with. 
Dunham  v.  Johnson,  135  Mass.  310; 
The  Mississippi,  6  Fed.  Rep.  543. 

^  To  "  depart  "  means  to  go  to  sea, 
irrespective  of  the  distance  or  dura- 
tion of  the  voyage.  The  Helen 
Brown,  28  Fed.  Rep.  111. 

A  cruise  from  Boston  to  Newport, 
though  made  in  order  to  attend  a 
regatta,  is  "  a  departure  "  within  the 
meaning  of  the  act.  The  Huron,  29 
Fed.  Rep.  183. 

The  certificate  may  be  filed  before 
the  vessel  departs  from  the  port  at 
which  she  was  when  the  debt  was  con- 
tracted. Young  V.  The  Orpheus,  119 
Mass.  179. 

A  lien  on  a  ship  will  be  dissolved 
if  the  person  claiming  it  knows  that 
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large  credits  exist,  and  knows  very 
nearly,  though  not  exactly,  their 
amount,  but  gives  no  further  account 
of  them,  in  his  statement,  than  that 
such  credits  exist,  to  an  amount 
which  is  not  known  and  cannot  be 
computed  by  him;  or  if  in  his  state- 
ment he  says  that  the  owner  of  the 
vessel  is  unknown,  when  he  has  been 
informed  and  believes  that  she  was 
owned  by  the  person  who  in  fact 
owned  her.  Story  v.  Buffum,  8  Al- 
len, 35. 

A  material-man  is  not  precluded 
from  enforcing  his  lien  against  a  vessel 
for  materials  used  in  her  construction, 
by  reason  of  having  included  in  his 
claim  of  lien,  through  ignorance  and 
not  wilfully  or  knowingly,  materials 
furnished  for  another  vessel.  Jones 
V.  Keen,  supra. 

A  lien  for  materials  used  in  the 
construction  of  a  vessel  is  not  dis- 
solved by  a  clerical  error,  in  the  cer- 
tificate filed  in  the  office  of  the  town 
clerk,  in  adding  up  the  items  of  the 
account,  which  themselves  clearly 
show  the  amount  of  the  demand 
claimed  and  actually  due.  Nor  is 
such  lien  dissolved  by  the  including  in 
the  certificate  a  claim  for  materials 
furnished  for  the  vessel  for  which  no 
lien  in  fact  exists.  Young  v.  The 
Orpheus,  supra. 

The  statement  need  not  show  the 
kind  of  work  or  the  purpose  of  it. 
McMonagle  v.  Nolan,  98  Mass.  320. 

As  to  pleading  and  practice,  see 
McMonagle  v.  Nolan,  supra  j  Donnell 
V.  Morison,  109  Mass.  576. 

8  For  proceedings  to  enforce,  see 
P.  S.  1882,  ch.  192,  §§  18-23. 
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1749.  Michigan.^  —  Every  water  craft  of  above  five  tons 
burden,  used  or  intended  to  be  used  in  navigating  the  waters  of 
this  State,  shall  be  subject  to  a  lien  thereon  :  1.  For  all  debts 
contracted  by  the  owner  or  part  owner,  master,  clerk,  agent,  or 
steward  of  such  craft,  on  account  of  supplies  and  provisions  fur- 
nished for  the  use  of  said  water  craft ;  on  account  of  work  done, 
or  services  rendered,  on  board  of  such  craft,  by  seamen,  or  any 
employee  other  than  the  master  thereof ;  on  account  of  work 
done  or  services  rendered  by  any  person  in  or  about  the  loading 
or  unloading  of  said  water  craft ;  on  account  of  work  done  or 
materials  furnished  by  mechanics,  tradesmen,  or  others  in  or 
about  the  building,  repairing,  fitting,  furnishing,  or  equipping 
such  craft :  provided,  that  when  labor  shall  be  performed  or  ma- 
terials furnished  as  aforesaid  by  a  sub-contractor,  or  workman 
other  than  an  original  contractor,  and  the  same  is  not  paid  for, 
said  person  or  persons  may  give  the  owner  or  his  agent,  or  the 
master  or  clerk  of  said  craft,  timely  notice  of  his  or  their  said 
claim,  and  from  thenceforth  said  person  or  persons  shall  have  a 
lien  upon  said  craft,  fro  rata,  for  his  or  their  said  claims,  to  the 
amount  that  may  be  due  by  said  owner  to  said  original  contrac- 
tor for  work  or  labor  then  done  on  said  water  craft  ;  2.  For  all 
sums  due  for  wharfage,  anchorage,  or  dock  hire,  including  the  use 
of  dry  docks ;  the  lying  immediately  in  front  of  or  attached  to 
any  wharf,  dock,  or  pier,  within  this  State,  so  as  to  prevent  the 
use  of  any  portion  of  such  wharf,  dock,  or  pier  by  other  water 
craft,  with  or  without  the  discharge  of  freight  or  passengers 
across  such  wharf,  dock,  or  pier,  after  a  notice  to  leave,  shall  be 
an  evidence  of  an  agreement  to  pay  for  such  use  whatever  the 

The  right  to  enforce   a   lien  on  a  were  had  in  a  court  of   the  United 

ship  by  petition  may  be  contested  by  States,  -which  were  dismissed  for  want 

a  party  who  has  another  lien  thereon,  of  jurisdiction,  makes  no  difference, 

although  he  does  not  seek  to  enforce  Young  u.  The  Orpheus,  U9  Mass.  179. 

his  lien  under  the  petition,  but  has  i  Annot.  Stats.  1882,  §§  8236-8279. 

libelled  the  ship  in  the  District  Court  An  averment  that  the  water  craft 

of    the    United    States.      Hawes    v.  was  of  "  above  five  tons  burden "  is 

Mitchell,  15  Gray,  234.  necessary.     Jurisdiction  is  not  to  be 

On  a  petition  to  enforce  a  lien  on  a  presumed,  but   must  be   established, 

vessel,  if  interest  is  not  due  as  part  of  Gould  u.  Jaoobson,  58  Mich.  288. 

the  debt,  but  as  damages  only,  it  is  to  The  lien  may  be  enforced  in  the 

be  computed  from  the  filing  of  the  pe-  admiralty   court,  though '  the   record 

tition,  and  not  from  the  time  of  a  prior  must  show  that  the  vessel  is  of,  the 

demand;   and  the  fact,  that,   before  class  to  which  the  statutory  lien  may 

bringing     the    petition,    proceedings  attach.     Gould  v.  Jaoobson,  supra. 
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same  may  be  worth;  3.  For  sums  due  for  bottomry,  salvage, 
towage,  lighterage,  insurance,  labor  at  pumping  out  or  raising 
such  water  craft,  and  for  general  average,  whether  in  whole  or  in 
part,  within  this  State  ;  4.  For  all  damages  arising  from  the  non- 
performance of  any  contract  of  affreightment,  or  of  any  contract 
touching  the  transportation  of  persons  or  property,  entered  into 
by  the  master,  owner,  agent,  or  consignee  of  such  water  craft, 
where  any  such  contract  is  to  be  or  shall  have  been  performed, 
in  whole  or  in  part,  within  this  State;  5.  For  all  damages 
arising  from  injuries  done  to  persons  or  property  by  such  water 
craft,  where  the  same  shall  have  occurred  through  the  negligence 
or  misconduct  of  the  owner,  part  owner,  master,  agent,  or  other 
employee  of  said  water  craft,  or  through  the  failure  on  the  part 
of  such  water  craft  to  observe  any  law  of  the  United  States  rel- 
ative to  the  equipment  or  management  of  such  craft,  including 
injuries  to  any  person,  not  of  the  ship's  company,  from  accidents 
on  board  said  water  craft  occurring  as  aforesaid. 

This  lien  is  enforced  by  suit  in  seizure  of  the  property.  In- 
tervening liens  may  be  filed  before  sale  under  judgment.  Liens 
may  be  enforced  at  any  time  within  six  years  from  their  origin ; 
but  no  lien  can  be  enforced  against  a  lona  fide  purchaser  without 
notice,  unless  suit  be  commenced  within  one  year. 

1750.  Minnesota.-'  —  The  general  mechanics'  lien  law  applies 
to  labor  performed  or  materials  or  machinery  furnished  for  con- 
structing, altering,  or  repairing  any  boat,  vessel,  or  other  water 
craft  by  virtue  of  a  contract  or  agreement  with  the  owner. 

1751.  Mississippi.  —  Under  the  general  mechanics'  lien  law, 
every  boat  or  other  water  craft  built  within  the  State  is  liable 
for  the  payment  of  any  debt  contracted  for  labor  performed  or 
materials  furnished  about  the  construction,  alteration,  or  repairs 
thereof.^     It  is  also  provided  ^  that  there  shall  be  a  lien  on  all 

1  §  1209.  United  States  or  state  courts;  and  a 

2  See  §  1210.  purchaser  of  a  vessel  without  notice, 
s  R.  Code  1880,  §§  1395,  1396.  during  the  existence  of  the  lien  there- 
This  statute  creates   a  lien  on  all    on  for  building  it,  takes  it  subject  to 

water  craft  for  work  done  in  building  such  lien.    Archibald  u.  Citizens' Bank 

vessels  by  any  person  in  the   State,  of  Louisiana,  1  So.  Kep.  739;  S.C.  64 

good  against  all  the  world,  and  to  con-  Miss.  523. 

tinue  for  six  months  in  which  to  com-         This  statute  is  separate  and  distinct 

raence    judicial    proceedings    in    the  from  the  mechanics'  lien  law,  and  the 
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ships,  steamboats,  and  other  water  craft  for  work  done  or  mate- 
rials supplied  by  any  person  in  this  State  for  or  concerning  the 
building,  repairing,  fitting,  furnishing,  supplying,  or  victualling 
such  ships,  steamboats,  or  other  water  craft,  and  for  the  wages 
of  the  persons  employed  on  board  such  vessel,  boat,  or  craft,  for 
work  done  or  services  rendered,  in  preference  to  all  other  debts 
due  and  owing  from  the  owners  thereof. 

The  lien  hereby  created  shall  expire  six  months  after  the  claim 
is  due,  unless  judicial  proceedings  have  been  commenced  to  assert 
such  lien. 

1752.  Missouri.^ — Every  boat  or  vessel,  including  canal-boats, 
wood-boats,  barges,  and  rafts,  used  in  navigating  the  waters  of  this 
State,  shall  be  liable  and  subject  to  a  lien  in  the  following  cases : 
1.  For  all  wages  due  to  hands  or  persons  employed  on  board 
such  boat  or  vessel,  for  work  done  or  services  rendered  on  board 
the  same,  except  for  wages  which  may  be  due  to  the  master  or 
clerk  thereof  ;  2.  For  all  debts  contracted  by  the  master,  owner, 
agent,  or  consignee  of  such  boat,  vessel,  or  other  craft  on  ac- 
count of  stores  or  supplies  furnished  for  the  use  thereof,  or  on 
account  of  labor  done  or  materials  furnished,  by  mechanics, 
tradesmen,  or  others  ;  3.  For  all  sums  due  for  wharfage  or  an- 
chorage of  such  boat  or  vessel  within  this  State ;  4.  For  all  de- 
mands or  damages  accruing  from  the  non-performance  or  mal- 
performance  of  any  contract  of  affreightment,  or  of  any  contract 
touching  the  transportation  of  persons  or  property,  entered  into 
by  the  master,  owner,  agent,  or  consignee  of  such  boat  or  vessel ; 
and  for  damages  for  injuries  done  to  persons  or  property  by  such 
boat  or  vessel. 

The  classes  of  claims  specified  in  the  preceding  section  shall 
have  priority  according  to  the  order  in  which  they  are  enumer- 
ated, and  said  liens  shall  have  precedence  of  all  other  liens  and 
claims  against  such  boat  or  vessel. 

1753.  Montana  Territory.^  —  Any  boat   found  within   the 

lien  it  creates  is  not  subject  to  any  of  bunal  determinable  by  the  facts  of  the 

the  provisions  of  that  law.    Its  enact-  case. 

ment  was  suggested  by  the  decisions  ^  2  R.  S.  1879,  §§  4225,  4226. 

of  the  Supreme  Court  of  the  United  ^  Comp.  Stats.  1887,  §§  206,  210,  of 

States,  and  the  plan  adopted  to  meet  Civ.  Pro.    For  proceeding  to  enforce 

them  was  to  create  the  lien,  and  leave  lien,  see  lb.  §§  211-222 

its  enforcement  to  the  appropriate  tri- 
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waters  of  this  territory  is  liable :  1.  For  all  debts  contracted  by 
the  master,  owner,  agent,  clerk,  or  consignee  thereof,  on  account 
of  supplies  furnished  for  the  use  of  such  boat,  or  on  account  of 
work  done  or  materials  furnished  in  building,  repairing,  fitting 
out,  furnishing,  or  equipping  such  boat ;  2.  For  all  demands  or 
damages  accruing  from  the  non-performance  or  malperformance 
of  any  contract  of  affreightment,  or  any  contract  relative  to  the 
transportation  of  persons  or  property,  entered  into  by  the  master, 
owner,  agent,  clerk,  or  consignee  thereof ;  3.  For  all  injuries  to 
persons  or  property  by  such  boat,  or  by  the  officers  or  crew,  done 
in  connection  with  the  business  of  such  boat. 

Claims  growing  out  of  any  of  the  above  causes  are  liens  upon 
such  boat,  its  apparel,  tackling,  furniture,  and  appendages,  in- 
cluding barges  and  lighters,  if  owned  by  the  owners  of  such 
boat,  and  used  therewith,  at  the  time  suit  is  commenced. 

Such  lien  shall  take  preference  of  any  claim  against  the  boat 
itself,  or  any  or  all  of  its  owners,  growing  out  of  any  other 
causes  than  those  above  enumerated,  and  as  between  themselves 
they  shall  be  preferred  in  the  following  order  :  1.  Those  result- 
ing from  wages  for  services  on  board  such  boat  within  the  year 
then  passed,  providing  that  suit  is  brought  within  twenty  days 
after  the  cessation  of  such  labor  ;  2.  Those  resulting  from  con- 
tracts made  within  this  territory  ;  3.  All  other  causes.  Actions 
against  boats  under  the  provisions  of  this  act  shall  not  be  brought 
after  the  lapse  of  one  year  from  the  time  the  cause  of  action  ac- 
crued. The  lien  shall  attach  from  the  commencement  of  suit, 
subject  only  to  such  other  liens  as  are  of  a  preferred  class. 

1754.  New  Hampshire.'^  —  If  any  person  shall,  by  himself  or 
others,  perform  any  labor  or  furnish  any  material  toward  build- 
ing, repairing,  fitting,  or  furnishing  any  vessel,  either  within  this 
State,  or  which  shall  come  within  the  limits  of  this  State  before 
the  same  is  completed,  payment  for  which  is  due,  he  shall  have  a 
lien  therefor  on  such  vessel  for  the  space  of  four  days  after  the 
vessel  is  completed. 

Such  lien  may  be  secured  by  attachment  of  the  vessel  within 
said  four  days,  and  such  attachment  shall  have  precedence  of  all 
other  attachments  and  claims  except  the  lien  for  mariners' 
wages. 

1  G.  L.  1878,  p.  334,  ch.  139,  §§  9,  10. 
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1755,  New  Jersey.!  —  Whenever  a  debt  shall  be  contracted 
by  the  master,  owner,  agent,  or  consignee  of  any  ship  or  vessel 
within  this  State  for  either  of  the  following  purposes,  —  1.  On 
account  of  any  work  done  or  materials  or  articles  furnished  in  this 
State  for  or  towards  the  building,  repairing,  fitting,  furnishing, 
or  equipping  such  ship  or  vessel ;  2.  For  such  supplies,  pro- 
visions, and  stores  furnished  within  this  State  for  the  use  of  such 
ship  or  vessel  at  the  time  when  the  same  were  furnished  ;  3.  On 
account  of  the  towing  of  such  ship  or  vessel,  the  wharfage  of 
such  ship  or  vessel,  and  the  expenses  of  keeping  such  ship  or 
vessel  in  port,  including  expenses  incurred  in  taking  care  of  and 
employing  persons  to  watch  such  ship  or  vessel,  —  such  debt  shall 
be  a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel,  and  fur- 
niture, and  continue  to  be  a  lien  on  the  same  until  paid,  and 
shall  be  preferred  to  all  other  liens  thereon  except  mariners' 
wages. 

1756.  New  York.^  —  Whenever  a  debt  amounting  to  fifty 
dollars  or  upwards  as  to  a  sea-going,  or  ocean-bound  vessel,  or 
amounting  to  fifteen  dollars  or  upwards  as  to  any  other  vessel, 
shall  be  contracted  by  the  master,  owner,  charterer,  builder,  or 

1  Supp.  to  Eev.  1886,  p.  427.     For  plete  the  repairs  before  anything  shall 

proceedings  to  enforce  the  liens,  see  become  due,  a  workman  may  stop  work 

Revision  1877,  pp.  587-591,  and  Supp.  before  the  repairs  are  completed,  and 

supra,  p.  586.     The  statute  does  not  enforce   a   lien   for   the    work    done, 

conflict  with  the  Constitution  of  the  Thus,  if  the  contract  be  to  put  a  ves- 

State  by  violating  the  right  of  trial  by  sel  in  repair  as  soon  as  possible,  and  a 

jury.    Edwards  v.  Elliott,  36  N.  J.  L.  dispute  arises  between  the  contracting 

449.  parties  before  the  completion  of  the 

Under  this  act  it  is  immaterial  work,  the  workman  may  enforce  his 
where  the  contract  was  made  if  the  '  lien  for  the  work  performed.  Baeder 
work  was  done  or  the  materials  fur-  v.  Carnie,  supra. 
nished  in  the  State.  Baeder  v.  Carnie,  ^  3  R.  S.  7th  ed.  1882,  p.  2404- 
44  N.  J.  L.  208.  The  statute  applies  2410 ;  Laws  1885,  ch.  273. 
as  well  to  foreign  as  to  domestic  ves-  This  statute,  which  is  the  Act  of 
sels.  Supplies  furnished  to  a  foreign  1862  (Laws  1862,  ch.  482),  is  not  re- 
vessel,  on  the  credit  of  one  of  the  pugnant  to  the  provision  of  the  state 
owners,  do  not  create  a  maritime  lien,  Constitution,  that  no  person  shall  be 
but  do  create  a  lien  under  the  statute  deprived  of  property  without  due  pro- 
which  may  be  enforced  in  the  courts  cess  of  law,  as  it  provides  a  reason- 
of  the  State.  Randall  v.  Roche,  30  able  notice,  and  gave  an  opportunity 
N.  J.  L.  220.  to  litigate  the  lien.    Happy  v.  Mosher, 

As   to   proceedings,   see  Gaddis  i.  48  N.  Y.  313  ;  Sheppard  v.  Steele,  43 

Howell,  31  N.  J.  L.  313.  N.  Y.  52. 

Unless  there  is  a  contract  to  com- 
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consignee  of  any  ship  or  vessel,  or  the  agent  of  either  of  them, 
within  this  State,  for  either  of  the  following  purposes,  —  1.  On 
account  of  work  done  or  materials  or  other  articles  furnished  in 
this  State  for  or  towards  the  building,  repairing,  fitting,  furnish- 
ing, or  equipping  such  ship  or  vessel ;  2.  For  such  provisions  and 
stores  furnished  within  this  State  as  may  be  fit  and  proper  for 
the  use  of  such  vessel  at  the  time  when  the  same  were  furnished ; 
3.  On  account  of  the  wharfage  and  expenses  of  keeping  such 
vessel  in  port,  including  the  expense  incurred  in  employing  per- 
sons to  watch  her  :  4.  On  account  of  loading  or  unloading,  or  for 
advances  made  for  the  purpose  of  procuring  necessaries  for  such 
ship  or  vessel,  or  for  the  insurance  thereof ;  5.  Or  whenever  a 
debt  amountine  to  twenty-five  dollars  or  upwards  shall  be  con- 
tracted as  aforesaid  within  this  State  on  account  of  the  towing 
or  piloting  such  vessel,  or  on  account  of  the  insurance  or  pre- 
miums of  insurance  of  or  on  such  vessel  or  her  freight,  —  such 
debt  shall  be  a  lien  upon  such  vessel,  her  tackle,  apparel,  and 
furniture,  and  shall  be  preferred  to  all  other  liens  thereon  ex- 
cept mariners'  wages.^ 

Such  debt  ceases  to  be  a  lien  at  the  expiration  of  twelve 
months  after  the  debt  was  contracted,  unless  at  the  expiration  of 
such  time  the  vessel  be  absent  from  the  port  at  which  the  debt 
was  contracted,  in  which  case  the  lien  continues  until  the  expira- 
tion of  thirty  days  after  such  vessel  shall  next  return  to  such 
port.  The  debt  ceases  to  be  a  lien  in  all  cases  unless  a  specifica- 
tion of  such  lien,  consisting  either  of  a  bill  of  particulars  or  a 
copy  of  the  contract,  verified  under  oath,  be  filed  within  thirty 
days  after  the  debt  was  contracted.^ 

1  As  to  vessels  navigating  the  west-  by  the  statute.  Laws  1885,  ch.  216. 
em  and  northwestern  lakes,  or  the  St.  '  As  to  vessels  engaged  in  canal  navi- 
Lawrence  River,  the  debt  ceases  to  gation,  see  3  R.  S.  (7th  ed.)  §  2405. 
be  a  lien  at  the  expiration  of  six  And  see  The  Ella  B.  26  Fed.  Rep. 
months  after  the  first  day  of  January  111;  King  v.  Greenway,  71  N.  Y.  413; 
next  succeeding  the  time  when  the  Mott  r.  Lansing,  57  N.  Y.  112;  Craw- 
debt  was  contracted,  unless  the  vessel  ford  v.  Collins,  45  Barb.  269  ;  S.  C.  30 
shall  be  absent  from  the  port  where  it  How.  Pr.  398. 

was  contracted,  in  which  case  the  lien  There  is  no  admiralty  jurisdiction 

continues  until  the  expiration  of  ten  to  enforce  liens  against  canal-boats, 

days  after  such  vessel  shall  return  to  and  such  liens  may  be  enforced  in  the 

such  port.     The  debt  ceases  to  be  a  state  courts.   Fralick  «.  Betts,  13  Hun, 

lien  unless  the  claimant  by  the  first  682  ;   Brookman  v.  HarnUl,  43  N.  Y. 

Tuesday  of   February  next   succeed-  554;   Sheldon  v.  Parker,  5  T.  &  C. 

ing  the  time  the  debt  was  contracted,  616. 

shall  file  specifications  of  debt  required  =  Laws  1886,  ch.  88. 
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Whenever  any  ship  or  vessel  shall  have  been  run  down  or 
afoul  of  by  any  other  ship  or  vessel,  through  the  negligence  or 
wilful  misconduct  of  those  navigating  such  other  ship  or  vessel, 
and  shall  thereby  have  sustained  damages  to  the  extent  of  fifty 
dollars,  the  owner  of  the  ship  or  vessel  so  sustaining  damage 
shall  have  a  lien  upon  the  ship  or  vessel  causing  such  damage  in 
manner  aforesaid,  her  tackle,  apparel,  and  furniture,  to  the  extent 
of  such  damage.  Proceedings  must  be  commenced  within  ten 
days  after  the  damage  shall  be  done  ;  otherwise  such  damage 
shall  cease  to  be  a  lien  upon  such  ship  or  vessel. 

1757.  North  Carolina.'  —  Every  vessel,  her  tackle,  apparel, 
and  furniture,  shall  be  subject  to  a  lien  for  all  labor  done  by  con- 
tractors or  others  in  loading  or  discharging  the  cargo  of  such 
vessel,  and  also  for  all  labor  done  by  any  sub-contractor  or  laborer 
employed  in  discharging  or  loading  any  such  vessel,  when  such 
labor  is  done  under  contract  with  a  contractor  or  stevedore  who 
may  be  employed  by  the  master,  agent,  or  owner  of  such  vessel. 

The  liens  provided  for  in  the  preceding  section  shall  be  filed 
as  is  provided  for  other  liens :  the  sub-contractor  or  laborer  may 
give  notice  to  the  master,  agent,  or  owner  of  such  vessel  that  the 
contractor  or  stevedore  is  or  will  become  indebted  to  him,  when 
it  shall  be  the  duty  of  such  master,  agent,  or  owner  of  such  vessel 

bonds  within  the  time  limited  for  fil-  of  the  port  as  to  prevent  the  enforcing 

ing  specifications,  the  filing  of  them  is  of  a  lien  against  her  arising  under  the 

not   necessary.     Sheppard  v.    Steele,  laws  of  the  State  of  New  York.     The 

43  N.  Y.  52;  Onderdonk  v.  Voorhis,  Whistler,  30  Fed.  Kep.  199. 

2  Rob.  24;  In  re  Tilton,  19  Abb.  Pr.  A  tug-boat  leaves  the  port  of  New 

50.     If  the  vessel  be  libelled  and  sold  York  when  she  goes  to  Hoboken  or 

before    the    expiration    of    the   time  Jersey  City,  and  a  lien  is  lost  by  the 

limited  and  no  specifications  are  filed  lapse  of  the  time  limited  after  such 

at  any  time,  the  proceeds  should  be  departure.     The  Arctic,  22  Fed.  Eep. 

distributed  according  to  the  liens  upon  126;  Hancox  v.  Dunning,  6  Hill  (N. 

the  vessel  at  the  time  the  libels  were  Y.),  494;  The  Jenny  Lind,  3  Blatchf. 

filed.     The   Niagara,    31   Fed.   Rep.  513;    The    Kingston,    23    Fed.   Rep. 

163.  200. 

The  lien  ceases  if  the  specifications  What  is  a  sufiicient  bill  of  particu- 

be  not  filed  in  time.     Squires  v.  Ab-  lars..  The  Arctic,  22  Fed.  Rep.  126. 

bott,   61  N.  Y.  530;  King  v.  Green-  What  is  a  sufficient  verification.    The 

way,  71  N.  Y.  413.  Arctic,  supra. 

The  departure  of  a  domestic  vessel,  Bond    to    release.     Onderdonk    v. 

in  the  regular  course  of  her  occupa-  Voorhis,  36  N.  Y.  358.     When  court 

tion,  from  Brooklyn  to  Long  Beach,  has  no  jurisdiction.     Poole  v.  Kermit, 

on  her  return  making  fast  to  the  shore  59  N.  Y.  554. 

in  Rockaway  Inlet,  is  such  a  leaving  ^  Code  1883,  vol.  i.  §§  1804-1808. 
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to  retain,  out  of  the  amount  due  to  such  contractor  or  stevedore 
under  his  contract,  as  much  as  shall  be  due  or  claimed  by  the 
person  giving  the  notice,  and  after  such  notice  is  given  no  pay- 
ment to  the  contractor  or  stevedore  shall  be  a  credit  on  or  a  dis- 
charge of  the  lien  herein  provided. 

The  total  of  all  the  liens  due  to  sub-contractors  and  laborers 
shall  not  exceed  the  amount  due  to  the  contractor  at  the  time 
notice  is  given  to  the  ovpner. 

1758.  Ohio.^  —  The  general  mechanics'  lien  law  gives  a  per- 
son v?ho  performs  labor  or  furnishes  machinery  or  material  for 
constructing,  altering,  or  repairing  a  boat,  vessel,  or  other  water 
craft  a  lien  to  secure  the  payment  of  the  same  upon  such  boat, 
vessel,  or  water  craft. 

1759.  Oregon.^  —  Every  boat  or  vessel  used  in  navigating 
the  waters  of  this  State,  or  constructed  in  this  State,  shall  be 
liable  and  subject  to  a  lien :  1.  For  wages  due  to  persons  em- 
ployed, for  work  done  or  services  rendered  on  board  of  such  boat 
or  vessel ;  2.  For  all  debts  due  to  persons  by  virtue  of  a  con- 
tract, expressed  or  implied,  with  the  owners  of  a  boat  or  vessel,  or 
with  the  agents,  contractors,  or  sub-contractors  of  such  owner,  or 
any  of  them,  or  with  any  person  having  them  employed  to  con- 
struct, repair,  or  launch  such  boat  or  vessel,  on  account  of  labor 
done  or  materials  furnished  by  mechanics,  tradesmen,  or  others, 
in  the  building,  repairing,  fitting,  and  furnishing  or  equipping 
such  boat  or  vessel,  or  on   account  of  stores  and  supplies  fur- 

1  §  1220.  or  conscious  purpose  on  liis  part  to 

A  claim  on  the  part  of  the  owner  of  claim  a  lien;  but  the  lien,  as  an  inci- 

a  boat  for  an  allowance  in  lieu  of  a  dent   of  the  law,  attaches  upon   the 

homestead  cannot  prevail  as  against  performance  of  the  act,  and  can  only 

liens  which  exist  hy  virtue  of  the  gen-  be  waived  or  discharged  hy  an  agree- 

eral  admiralty  law,  nor  against  those  ment  or  understanding  to  that  effect, 

created  by  the  state  statute.  John-  The  City  of  Salem,  10  Fed.  Rep.  843. 
son  V.  Ward,   27   Ohio  St.   517,  520;         Under    this    statute    a   bank    with 

The  Guiding  Star,  9  Fed.  Rep.  521.  whom  the  owner  of  a  vessel  keeps  an 

^  Laws    1876,  p.  9,  §  17  ;    AMnot.  account,  and  which  pays  the  checks 

Laws  1887,  §  3690.  of  the  latter  drawn  in  favor  of  third 

Under  this  statute  any  person  per-  persons  in  payment  of  materials  fur- 
forming  labor  or  furnishing  materials  nished  for  the  vessel,  has  no  lien 
for  a  boat  or  vessel  is  entitled  to  a  thereon  for  any  balance  due  the  bank 
lien,  though  he  do  this  through  a  con-  on  such  account.  The  City  of  Salem, 
tractor.  The  lien,  moreover,  does  not  31  Fed.  Rep.  616. 
depend  upon  any  expressed  intention 
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nished  for  the  use  thereof,  or  on  account  of  launchways  con- 
structed for  the  launching  of  such  boat  or  vessel ;  3.  For  all 
sums  due  for  wharfage,  anchorage,  or  towage  of  such  boat  or  ves- 
sel within  this  State  ;  4.  For  all  demands  or  damages  accruing 
from  the  non-performance  or  malperformance  of  any  contract  of 
affreightment,  or  of  any  contract  touching  the  transportation  of 
persons  or  property  by  such  boat  or  vessel.  The  lien  is  enforced 
by  action  and  order  of  sale  of  such  boat  or  vessel.  The  action 
must  be  commenced  within  one  year  after  the  cause  of  action 
has  accrued.-' 

1760.  Pennsylvania.^  —  Ships  and  vessels  of  all  kinds,  built, 
repaired,  or  fitted  within  this  Commonwealth,  shall  be  subject  to 
a  lien  for  all  debts  contracted  by  the  masters  or  owners  thereof, 
for  work  done  or  materials  found  ^  or  provided  in  the  building, 
repairing,  fitting,  furnishing,  or  equipping  of  the  same,  in  prefer- 
ence to  any  other  debt  due  from  the  owners  thereof.* 

The  lien  aforesaid  shall  continue  during  the  time  that  shall  in- 
tervene between  the  contracting  of  such  debts  and  the  time  when 
such  ship  or  vessel  shall  proceed  on  her  voyage  next  after  the 
work  done  or  the  materials  furnished  as  aforesaid,  and  no  longer. 

The  lien  for  work  done  and  materials  furnished  as  aforesaid 
shall  exist  in  favor  of  the  following  classes  of  tradesmen  and 
mechanics,  and  no  others,  to  wit,  carpenters,  blacksmiths,  mast- 
makers,  boat-builders,  block-makers,  rope-makers,  sail-makers,  rig- 
gers, joiners,  carvers,  plumbers,  painters,  ship-chandlers,  copper- 
smiths, brass-founders,  coopers,  vendors  of  sail-cloth,  and  lumber 
merchants. 

These  provisions  are  extended  to  steam-engine  and  boiler- 
makers,  in  all  cases  in  which  engines  or  boilers  shall  be  fur- 
nished by  such  makers  to  such  ship  or  vessel,  to  vendors  of 
copper  sheathing,  and  all  manufacturers  of  iron. 

The  lien  is  enforced  by  libel  in  the  district  court,  or  court  of 
common  pleas,  and  attachment  of  the  vessel. 

1  Annot.  Laws,  §§  3691-3706.  This  part  of  the  master  or  owner  in  allow- 
limitation  is  binding  in  admiralty.  The  ing  the  performance  of  a  contract  for 
City  of  Salem,  31  Fed.  Kep.  616.  work    or   material.      Dalzell    v.   The 

2  Brightly'3    Purdon's    Dig.    1883,  Daniel  Kaine,  31  Fed.  Rep.  746. 

p.  124,  §§  1-6.  *  Under  this  statute  the  liens  have 
'  The  lien  arises  from  the  actual  priority  over  a  mortgage  for  purchase- 
performance  of  the  work  or  the  actual  money  recorded  under  the  act  of  Con- 
delivery  of  the  material.  There  is  no  grass.  The  Venture,  26  Fed.  Rep. 
lien  for  a  breach  of  contract  on  the  285. 
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1761.  South  Carolina.^  —  When  by  virtue  of  a  contract,  ex- 
pressed or  implied,  with  the  owners  of  a  ship  or  vessel,  or  with 
the  agents,  contractors  or  sub-contractors  of  such  owners,  or  any 
of  them,  or  with  any  person  having  been  employed  to  construct, 
repair,  or  launch  such  ship  or  vessel,  or  to' assist  them,  money  is 
due  to  any  person  for  labor  performed,  materials  used,  or  labor 
and  materials  furnished  in  the  construction,  launching,  repairs 
of,  or  for  constructing  the  launching-ways  for,  or  for  provisions, 
stores,  or  other  articles  furnished  for  or  on  account  of  .such  ship 
or  vessel  in  this  State,  such  person  shall  have  a  lien  upon  the 
ship  or  vessel,  her  tackle  and  furniture,  to  secure  the  payment 
of  such  debt ;  which  lien  shall  be  preferred  to  all  others  thereon, 
except  mariners'  wages,  and  shall  continue  until  the  debt  is  sat- 
isfied. 

Such  lien  is  dissolved  unless  the  claimant,  within  ninety  days 
after  he  ceases  to  labor  on  or  furnish  labor  or  materials  for  such 
ship  or  vessel,  files  in  the  office  of  the  register  of  the  county  a 
sworn  statement  giving  a  just  and  true  account  of  his  demand, 
with  the  name  of  the  vessel  and  of  the  owner. 

The  lien  is  enforced  by  petition  to  the  court  of  common  pleas. 

1762.  Tennessee.^  —  Any  debt  contracted  by  the  master, 
owner,  agent,  or  consignee  of  any  steam  or  keel-boat,  within  this 
State,  on  account  of  any  work  done,  or  materials  or  articles  fur- 
nished for  or  toward  the  building,  repairing,  fitting,  furnishing, 
or  equipping  such  boat,  or  for  wages  due  to  the  hands  of  the 
same,  shall  be  a  lien  upon  such  boat,  her  tackle  and  furniture,  to 
continue  for  three  months  from  the  time  said  work  is  finished,  or 
said  materials  or  articles  furnished,  or  said  wages  fall  due,  and 
until  the  termination  of  any  suit  that  may  be  brought  for  said 
debt. 

This  lien  is  enforced  by  petition  and  warrant  to  attach. 

1763.  Texas.^  —  Every  person  who  may  furnish  supplies  or 
materials,  or  do  repairs  or  labor,  for  or  on  account  of  any  domes- 
tic vessel  owned  in  whole  or  in  part  in  this  State,  shall  have  a 
lien  on  such  vessel,  her  tackle,  apparel,  furniture,  and  freight 
money,  for  the  security  and  payment  of  the  same. 

1  G.  S.  1882,  §§  2389;  Acts  1884,         ^  Code  1884,  §§  2751,  4293-4297. 
p.  735,  No.  451.  s  E,.   s.   1879,   p.   461,   arts.  3180, 

3181. 
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The  provisions  of  the  preceding  article  shall  not  be  construed 
to  alter  or  affect  in  any  way  the  general  law  regulating  the  liens 
of  seamen  on  foreign  vessels. 

1764.  Vermont.!  —  A  person  who  performs  labor  or  furnishes 
materials  in  building,  repairing,  fitting,  or  furnishing  a  ship,  ves- 
sel, or  steamboat  shall  have  a  lien  on  the  same  for  his  wages  and 
materials  until  eight  months  after  it  is  completed,  and  may  se- 
cure the  same  by  attachment  thereof,  which  attachment  shall 
have  precedence  of  all  other  attachments  and  claims. 

Before  such  lien  attaches,  such  person  shall  have  ajegal  claim 
for  his  services  performed  or  materials  furnished,  and  shall  de- 
mand payment  of  the  same  of  the  owner,  agent,  contractor,  or 
person  in  whose  care  such  ship,  vessel,  or  steamboat  is ;  and  upon 
such  demand,  or  if  he  demands  more  than  is  due  to  him,  a  pay- 
ment or  tender  of  the  just  amount  due  him  shall  discharge  such 
lien. 

1765.  Washington  Territory.^  —  All  steamers,  vessels,  and 
boats,  their  tackle,  apparel,  and  furniture,  are  liable :  1.  For  ser- 
vices rendered  on  board  at  the  request  of,  or  on  contract  with, 
their  respective  owners,  masters,  agents,  or  consignees ;  2.  For 
supplies  furnished  in  this  territory,  for  their  use  at  the  request 
of  their  respective  owners,  masters,  agents,  or  consignees ;  3. 
For  work  done  or  material  furnished  in  this  territory  for  their 
construction,  repair,  or  equipment,  at  the  request  of  their  respec- 
tive owners,  masters,  agents,  consignees,  contractors,  sub-con- 
tractors, or  other  person  or  persons  having  charge  in  whole  or  in 
part  of  their  construction,  alteration,  repair,  or  equipment ;  and 
every  contractor,  sub-contractor,  builder,  or  person  having  charge 
either  in  whole  or  in  part  of  the  construction,  alteration,  repair, 
or  equipment  of  any  vessel,  shall  be  held  to  be  the  agent  of  the 
owner ;  4.  For  their  wharfage  and  anchorage  within  this  terri- 
tory ;  5.  For  non-performance  or  malperformance  of  any  contract 
for  the  transportation  of  persons  or  property  between  places 
within  this  territory,  or  to  or  from  places  within  this  territory, 
made  by  their  respective  owners,  masters,  agents,  or  consignees ; 
6.  For  injuries  committed  by  them  to  persons  or  property  within 

1  R.  L.  1880,  §§  1981,  1982.  not  a  sub-contractor,  can  enforce  the 

2  Code  1881,  ch.  136.  lien  given  by'this  statute.     Waddell 
It  is  held  that  only  a  contractor,  and    v.  The  Daisy,  2  Wash.  Ter.  76. 
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this  territory,  or  while  transporting  such  persons  or  property  to 
or  from  this  territory. 

Demands  for  these  several  causes  constitute  liens  upon  all 
steamers,  vessels,  and  boats,  and  their  tackle,  apparel,  and  fur- 
niture, and  have  priority  in  the  order  herein  enumerated,  and 
have  preference  over  all  other  demands ;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  three  years  from  the  time  the 
cause  of  action  accrued. 

Such  liens  may  be  enforced,  in  all  cases  of  maritime  contracts 
or  service,  by  a  suit  in  admiralty  in  rem,  and  the  law  regulat- 
ing proceedings  in  admiralty  shall  govern  in  all  such  suits  ;  and 
in  all  cases  of  contracts  or  service  not  maritime,  by  a  civil  action 
in  any  district  court  in  this  territory. 

1766.  West  Virginia.^  —  The  citizens  of  this  State  shall  have 
a  lien  upon  all  domestic  steamboats,  steamers,  and  vessels  pro- 
pelled wholly  or  in  part  by  steam,  which  ply  upon  the  navigable 
waters  of  this  State,  and  which  are  registered  in  this  State,  for 
all  work  and  labor  done  upon  said  vessels,  and  for  all  materials, 
goods,  and  wares  furnished  said  vessels ;  said  lien  to  be  enforced 
by  appropriate  remedy  in  courts  having  jurisdiction  of  the  sub- 
ject matter. 

1767.  Wisconsin.^  —  Every  ship,  boat,  or  vessel,  used  in  nav- 
igating the  waters  of  this  State  shall  be  liable  for,  and  the  claims 
or  demands  hereinafter  mentioned  shall  constitute  a  lien  on  such 
ship,  boat,  or  vessel,  which  shall  take  precedence  of  all  other 
claims  or  liens  thereon :  1.  For  all  debts  contracted  by  the  mas- 
ter, owner,  agent,  or  consignee  thereof,  on  account  of  supplies 
furnished  for  the  use  of  such  ship,  boat,  or  vessel,  or  on  account 
of  work  done,  or  services  rendered,  on  board  of  such  ship,  boat, 
or  vessel,  or  on  account  of  labor  done  or  materials  furnished  by 
mechanics,  tradesmen,  or  others  in  and  for  building,  repairing, 
fitting  out,  furnishing,  or  equipping  such  ship,  boat,  or  vessel,  or 
on  account  of  any  indebtedness  for  insurance  effected  upon  such 
ship,  boat,  or  vessel,  the  engines,  machinery,  sails,  rigging,  tackle, 

1  Acts  1882,  ch.  64,  §  14;  Code  plies  and  repairs  on  domestic  ships  in 
1887,  ch.  75,  §  14.  home   ports   can  be  enforced  in  rem 

2  K.  S.  1878,  §§  3348,  3349;  R.  S.  only  by  the  federal  courts.  Weston 
Supp.  1883,  ch.  144.      •  V.  Morse,  40  Wis.  455. 

Liens  given  by  the  statute  for  sup- 
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FOR  DAMAGES  ARISING  FROM  TORTS.      [§§  1768,  1769. 

apparel,  or  furniture  thereof,  against  any  fire  or  marine  risk  ;  2. 
For  all  sums  due  for  wharfage,  towage,  or  anchorage  of  such 
ship,  boat,  or  vessel  within  this  State ;  3.  For  all  demands  or 
damages  accruing  from  the  non-performance  or  malperformance 
of  any  contract  of  affreightment,  or  any  contract  touching  the 
transportation  of  persons  or  property  entered  into  by  the  mas- 
ter, agent,  owner,  or  consignee  of  the  ship,  boat,  or  vessel  on 
which  such  contract  is  to  be  performed  ;  and,  4.  For  all  damages 
arising  from  injuries  done  to  persons  or  property  by  such  ship, 
boat,  or  vessel;  but  no  person  employed,  as  master  or  otherwise, 
on  board  of  any  such  ship,  boat,  or  vessel,  to  collect  or  receive 
freights  or  passage  money,  shall  have  any  lien  as  provided  in  this 
chapter,  or  be  entitled  to  his  action  in  accordance  with  its  provi- 
sions. Such  lien  may  be  enforced  by  proceedings  in  admiralty, 
or  in  the  cases  herein  mentioned. 

The  receiving  of  the  note  or  other  evidence  of  indebtedness  of 
the  owner,  master,  agent,  or  consignee  of  such  ship,  boat,  or  ves- 
sal,  for  any  such  claim  or  demand,  shall  not  affect  the  right  of 
the  party  to  his  lien  under  this  chapter,  unless  expressly  received 
in  payment  therefor  and  so  specified  therein. 

The  lien  is  enforced  by  attachment. 

VI.  T'or  Damages  Arising  from  Torts. 

1768.  It  may  be  stated  in  general  that  a  maritime  lien 
arises  from  all  torts  committed  by  the  master  in  the  course 
of  his  regular  employment  and  service  as  master ;  just  as  it  is  a 
general  principle  that  from  all  authorized  contracts  made  by  the 
master  on  account  of  the  ship,  there  results  an  implied  hypothe- 
cation of  the  ship.  The  most  frequent  examples  of  such  torts 
occur  in  casejS  of  collisions  occurring  through  negligence.  But 
the  lien  may  also  arise  in  consequence  of  negligence  resulting 
in  personal  injuries,  or  it  may  arise  from  tortious  breaches  of 
contracts. 

1769.  A  lien  arises  against  the  vessel  in  fault  in  a  collision 
for  the  damages  done,^  and  it  is  no  defence  that  the  vessel  was  at 
the  time  under  the  entire  charge  of  a  charterer.^  The  owners 
cannot  take  away  this  remedy  against  the  vessel  by  any  contract 

1  The  Ticonderoga,  Swabey,  215  ;        ^  Miller  v.  Morgan,  22  La.  Ann. 
The  Columbia,  27  Fed.  Rep.  704 ;  The     625. 
Bristol,  11  lb.    156;   affirmed  20  lb. 
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with  a  third  party.  Neither  is  it  any  defence  that  the  vessel  was 
at  the  time  of  the  collision  in  charge  of  a  pilot  whose  employ- 
ment was  made  compulsory  by  a  state  law.^ 

For  damages  by  collision  there  is  no  maritime  lien  upon  the 
cargo  except  to  the  extent  of  the  freight  due,  though  the  cargo 
belong  to  the  owner  of  the  vessel  in  fault.^ 

1770.  There  can  be  no  maritime  lien  upon  an  immovable 
structure,  such  as  a  bridge,  pier,  boom,  light-house  or  building, 
because  such  a  structure  cannot  be  seized  and  sold.  The  lien  can 
attach  only  to  things  movable  engaged  in  navigation,  or  things 
which  are  the  subject  of  commerce  on  the  high  seas  or  navigable 
waters.^ 

But  the  owner  of  an  immovable  structure,  such  as  a  bridge, 
pier,  or  building,  lawfully  placed  in  navigable  water,  may  pro- 
ceed in  rem  against  a  vessel  for  injuries  sustained  from  a  colli- 
sion caused  by  the  negligent  management  of  the  vessel.  If  no 
maritime  lien  attached  to  the  vessel,  it  might  take  its  departure 
into  a  distant  state  or  foreign  jurisdiction,  and  the  owner  of  the 
structure  would  have  no  effectual  remedy.* 

If  by  the  negligence  of  a  tug-boat  towing  a  schooner  the  latter 
is  run  into  a  grain  elevator  situated  on  the  land,  the  tort  is  not 
a  maritime  one,  and  is  not  within  the  exclusive  jurisdiction  of  a 
court  of  admiralty ;  but  a  state  court  may  afford  a  remedy  for 
the  injury.^ 

A  tort  is  maritime  where  the  injury  is  received  upon  a  vessel 
afloat,  though  the  negligence  originated  on  the  land.^ 

1771.  Personal  injuries  from  negligence.  —  A  lien  arises 

^  The  China,  7  Wall.  53.  diction  owes  its  existence  chiefly  to  the 

^  The   Victor,   1   Lush.    72  ;    The  fact  that  the  common  law  tribnnals,  by 

RoeclifE,  L.  R.  2  Adm.  &  Ecc.  363;  reason  of  their  modes  of  procedure, 

The  Bristol,  29  Fed.  Kep.  867.    And  and  their  doctrine  that  possession  is 

see  Allen  v.  Mackay,  1  Sprague,  219,  indispensable  to  a  lien  upon^movables, 

224 ;    Spafford  v.   Dodge,   14  Mass.  are  wholly  inadequate  to  give  relief 

66,  81.  against  ships  and  vessels  afloat  upon 

*  The  Rock  Island  Bridge,  6  Wall,  the  high  seas  and  other  navigable 
213;  The  Plymouth,  3  Wall.  20;  The  waters  of  the  earth." 

Neil  Cochran,   1   Brown   Adm.    162;  «  Johnson  v.   Chicago  &  P.  E.  Co. 

The  Ottawa,   lb.   356  ;    The    Maud  105  111.  462. 

Webster,  8  Ben.  547.  «  Leonard  v.  Decker,  22  Fed.  Rep. 

*  The  Arkansas,  17  Fed.  Rep.  383.  741 ;  The  Plymouth,  supra;  The  Maud 
Per  Love,  J.  :  "  The  admiralty  juris-  Webster,  supra. 
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against  a  vessel  for  damages  occasioned  by  failure  to  provide  safe 
machinery  for  the  discharge  of  her  cargo.  As  a  hogshead  was 
being  hoisted  from  the  hold  of  a  steamship,  a  guy-rope  belong- 
ing to  the  ship  parted,  and  the  fall  of  the  hogshead  injured 
libellant,  one  of  a  gang  of  longshoremen  engaged  in  discharg- 
ing the  cargo.  The  oflScers  of  the  ship  knew  of  the  insufficiency 
of  the  rope.  It  was  held  that  he  should  recover  damages  against 
the  ship.' 

VII.  Priorities. 

1772.  Rank  of  liens  given  by  state  laws. — Claims  maritime 
in  their  nature  for  which  a  state  law  gives  a  lien  are  of  equal 
dignity  with  liens  created  by  the  general  admiralty  law  for  simi- 
lar purposes,  and  are  entitled  in  distribution  to  rank  with  similar 
claims  arising  in  foreign  ports.^  "  I  am  not  able,"  said  Mr.  Jus- 
tice Matthews,^  "  notwithstanding  numerous  opinions  to  the  con- 
trary in  other  courts  of  equal  authority,  to  discover  solid  ground 
for  the  distinction  contended  for.  The  claims  are  in  their  char- 
acter, both  classes  being  maritime,  alike,  and  of  equal  merit. 
The  lien  is  given  by  the  law,  and,  although  the  source  of  one  is 
the  maritime  law,  and  that  of  the  other  a  local  statute,  neverthe- 
less they  are  both  so  distinctively  of  a  maritime  nature  that  they 
are  exclusively  cognizable  in  the  admiralty  courts.  The  statute 
which  gives  a  lien  to  secure  the  claims  of  the  domestic  creditor, 
does  not  recognize  any  such  distinction ;  and  the  admiralty  rule 
which  authorizes  its  enforcement  in  the  admiralty  courts  provides 
equally  for  all  suits  by  material-men  for  supplies  or  repairs  or 
other  necessaries,  without  any  distinction  in  consequence  of  their 
claims  arising  in  a  foreign  or  home  port.  In  both  cases  the  lien 
is  given  by  the  law  administered  in  admiralty  courts,  and  there 
is  no  circumstance,  it  seems  to  me,  that  takes  from  the  local 
law  its  equal  force  and  effect  with  that  of  the  general  maritime 
law.  It  is  because  the  latter,  by  virtue  of  its  own  principles, 
recognizes  the  efficacy  of  the  local  statute  to  confer  the  lien,  that 
courts  of  admiralty  acquire  jurisdiction  to  enforce  it  at  all ;  in 
doing  so,  they  are  in  fact  enforcing  the  general  maritime  law, 

1  The  Carolina,  30  Fed.  Kep.  199;  Burnside,  3  lb.  228;  Globe  v.  The 
affirmed  32  lb.  112;  The  Rheola,  19  Delos  De  Wolf,  lb.  236;  The  Rapid 
lb.  926.        '  Transit,  1  lib.  322,  331. 

2  The  Guiding  Star,  18  Fed.  Rep.  «  The  Guiding  Star,  supra. 
263;  S.  C.  9  lb.  521;  The  General 
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and  that  law,  in  adopting  and  enforcing  the  lien  given  by  the 
local  law,  incorporates  it  into  its  own  system,  and  puts  it  on  the 
same  footing  as  if  it  had  been  given  by  the  maritime  law  origi- 
nally. It  does  not  add  to  it  any  qualifications  which  render  it 
inferior  to  the  lien  given  by  the  maritime  law  itself  to  similar 
claims  of  no  higher  degree  of  merit."  ^ 

1773.  Construction  of  local  liens  in  admiralty.  —  Maritime 
liens  for  supplies  in  foreign  ports  and  statutory  liens  for  similar 
supplies  in  a  home  port  hold  the  same  rank.^  But  a  court  of  ad- 
miralty, in  enforcing  liens  under  state  laws  of  a  maritime  char- 
acter, will  do  so  according  to  the  general  rules  and  practice  in 
admiralty,  without  reference  to  any  rules  laid  down  by  the  state 
courts  in  constructing  the  local  law.^  A  court  of  admiralty  will 
sometimes,  on  the  particular  facts  of  a  case,  disregard  the  rule 
of  equality  of  distribution  among  claimants  of  the  same  class, 
and  pay  the  last  furnisher  before  the  first.  It  will  do  this  as 
against  local  liens  in  the  same  manner  as  it  does  in  the  case  of 
ordinary  maritime  liens.  The  statute  will  be  construed  accord- 
ing to  the  peculiar  principles  of  maritime  law.* 

1774.  There  are  a  few  decisions,  however,  which  do  not 
follow  this  rule,  but  hold  that,  as  between  maritime  liens  for 
repairs  or  supplies  furnished  in  a  foreign  port  and  statutory  liens 
for  repairs  or  supplies  furnished  in  a  home  port,  the  former  have 
priority .5  "  No  instance  is  found  in  which  such  statutory  liens 
have  been  allowed  to  displace  or  supersede  liens  created  by  the 
maritime  law.  They  are  but  quasi  maritime,  have  uniformly 
been  so  considered  by  the  courts,  and  are  recognized  and  allowed 
only  after  all  maritime  liens  proper  are  paid.    The  creditors  hold- 

1  The  classes  into  which  the  claims  gage  claims ;    6.  Claims  for  borrowed 

were  divided  in  this  case,  and  their  money  for  those  purposes  to  which  no 

priority  in  rank,  are  stated  as  follows  :  liens  attach  in  admiralty."   The  Guid- 

"  1.  Seamen's  wages  ;   2.  All  claims  ing  Star,  9  Fed.  Rep.  521,  525. 

which  by  the  general  admiralty  law  ^  The  Grapeshot,  22  Fed.  Rep.  123; 

have  a  lien,  as  for  supplies  (including  The  Arctic,  lb.  126. 

fuel)  and  repairs  in  a  foreign  port ;  3.  «  The  Guiding  Star,  18  Fed.  Rep. 

Such  claims  as  are  maritime  in  their  263. 

nature  and  subject-matter,  for  which  *  The  Rapid  Transit,  11  Fed.  Rep, 

the  state  law  has  given  a  lien,  includ-  ■  322,  334. 

ing  supplies,  repairs,  and  insurance ;  ^  The  E.  A.  Barnard,  2  Fed.  Rep. 

4.  Claims  for  materials  and  labor  in  712.     And  see  The  Superior,  1  Newb. 

the  building  of   the  boat;   5.  Mort-  176. 
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ing  them  are  citizens  of  the  state,  and  it  is  permitted  to  direct  the 
order  in  which  their  claims  shall  be  paid.  To  allow  state  legis- 
lation a  greater  effect  would  be  to  concede  the  right  to  alter  and 
change  the  maritime  law  of  the  nation  in  a  most  material  respect. 
The  right  so  to  change  and  alter  has  been  most  emphatically  de- 
nied (as  in  principle  it  must  be)  whenever  the  subject  has  been 
mentioned."  ^ 

This  view  was  regarded  as  the  better  opinion  in  a  recent  case 
in  which  maritime  liens  were  preferred  to  liens  created  by  a  state 
statute  for  premiums  of  insurance.^  It  may  be  doubted,  how- 
ever, whether  a  state  lien  for  premiums  of  insurance  should  be 
placed  in  the  same  rank  as  a  state  lien  for  domestic  supplies. 
The  latter  are  certainly  quasi  maritime ;  but  liens  for  premiums 
are  not  even  that ;  for  insurance  is  not  a  marine  contract.^ 

1775.  As  between  liens  maritime  and  liens  non-maritime, 
the  latter  are  postponed  until  the  former  are  satisfied.*  Among 
non-maritime  liens  may  be  mentioned  the  following:  liens  for 
construction,  although  a  statutory  lien  is  given  for  claims  arising 
thereon  by  the  local  law  of  the  port  where  the  vessel  was  built, 
including  all  claims  for  materials  furnished,  labor  performed,  and 
money  advanced  in  building  the  vessel ;  ®  liens  arising  from  mort- 
gages given  by  the  owner ;  ^  and  liens  for  moneys  advanced  on 
the  credit  of  a  vessel  for  general  purposes,  not  maritime,  or  mari- 
time only  in  part. 

But  in  distributing  a  surplus  after  the  payment  of  all  mari- 
time claims,  a  court  of  admiralty  acts  as  a  court  of  equity,  and 
will  follow  the  local  statute  as  construed  by  the  state  courts. 
Thus,  if  the  state  courts  construing  a  statute  of  the  state  give 
precedence  to  a  construction  lien  over  a  mortgage,  the  court  of 
admiralty  will  follow  the  same  rule.^ 

1776.  As  between  dififerent  maritime  liens  of  the  same 
rank,  payment  is  made  according  to  the  equitable  priority  of 
the  liens  themselves.^ 

1  The  E.  A.  Barnard,  2  Fed.  Rep.  «  The  Emily  Souder,  17  Wall.  666; 
712,  per  Butler,  J.  The  Guiding  Star,  supra. 

2  The  Woodward,  32  Fed.  Rep.  639.        '  The  Guiding  Star,  supra. 

8  See  §  1698.  s  The  Fanny,  2  Low.  508;  The  J. 

*  The  Guiding  Star,  18  Fed.  Rep.     W.  Tucker,  20  Fed.  Rep.  129;  The 

263  ;  5.  C.  9  lb.  521.  America,    16    Law    Kep.    264,    271; 

6  Edwards  v.  Elliott,  21  Wall.  532.     The  E.  A.  Barnard,  2  Fed.  Rep.  712; 
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In  a  few  earlier  cases  the  rule  was  declared  to  be,  that  priority 
is  given  to  that  lien  on  which  the  libel  is  filed  and  the  vessel  first 
arrested,  without  regard  to  the  dates  at  which  the  liens  respect- 
ively accrued.^  This  rule  was  based  upon  a  view  of  maritime 
liens  since  discarded,  that  the  lien  "  is,  in  reality,  only  a  privilege 
to  arrest  the  vessel  for  a  debt  which  of  itself  constitutes  no  in- 
cumbrance on  the  vessel,  and  becomes  such  only  by  virtue  of  an 
actual  attachment."  Under  such  a  view  it  is  obvious  that  the 
party  first  attaching  the  vessel  must  necessarily  have  a  prior 
right ;  and  it  is  equally  obvious  that,  under  the  view  of  the  na- 
ture of  a  maritime  lien  which  makes  the  lien  a  right  of  property, 
mere  priority  of  attachment  can  give  no  title  to  a  preference.^ 

1777.  Liens  arising  from  the  preservation  or  improve- 
ment of  a  vessel  are  to  be  paid  in  the  inverse  order  of  their 
dates.3  An  equitable  priority  as  between  liens  of  the  same  rank 
often  arises  out  of  the  character  of  the  liens  themselves,  or  out  of 
the  time  when  they  accrued.^  "A  later  lien  for  salvage  is  en- 
titled to  priority  over  £i  former  salvage,  because  the  last  service 
has  preserved  the  benefit  of  the  former.  The  same  is  true  of 
successive  repairs  of  a  vessel  on  different  voyages,  or  on  differ- 
ent parts  of  the  same  voyage,  or  of  liens  on  successive  bottomry 
bonds.  The  later  improvements  or  advances  are  for  the  pres- 
ervation of  the  former  for  further  improvements  upon  the  ves- 
sel, and  they  have,  therefore,  an  equitable  priority.  As  regards 
such  liens,  therefore,  the  rule  is,  that  they  shall  be  discharged  iu 
the  inverse  order  of  their  dates."  * 

1778.  Contemporaneous  liens,  or  those  that  are  treated 
as  such,  are  to  be  paid  pro  rata.^    "  If  the  liens  are  of  the 

The  Kate  Hinchman,  6  Biss.  367;  The  Buccleugh,  7  Moore   P.  C.  267;  The 

Superior,  1  Newb.  1 76 ;  The  General  Fanny,  2  Lowell,  508  ;  The  Jerusa- 

Burnside,  3  Fed.  Kep.  228,  236;  The  lem,  2  Gall.  345  ;  The  De  Smet,  10 

Arcturus,  18  lb.  743;  The  Frank  G.  Fed.  Rep.   483,  489,  n.;  The  E.  A. 

Fowler,  17  lb.  653.  Barnard,  2  Fed.  Rep.   712  ;   The  J. 

1  The  Triumph,  2  Blatchf.  433,  n. ;  W.  Tucker,  supra. 

The  Globe,  lb.  427,  433.  *  The  J.    W.   Tucker,   supra,  per 

2  The  J.  W.  Tucker,  20  Fed.  Rep.    Brown,  J. 

129,  132,  per  Brown,  J.;  The  Frank  «  The  Exeter,  1  C.  Rob.  173;  The 

G.  Fowler,  supra;  The  Arcturus,  sit-  Albion,   1   Hagg.    333  ;    The   Rapid 

pray   The  Samuel  J.  Christian,  16  lb.  Transit,  11  Fed.  Rep.  322,  334;  The 

796-  J.  W.  Tucker,  supra;  The  Paragon, 

3  The  Eliza,  3  Hagg.  87;  The  Bold  1  Ware,  322,  325. 
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same  rank,  and  for  supplies,  or  materials,  or  services  in  prep- 
aration for  the  same  voyage,  or  if  they  arise  upon  different 
bottomry  bonds  to  different  holders  for  advances  at  the  same 
time  for  the  same  repairs,  such  claims  are  regarded  as  contem- 
poraneous and  concurrent  with  each  other,  and  they  will  be  dis- 
charged pro  rata"  ^ 

1779.  The  rule  of  pro  rata  distribution  is  not  applied  to 
vessels  engaged  in  the  navigation  of  the  Western  lakes  and 
rivers.  The  voyages  of  such  vessels  being  short  and  frequent, 
the  rule  has  been  adopted  to  a  considerable  extent  of  making  the 
divisions  of  claims  by  the  successive  open  seasons  of  navigation, 
rather  than  by  separate  voyages  ;  and  from  this  has  been 
adopted  the  further  rule  of  paying  maritime  liens  for  repairs  and 
supplies  accruing  duringthe  same  season  pro  rata,  without  re- 
gard to  the  particular  date  or  voyage  at  which  they  accrued.^ 

The  same  considerations  of  convenience  and  policy  apply  in 
the  case  of  canal-boats  and  other  similar  craft  which  make  short 
and  frequent  trips,  and  are  laid  up  during  the  winter  season,  and 
a  pro  rata  rule  of  distribution  should  be  adopted  as  respects 
beneficial  liens  of  the  same  class.^  Accordingly,  this  rule  was 
applied  to  liens  for  towage  services  rendered  to  a  canal-boat  upon 
numerous  trips  from  New  York  to  ports  on  the  Connecticut 
River  and  back,  during  the  season  from  April  to  November,  and 
no  priority  was  given  to  the  claim  under  which  the  vessel  was 
arrested.*     Claims  for  ordinary  repairs  and  supplies  furnished 

1  The  J.  W.  Tucker,  20  Fed.  Kep.  effect  a  compromise  between  the  the- 

129,  134,  per  Brown,  J.  oretical  right  of  priority  of  the  ma- 

^  The  Superior,  1  Newb.  176,  185;  terial-man  who  furnishes  supplies  for 

The   Kate   Hinchman,    6   Biss.    367;  the  last  voyage  on  the  one  hand,  and 

The  Athenian,  3  Fed.  Eep.  248 ;  The  the  corresponding  obligation   on  his 

City  of  Tawas,  lb.  170;  The  General  part  to  prosecute  at  once  in  order  to 

Burnside,  3  Fed.  Rep.  228,  236;  The  retain  that  priority  which  commercial 

J.  W.  Tucker,  supra,  per  Brown,  J.  policy  would  disallow.    The  season  of 

"  While  this  rule  is   neither  strictly  navigation  is  regarded  as  in  the  na- 

logieal  nor  consistent  with  the  the-  ture  of  a  single  voyage;  and  the  rules 

ory  of  beneficial  liens,   yet,   as  ap-  applicable  to  a  single  ocean  voyage 

plied  to  short  and  frequent  voyages  are  applied,  as  regards  liens  for  sup- 

during  the  open  season  of  each  year,  plies,  to  the   navigation  of  a  whole 

it  is  not  merely  convenient  in  appli-  season." 

cation,  but  on  the  whole,  as  I  think,  '  The  J.   W.   Tucker,   supra,   per 

it  works  out  practical  justice  better  Brown,  J. 

than   any  other  rule   suggested.     It  *  The  J.  W.  Tucker,  supra. 
occupies  a  middle  ground,  and  is  in 
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upon  running  account  to  a  tug-boat  used  in  harbor  navigation, 
which  are  nearly  contemporaneous  and  overlap  each  other,  should 
be  paid  pro  rata  in  case  of  a  deficiency.^ 

1780.  Liens  not  concurrent,  and  without  any  ground  of 
equitable  priority,  are  payable  in  the  order  of  the  dates  at 
which  the  claims  accrued.^  "  If  the  liens  arise  from  causes 
which  are  of  no  benefit  to  the  ship,  such  as  liens  for  damages  by 
collision,  or  other  torts,  or  negligence;  and  if  the  claims  are  such 
as  cannot  be  treated  as  contemporaneous  or  concurrent ;  and  if 
there  are  no  equitable  grounds  for  preferring  the  later  liens, 
such  as  laches  in  the  enforcement  of  prior  ones,  or  other  grounds 
of  general  policy,  —  then,  as  stated  by  Story,  J.,  in  the  case  of 
The  Jerusalem^  '  the  rule  would  seem  to  apply,  qui  prior  est 
tempore,  potior  est  jure,'  and  the  liens  should  be  satisfied  in  the 
order  in  which  they  accrue."  * 

1781.  A  prior  lien  for  supplies  is  entitled  to  preference 
over  a  subsequent  lien  for  damages  arising  on  the  same  voy- 
age, considered  as  a  mere  question  of  rank  and  independently  of 
the  equitable  marshalling  of  securities.^  In  a  case  decided  in  the 
District  of  New  Jersey,  a  mistaken  view  of  the  English  law  led 
to  a  decision  that  a  damage  lien,  because  it  is  founded  in  tort, 
arising  ex  delicto  and  not  ex  contraetu,  takes  precedence  of  prior 
liens  for  repairs  and  supplies.^  But  as  a  general  rule  of  prefer- 
ence, this  is  clearly  erroneous.  "  A  lien  being,  while  it  lasts," 
says  Brown,  J.,  in  a  recent  case,^  "  in  the  nature  of  a  proprie- 
tary right,  a  jus  in  re,  should  not  be  impaired,  or  postponed  to 
subsequent  rights,  except  upon  some  laches  of  the  lienor,  or 
upon  some  clear  and  undoubted  eqrfity  in  favor  of  the  later 
claimant.  Such  an  equity  clearly  arises  from  subsequent  services 
or  expenditures  that  operate  for  the  protection  of  the  prior  in- 

1  The  Grapeshot,  22  Fed.  Eep.  123;  The  Samuel  J.  Christian,  16  lb.  796 ; 
The   Arctic,   lb.    126;     The    J.   W.     The  Orient,  10  Ben.  620. 

Tucker,  20  lb.  129,  134;  The  G.  F.         «  The    M.    Vandercook,    24    Fed. 

Brown,  24  lb.  399.  Kep.  472.     This  case  is  fully  exam- 

2  The  J.  W.  Tucker,  supra.  ined  by  Brown,  J.,  in  The  Young 
'  2  Gall.  345,  350.  America,  supra,  and  the  erroneous 
*  The  J.  W.  Tucker,   supra,   per  grounds  of  the  decision  shown. 

Brown,  J.  7  xhe  Young  America,  supra,  per 

^  The    Young    America,   30   Fed.     Brown,  J. 
Rep.  789,  794;  The  Grapeshot,  supra; 
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terests.  This  principle,  and  the  obligations  of  diligence  in  en- 
forcing liens  after  a  reasonable  period,  lie  at  the  basis  of  nearly 
all  the  discriminations  in  the  ranking  of  liens.  But  a  subsequent 
damage  lien  is  of  no  benefit  to  prior  interests.  .  .  .  The  mari- 
time law,  as  embodied  in  the  codes  of  the  principal  maritime 
nations  from  the  marine  ordinance  of  Louis  XIV.  downward, 
not  only  gives  no  support  to  the  doctrine  that  damage  liens  are 
entitled  to  a  priority  over  liens  ex  contractu,  but  affords  abun- 
dant evidence  to  the  contrary.  In  the  Ordinance  of  1681,  the 
damage  claims  of  merchant  freighters  were  ranged  in  the  last 
rank,  below  the  liens  of  seamen  or  material-men  that  accrued 
during  the  voyage  or  prior  to  departure.  Express  mention  of 
damage  from  collision  is  found  in  comparatively  few  of  the  mod- 
ern codes ;  but  wherever  found,  it  is  placed  last  in  the  whole 
order  of  privileges.  It  is  so  in  the  Code  of  Germany,^  in  the 
Belgian  law  of  August  24,  1879,^  in  the  Norwegian  Code.^  The 
new  Italian  Code  *  makes  the  demand  a  charge  on  the  ship,  but 
apparently  after  all  other  privileges.  In  the  French  Projet  de 
1867,  specific  provision  was  made  for  damage  interests  arising 
from  collision,  and  they  were  placed  last,  namely,  in  the  fifteenth 
rank.  The  justice  of  this  low  rank  of  collision  claims,  as  a  gen- 
eral rule,  seems  to  me  obvious ;  since  injury  from  collision  by 
the  faults  of  other  vessels  is  one  of  the  ordinary  risks  of  naviga- 
tion. As  such  it  is  insurable,  and  is  usually  covered  by  insur- 
ance. .  .  .  For  these  reasons  I  should  hesitate  long,  in  a  case  not 
presenting  any  additional  ground  for  the  equitable  marshalling 
of  remedies,  before  according  any  preference  to  a  collision  lien 
over  a  lien  for  bottomry,  or  for  necessary  supplies,  which  hold 
the  same  rank  as  bottomry." 

1782.  A  lien  against  a  tug-boat  for  damages  done  the 
vessel  in  tow  charges  the  tug-boat  as  she  was  at  the  time  the 
lien  attached ;  that  is,  subject  to  the  liens  already  upon  the  boat 
for  provisions,  supplies,  and  repairs.  Therefore  a  rest  should  be 
made  in  all  running  accounts  against  the  boat  for  supplies  at  the 
date  when  the  damage  lien  accrued ;  and  the  supply  claims  up 
to  that  date  should  be  paid  in  full,  as  against  the  damage  claim, 
but  without  preference  among  themselves.  The  surplus  should 
then  be  applied  upon  the  damage  claim  so  far  as  necessary  ;  and 

1  Arts.  757,  772.  »  Arts.  79,  101. 

2  Art.  4,  §17.  *  §§  661,675. 
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any  surplus  still  remaining  should  be  applied  to  claims  arising 
after  the  damage  claim.^ 

1783.  In  the  case  of  different  lienors  for  damages  by  col- 
lisions on  successive  voyages,  the  first  lienor  is  entitled  to 
preference  if  he  is  not  chargeable  with  laches,  and  has  done 
nothing  to  waive  his  lien.  The  last  lien  in  such  case  stands  in 
no  relation  of  benefit  to  the  first  lien,  and  there  is  nothing  in  the 
mere  fact  of  the  second  tort  to  postpone  the  lien  arising  out  of 
the  first.'^ 

In  general,  a  decree  for  damages  in  a  case  of  collision  over- 
rides all  prior  claims,  including  even  that  for  seamen's  wages.^ 

1784.  A  prior  lien  for  damages  for  a  breach  of  contract 
may  have  priority  of  a  lien  for  necessary  repairs.  Thus, 
where  a  vessel  had  been  chartered  to  carry  a  cargo  of  wheat, 
but  commenced  to  leak  before  the  voyage  was  commenced,  so 
that  her  cargo  had  to  be  discharged,  it  was  held  that  the 
claim  of  the  carpenter  who  recaulked  and  coppered  the  ves- 
sel after  the  cargo  was  removed  must  be  deferred  till  the  char- 
terer's claim  for  damages  for  breach  of  the  contract  should  be 
satisfied,  because  the  lien  for  repairs  attached  after  the  lien  for 
damages,  and  the  repairs  were  not  made  in  any  respect  for  the 
benefit  of  the  prior  lienor.* 

1785.  The  liens  of  material-men  for  supplies  are  preferred 
to  the  claim  of  the  government  for  a  forfeiture  if  the  mate- 
rial-men were  innocent  of  all  participation  in  the  illegal  use  of 
the  vessel,  and  innocent  of  all  knowledge  of  such  use.* 

1786.  Seamen's  wages  are  entitled  to  priority  of  lien  as 
against  remnants  saved  from  a  foundering  vessel.  Thus,  the 
captain  and  crew  of  a  vessel  saved  the  yawl-boat,  compass,  ba- 
rometer, clock,  and  marine  glasses,  and  left  the  vessel  in  a  foun- 
dering condition  in  a  storm.  These  articles  were  sold,  and  the 
creditors  of  the  vessel  entered  into  an  agreement  to  apply  the 

1  The  Grapeshot,  22  Fed.  Rep.  123;  s  jhe  Maria  and  Elizabeth. 

The  Frank  G.  Fowler,  17  lb.    653;  «  The  Director,  34  Fed.  Rep.  57. 

The  Samuel  J.  Christian,  16  lb.  796.  =  The  St.  Jago  de  Cuba,  9  Wheit. 

^  The  Frank  G.  Fowler,  supra,  re-  409 
versing  S.  C.  8  lb.  331. 
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proceeds  pro  rata  upon  their  respective  claims.  The  sailors  did 
not  sign  the  agreement.  It  was  held  that  they  had  a  lien  upon 
the  proceeds  of  the  articles  sold,  the  same  as  they  would  have 
had  against  the  vessel,  for  the  full  amount  of  their  wages.^ 

1787.  A  lien  for  salvage  services  has  priority  of  rank  over 
claims  for  repairs  and  materials.^ 

1788.  Liens  for  towage  services  generally  hold  the  same 
rank  as  claims  for  necessary  materials  and  supplies.^ 

Towage  claims  are  entitled  to  priority  over  a  mortgage  and 
over  home-port  supply  claims,  but  are  inferior  in  rank  to  sea- 
men's wages.*  They  take  precedence  also  of  bottomry  bonds 
executed  previously  to  the  rendering  of  the  towage  services.® 

1789.  Liens  of  an  owner  or  part  owner  should  not  be 
allowed  to  the  prejudice  of  other  lien-holders.  The  president 
of  an  incorporated  company  owning  the  vessel,  being  a  share- 
holder in  the  company,  occupies  the  position  of  a  part  owner  in 
this  respect,  and  should  not  be  allowed  a  lien  to  the  prejudice  of 
an  outside  lien-holder.^ 

Neither  should  the  master  of  a  ship  be  allowed  a  lien  upon  her 
earnings  as  a  general  creditor.'^ 

1790.  Law  of  place  of  contract  and  of  forum. — As  respects 
liens  arising  from  contracts  made  by  the  master  within  our  own 
jurisdiction,  and  the  priorities  of  such  liens  in  respect  to  all  the 
claims  of  the  ship,  our  own  law,  as  the  law  of  the  place  of  the 
contract  as  well  as  of  the  forum,  should  prevail.^ 

1791.  By  comity,  in  enforcing  liens  against  a  foreigri  ves- 
sel, the  law  of  the  country  to  which  it  belongs  should  be 
observed,  in  respect  to  the  claims  of  those  on  board,  as  among 
themselves,^  and  in  respect  to  claims  for  supplies  and  for  ser- 

1  Hart  V.  Proceeds  of  The  Oakland,  *  The  Mystic,  30  Fed.  Rep.  73. 
32  Fed.  Kep.  234.  ^  The  St.  Lawrence,  supra. 

2  The  M.  Vandercook,  24  Fed.  Rep.  «  The  Queen  of  St.  Johns,  31  Fed. 
472.  Rep.  24. 

a  The  St.  Lawrence,  L.  R.  5  Prob.  '  Shaw  v.  Gookin,  7  N.  H.  16. 

D.   250;  The  City  of  Tawas,  3  Fed.  s  The  Olga,  32  Fed.  Rep.  329,  per 

Rep.  170;  The  Athenian,  lb.  248;  The  Brown,  J. 

J.  W.  Tucker,  20  lb.  129,  135.  »  The  Olga,  supi-a;  The  Brantford 
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vices  furnished  in  our  own  ports.^  Thus,  where  seamen  shipped 
in  Japan  upon  a  Dutch  vessel  for  a  voyage  to  New  York  and 
back,  and  the  voyage  was  broken  up  by  a  sale  of  the  vessel  in 
New  York,  it  was  held  that  the  liens  of  the  master  and  seamen 
were  regulated  by  the  Code  of  the  Netherlands,  and  that  they 
were  entitled  to  priority  out  of  the  proceeds  of  the  ship  for  the 
payment  of  their  wages  over  liens  for  supplies  and  stevedore's 
services  furnished  in  New  York.^ 

If  a  foreign  vessel  is  subject  to  a  lien  for  materials  furnished 
for  her  construction  or  for  advances,  upon  her  arrest  and  sale 
under  admiralty  process  issuing  from  an  American  court,  it  is  the 
duty  of  the  court  to  administer  and  apply,  as  against  the  vessel 
or  her  proceeds,  the  foreign  law  exactly  as  it  would  be  applied  if 
the  vessel  were  in  a  court  of  her  home  country,  although  the 
lien  be  for  things  for  which  our  law  would  create  no  lien.^ 

1792.  A  classification  of  liens  against  an  Italian  vessel 
which  was  sold  to  satisfy  the  liens  was  made  in  a  recent  casp  as 
follows  :  *  1.  The  taxed  costs  of  the  libellant ;  2.  The  port  dues, 
as  established  by  law ;  3.  The  claims  of  the  pilots  for  pilotage  ; 
also  towage,  if  taken  necessarily,  and  as  part  of  a  pilotage  ser- 
vice, but  not  otherwise ;  ^  4.  Claims  for  necessary  provisions  fur- 
nished for  the  support  of  the  crew  since  the  vessel's  arrival  in 
port,  and  up  to  the  completion  of  the  voyage  and  the  discharge 
of  the  cargo ;  5.  Wages  of  seamen.  As  the  fund  is  more  than 
sufficient  for  the  above  claims,  they  will  be  paid  in  full ;  6.  In 
concourse  with  each  other,  to  be  paid  ratably,  since  the  residue 
of  the  proceeds  will  be  insufficient  to  pay  all,  bills  of  stowage 
into  port  other  than  above  stated  ;  stevedore's  expenses  of  un- 
loading cargo  after  applying  the  freight  thereupon,  which  in  this 
case  is  nothing ;  other  liens  necessarily  contracted  by  the  ves- 
sel since  her  arrival  in  port  in  completion  of  her  obligations  on 
the  last  voyage ;  7.  The  bottomry  and  supply  claims  before 
the  arrival  of  the  vessel,  in  the  inverse  order  of  their  several 
dates ;  the  claims  being  independent,  and  not  concurrent ;  8.  The 
master's  lien  for  wages  is  recognized,  as  given  by  the  Italian 

City,  29   Fed.    Rep.   373,  384  ;   The  '  The  Maud  Carter,  29  Fed.  Rep. 

Havana,  1  Sprague,  402;   The  Pawa-  156. 

shick,  2  Lowell,  142.  *  The  Olga,  32  Fed.  Rep.  329. 

1  The  Velox,  21  Fed.  Rep.  479.  «  The  Mystic,  30  Fed.  Rep.  73.  ' 

^  The  Velox,  supra. 
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law ;  but  it  must  be  postponed,  in  case  of  a  deficiency,  to  ttioso 
liens  which  the  master  has  himself  contracted,  and  upon  which 
he  is  personally  responsible.  As  between  him  and  the  lienors  to 
whom  he  is  answerable,  he  cannot  be  allowed  to  withdraw  the 
fund  from  the  registry  to  their  prejudice.^  The  bills  being  more 
than  sufficient  to  absorb  the  residue,  there  will  be  nothing  left 
for  the  master. 

1793.  A  mortgagor  of  a  vessel  left  in  possession  and  con- 
trol for  use  has  an  implied  authority  to  confer  a  right  of  lien 
fbr  necessary  repairs  and  supplies  which  will  bind  the  mortgagee, 
though  the  repairs  be  made  or  the  supplies  furnished  without 
his  actual  knowledge  or  express  consent.^  Williams  v.  Alhup  ^ 
is  a  leading  case  on  this  subject.  There  a  shipwright  detained  a 
vessel  for  his  charges  for  necessary  repairs,  made  by  the  mort- 
gagor's direction,  without  the  knowledge  of  the  mortgagee,  and 
the  shipwright's  lien  was  sustained,  against  the  claim  of  the 
mortgagee.  The  reasoning  of  the  judges  leading  to  this  result 
was  as  follows:  "  I  put  my  decision,"  said  Erie,  C.  J.,  "  on  the 
ground  that,  the  mortgagee  having  allowed  the  mortgagor  to 
continue  in  the  apparent  ownership  of  the  vessel,  making  it  a 
source  of  profit  and  a  means  of  earning  wherewithal  to  pay  off 
the  mortgage  debt,  the  relation  so  created  by  implication  entitles 
the  mortgagor  to  do  all  that  may  be  necessary  to  keep  her  in  an 
efficient  state  for  that  purpose."  Willes,  J.,  said  :  "  By  the  per- 
mission of  the  mortgagees,  the  mortgagor  has  the  use  of  the  ves- 
sel. He  has,  therefore,  a  right  to  use  her  in  the  way  in  which 
vessels  are  ordinarily  used.  Upon  the  facts  which  appear  on  this 
case,  this  vessel  could  not  be  so  used  unless  these  repairs  had 
been  done  to  her.  The  state  of  things,  therefore,  seems  to  in- 
volve the  right  of  the  mortgagor  to  get  the  vessel  repaired,  not 

1  The   Selah,  4  Sawyer,  40  ;    The  supplies     attached.      The     Charlotte 

Velox,  21  Fed.  Rep.  479.  Vaiiderbilt,  supra. 

"  The  Live  Oak,  30  Fed.  Rep  78;  ^  10  C.  B.  N.  S.  417.    The  lien  in 

The   Isaac  May,  21  Fed.  Rep.  687;  this  case  was  a  common  law  lien. 

The    Charlotte  Vanderbilt,   19   Fed.  Whether  such  a  lien  is  enforced  at 

Rep.    219 ;    The     Granite    State,    1  common  law  or  in  the  admiralty,  the 

Sprague,   277;    The   May  Queen,  lb.  Hen  supported  by  possession  will  pre- 

588;  The  Lulu,  10  Wall.  192.  vail  over  the  right  of  a  mortgagee  out 

It  is  immaterial  that  the  mortgage  of  possession.     Scott  v.  Delahunt,  65 

was  duly  recorded  before  the  lien  for  N.  Y.  128;  S.  C.  5  Lans.  372;  Loss 

V.  Fry,  1  Rob.  City  Ct.  (N.  Y.)  7. 

VOL.  II.           37  577 


§§  1794,  1795.J  MARITIME  LIENS. 

on  the  credit  of  the  mortgagees,  but  upon  the  ordinary  terms, 
subject  to  the  shipwright's  lien.  It  seems  to  me  that  the  case 
is  the  same  as  if  the  mortgagees  had  been  present  when  the 
order  for  the  repairs  was  given."  Byles,  J.,  said  :  "  As  it  is 
obvious  that  every  ship  will,  from  time  to  time,  require  repairs, 
it  seems  but  reasonable,  under  circumstances  like  these,  to  infer 
that  the  mortgagor  had  authority  from  the  mortgagees  to  cause 
such  repairs  as  should  become  necessary  to  be  done,  upon  the 
usual  and  ordinary  terms.  Now,  what  are  the  usual  and  or- 
dinary terms  ?  Why,  that  the  person  by  whom  the  repairs  are 
ordered  should  alone  be  liable  personally,  but  that  the  ship- 
wright should  have  a  lien  upon  the  ship  for  the  work  and  labor 
he  has  expended  on  her.  Nor  are  the  mortgagees  at  all  prejudi- 
cially affected  thereby.  They  have  a  property  augmented  in 
value  by  the  amount  of  repairs." 

1794.  Liens  for  advances  and  supplies  in  foreign  ports 
take  precedence  of  prior  mortgages  to  home  creditors.^  As 
between  a  lien  under'  a  state  statute  for  home  supplies  and  a 
mortgage,  the  lien  for  supplies  takes  precedence,^  though  the 
mortgage  lien  first  attached.  A  mortgage  is  not  an  admiralty 
contract,  and  must  be  postponed  to  maritime  liens,  and  to  liens 
which  are  treated  by  the  general  admiralty  law  as  of  equal 
dignity.^  In  some  cases,  however,  it  has  been  held  that  as  be- 
tween a  lien  under  a  state  statute  for  materials  and  supplies  fur- 
nished in  a  home  port,  and  a  mortgage  lien,  the  lien  that  first 
attached  has  priority.* 

1795.  A  mortgage  is  postponed  to  a  construction  lien 
given  by  a  state  statute.^  This  is  certainly  the  case  where  the 
contracts  for  labor  and  material  were  made  before  the  mortgage 

1  The  Emily  Souder,  17  Wall.  666.  *  The  Josephine  Spangler,  9  Fed. 

2  The  Guiding  Star,  9  Fed.  Rep.  Rep.  773;  The  Grace  Greenwood,  2 
521;  The  Granite  State,  1  Sprague,  Biss.  131;  The  Kate  Hinchman,  6 
277;  The  William  T.  Graves,  8  Ben.  Biss.  367;  The  John  T.  Moore,  3 
568;  The  Favorite,  3  Sawyer,  405;  Woods,  61;  Baldwin  r.  The  Bradish 
The  St.   Joseph,   Brown   Adm.    202;  Johnson,  lb.  582. 

The  Kiersage,  2  Curtis,  421.  ^  xhe  Guiding  Star,  supra;  Jones 

*  Bogart  u.  The  John  Jay,  1 7  How.  v.  Keen,  115  Mass.   170;  Donnell   r. 

399;  The  Emily  Souder,  supra.  The  Starlight,  103  Mass.  227. 
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was  recorded,!  or  the  liens  for  materials  and  labor  existed  when 
the  mortgage  was  given.^ 

1796.  A  bottomry  bond  takes  precedence  of  maritime  liens 
for  supplies  and  repairs.^  But  a  claim  for  damages  caused  by  a 
collision  occurring  during  the  voyage  is  entitled  to  priority  over 
a  bottomry  loan  made  upon  the  same  voyage  prior  to  the  hap- 
pening of  the  collision.* 

1797.  No  liens  in  a  strict  sense  can  arise  against  a  vessel 
while  it  is  in  the  custody  of  the  court,  though  claims  arising 
against  the  vessel  may  be  paid  out  of  the  proceeds  of  sale.^  This 
rule  is  for  the  protection  of  a  party's  rights  during  the  litigation.* 
But  the  parties  interested  may  waive  the  benefits  of  the  rule ; 
and  they  do  this  when  by  their  direction  the  arrest  of  the  vessel 
is  formal  only,  actual  possession  not  being  taken  by  the  marshal, 
and  the  vessel  is  allowed  to  pursue  her  ordinary  business  without 
interruption.  In  such  case  the  vessel  may  incur  maritime  obli- 
gations, in  contract  or  in  tort,  to  third  persons  having  no  notice 
of  her  arrest.' 

VIII.   Assignments. 

1798.  The  assignment  of  a  debt  secured  by  a  maritime 
lien  carries  with  it  the  lien  security  where  the  parties  so  in- 
tend, and  if  the  assignment  be  absolute,  the  assignee  should 
proceed  in  the  admiralty  in  his  own   name.^     In  some  earlier 


'  Jones  V.  Keen,  115  Mass.  170. 

But  in  Underwriters'  Wrecking  Co. 
V.  The  Katie,  3  Woods,  182,  it  was 
held  that  a  lien  given  by  the  local 
law  o£  Kentucky  upon  a  steamboat, 
for  work  and  materials  furnished  in 
that  State  for  her  construction,  will  be 
postponed,  by  a  United  States  court 
sitting  in  Louisiana,  to  a  subsequent 
mortgage,  duly  recorded  according  to 
the  act  of  Congress  in  New  Orleans, 
where  she  was  registered  and  enrolled, 
and  which  was  her  home  port  at  the 
date  of  the  mortgage  and  of  its  regis- 
tration. 

2  Provost  V.  Wilcox,  17  Ohio,  359. 

3  The  Thomas  Fletcher,  24  Fed. 
Rep.  375. 


*  Force  v.  The  Pride  of  the  Ocean, 
3  Fed.  Rep.  162. 

«  The  Phebe,  1  Ware,  354,  360 
The  Grapeshot,  22  Fed.  Kep.  123 
Merritt  v.  Merchandise,  30  lb.  195 
The  San  Jacinto,  lb.  266. 

«  The  Witch  Queen,  3  Sawyer,  1 7. 

'  The    Young   America,    30    Fed. 
Eep.  789. 

8  The  Sarah  J.  Weed,  2  Lowell,  555 ; 
The  M.  Vandercook,  24  Fed.  Rep. 
472;  The  Liberty  No.  4,  7  Fed.  Rep. 
226,  231;  The  American  Eagle,  19 
lb.  379;  The  Pride  of  America,  lb. 
607;  The  Boston,  Blatohf.  &  H.  309; 
Cobb  V.  Howard,  3  Blatchf.  524; 
Swett  u.  Black,  1  Sprague,  574;  The 
Hull  of  a  New  Ship,  2  Ware,  203  ; 
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cases  it  was  doubted  whether  the  lien  could  pass  by  a  transfer  of 
the  claim.  A  seaman's  lien  for  wages  in  particular  was  regarded 
as  personal,  and  not  assignable  without  the  assent  of  the  court.^ 
If  the  assignment  be  for  a  part  of  the  debt  only,  the  action  may 
be  maintained  by  the  assignor  for  the  benefit  of  himself  and  the 
assignee.^ 

The  assignee  of  a  draft  given  by  the  owner  of  a  vessel  for  the 
amount  of  a  lien  claim  against  her,  which  in  terms  recognizes 
and  confirms  the  lien,  may  enforce  the  lien.^ 

IX.  Waiver  and  Loss. 

1799.  A  maritime  lien  being  a  right  of  property,  it  is  not 
lost  by  a  sale  of  the  vessel  if  the  lien  be  enforced  with  due 
diligence.  The  lien  follows  the  property,  and  may  be  enforced 
against  a  bond  fide  purchaser.*  But  as  against  such  a  purchaser, 
the  lien  cannot  be  enforced  after  a  reasonable  opportunity  has 
been  afforded  for  its  enforcement  and  no  lien  has  been  filed.^ 
It  is  only  where  no  reasonable  opportunity  has  existed  to  enforce 
the  lien,  through  the  absence  of  the  vessel  or  of  the  lien-holder, 
or  other  sufficient  cause,  or  the  purchaser  has  notice  of  the  lien, 
or  has  such  notice  that  he  is  put  upon  inquiry,  that  a  lien  is 
upheld  against  subsequent  purchasers  or  incumbrancers  after 
any  considerable  delay .^  Where  a  lien-holder  delayed  nearly  two 
years  before  taking  proceedings  to  enforce  his  lien,  and  in  the 
mean  time  the  vessel  had  been  sold,  but  the  purchaser  had  infor- 
mation sufficient,  before  or  at  the  time  of  his  purchase,  to  put  him 
on  inquiry  as  to  any  liens  that  might  exist  against  the  vessel, 
the  fact  that  the  proceedings  were  not  instituted  against  the 
vessel  till  after  the  purchase  was  held  not  to  operate  as  a  waiver 

The   General    Jackson,    1    Sprague,  Tonawanda,  29  lb.  877 ;  S.  C.  27  lb. 

554;    The  Panama,  Olcott,   343.     So  575. 

under  statute  of  Indiana.    Sinton  v.  ^  The  Lillie  Mills,  1  Spragtie,  307  ; 

Steamboat  Roberts,  46  Ind.  476.]  The  Bristol,  11   Fed.  Rep.  156,  163; 

1  The  A.  D.  Patchin,  12  Law  Rep.  The  Robert  Gaskin,  9  lb.  62;   The 

21.     See  The  Sarah  J.  Weed,  2  Low-  Wexford,    7  lb.   674;    The   Eastern 

ell,  555,  where  the  cases  are  fully  ex-  Star,    1    Ware,    185;    The    D.    M. 

amined  by  Lowell,  J.  French,  1  Lowell,  43  ;  The  Louisa,  2 

=  Fritz  V.  Bull,  12  How.  466.  Woodb.  &  M.  55.' 

3  The  Pride  of  America,  19  Fed.  «  The  Atlantic,  Crabbe,  440;  The 

Rep.  607.  Prospect,  3  Blatchf.  526;  The  Eliza 

*  Vandewatert).  Mills,  19How.  82;  Jane,  1  Sprague,    152;  The  Bristol, 

The  St.  Lawrence,  1  Black,  522;  The  supra. 
Arcturus,   18  Fed.   Rep.    743  ;    The 
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of  the  lien.^  As  against  an  intervening  mortgagee  in  one  case,^ 
and  as  against  the  intervening  purchaser  in  another,^  a  libel  was 
dismissed  after  a  delay  of  two  years.  Under  similar  circum- 
stances a  lien  has  been  held  lost  after  a  delay  of  eight  months,* 
after  twenty  months,^  after  a  year,^  after  two  years  and  a  half.'' 
A  delay  of  less  than  a  year  in  bringing  a  libel  for  damages  by 
collision,  was  held  to  be  not  unreasonable  as  against  a  subse- 
quent purchaser.  The  accident  was  so  notorious  that  the  possi- 
bility of  claims  arising  out  of  it  could  not  have  escaped  reason- 
ably diligent  inquiry  on  the  part  of  the  purchaser,  had  he  desired 
to  ascertain  all  possible  outstanding  liens.^ 

1800.  A  lien  may  be  lost  by  delay  in  enforcing  it.  What 
delay  will  have  this  effect  depends  much  upon  the  circumstances 
of  the  case.  In  general  it  may  be  said  that  the  delay  must  be 
unreasonable,  and  must  operate  to  the  prejudice  of  third  per- 
sons, after  an  opportunity  has  arisen  to  enforce  the  lien.^  Under 
a  state  statute,  a  lien  for  the  construction  of  a  steamboat,  which 
left  the  state  immediately  after  it  was  built,  and  did  not  return 
for  nine  years,  it  was  held  that  the  lien  might  then  be  enforced. 
The  general  statutes  of  limitation  do  not  apply .i"  The  maritime 
law  fixes  no  period  of  time  within  which  this  lien  must  be  en- 
forced, though  this  period  has  sometimes  been  limited  by  statute. 
It  has  been  said  that  the  lien  should  in  no  case  be  extended  be- 
yond the  next  voyage,  if  the  interests  of  third  persons  have 
intervened  without  notice.^^  But  there  is  no  inflexible  rule  fix- 
ing the  time  within  which  maritime  liens  must  be  enforced.  The 
statutes  giving  liens  for  construction,  and  for  supplies  furnished 
domestic  vessels,  generally  prescribe  the  time  within  which  the 
liens  shall  be  enforced.  Maritime  liens  must  be  enforced  with 
reasonable  diligence,  having  reference  to  all  the  circumstances 

1  The  Louie  Dole,    14   Fed.  Rep.  704.     See   The  Bristol,    11   lb.  156; 

862.  affirmed  20  lb.  800. 

3  The  Nevada,  2  Sawyer,  144.  "  The  Prospect,   3    Blatchf.    526  ; 

s  The  Lauretta,  9  Fed.  Kep.  622.  In  re  Dubuque,  2  App.  (Adm.)  20,  33; 

*  The  Eliza  Jane,  1  Sprague,  152.  The  Lauretta,  supra. 

6  The  General  Jackson,  1  Sprague,  "  Reed  v.  Insurance  Co.  95  U.  S. 

554;  The  Admiral,  18  Law  Rep.  91.  23;    The  Key   City,    14  Wall.   653; 

«  The  Lillie  Mills,  1  Sprague,  307.  Smith  v.  Sturgis,  3  Ben.  330;  Sinton 

'  The  Artisan,  8   Ben.    538;   The  ?;.  Steamboat  Roberts,  46  Ind.  476. 

Columbia,  13  Blatchf.  521.  "  Leland  v.  The  Medora,  2  Woodb. 

8  The    Columbia,    27    Fed.    Rep.  &  M.  92,  104. 
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of  the  case.^  "  As  maritime  liens  are  secret  incumbrances,  and 
tend  to  mislead  those  who  subsequently  trust  to  the  ship,  unless 
they  are  enforced  with  diligence,  according  to  the  circumstances 
and  the  existing  opportunities  for  enforcing  them,  they  will  be 
deemed  either  abandoned  through  laches  as  against  subsequent 
lienors  or  incumbrancers,  or  postponed  to  the  claims  of  the  lat- 
ter, as  circumstances  may  require."  ^  What  is  reasonable  dili- 
gence under  all  the  circumstances  of  the  case  should  be  deter- 
mined by  reference  to  the  equitable  maxim.  Sic  utere  tuo  ut 
alienum  non  Icedas,  —  enforce  your  rights  so  as  not  to  injure 
others.^ 

1801.  In  the  case  of  ordinary  ocean  voyages  the  lien  is 
lost  after  a  subsequent  voyage,  if  a  reasonable  opportunity  ex- 
isted for  the  arrest  of  the  ship  ;  *■  and  this  rule  is  applied  even  to 
bottomry  bonds.^  "  In  nearly  all  the  maritime  codes  the  priv- 
ileges guaranteed  by  law,  if  not  enforced  before  the  departure  of 
the  vessel  upon  another  voyage,  are  postponed  to  the  liens  con- 
nected with  the  later  voyage."  ® 

1802.  But  this  rule  is  not  applicable  to  vessels  which 
make  very  short  and  frequent  voyages,  such  as  those  engaged 
in  the  navigation  of  the  Western  lakes  and  rivers  of  the  United 
States ;  and  as  regards  these  the  rule  has  been  adopted  quite 
generally  of  making  the  division  of  claims  by  the  successive  open 
seasons  of  navigation,  rather  than  by  separate  voyages.'' 

But  even  under  this  rule,  if  the  liens  upon  a  vessel  equal  or 
exceed  her  whole  value,  they  should  be  enforced  with  diligence ; 
otherwise,  after  a  comparatively  short  period  of  inactivity,  they 

1  The  J.  W.  Tucker,  20  Fed.  Rep.  Kep.  322,  334;  The  J.  W.  Tucker, 
129,   133  I    The  Youcg   America,   30    supra,  per  Brown,  J. 

Fed   Rep.    789,   792;    American   Ins.  ^  The   Young  America,  supra,  per 

Co.  V.  Coster,  3  Paige  (N.  Y.),  323.  Brown,  J. 

2  The  J.  W.  Tucker,  supra,  per  '  The  Buckeye  State,  1  Newb.  Ill; 
Brown,  J.  The  Dubuque,  2  Abb.  (Adm.)  20,  32; 

'  The  Young  America,    supra,  per  The  Hercules,  1  Brown  Adm.  560  ; 

Brown,  J.  The  Detroit,  lb.  141 ;  The  Athenian, 

*  Leland  v.  The  Medora,  2  Woodb.  3  Fed.  Rep.  248 ;  The  City  of  Tawas, 

&  M.  92  ;  The  Utility,  Blatchf.  &  H.  lb.  170  ;    The  Arcturus,  18  lb.  743, 

218,  225;  The  Boston,  lb.  309,  327.  746;  The  J.    W.  Tucker,  supra,  per 

5  The  Royal  Arch,  1   Swab.   269-  Brown,   J.;    The    Grapeshot,   22  lb. 

284  ;  Blaine  v.  The  Carter,  4  Cranch,  123,  125  ;  The  Young  America,  supra. 
328,  332 ;  The  Rapid  Transit,  11  Fed. 
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will  be  postponed  in  favor  of  subsequent  maritime  liens  acquired 
without  notice.! 

Where  the  creditors  of  a  boat  engaged  in  navigation  upon  the 
Mississippi  and  Ohio  rivers  knew  that  the  boat  was  practically 
insolvent,  and  took  no  steps  to  enforce  their  claims,  but  on  the 
contrary  continued  to  give  the  boat  credit,  upon  a  sale  of  the 
boat  in  admiralty,  and  distribution  of  the  proceeds,  these  not 
being  sufficient  to  pay  all  claims  in  full,  it  was  held  that  those 
more  than  six  months  old  were  stale.^ 

1803.  The  lien-holder  may  ordinarily  await  the  return  of 
the  vessel  to  the  port  where  the  lien  debt  was  incurred. 
A  ship  whose  home  port  was  in  Philadelphia  became  subject  to 
a  maritime  lien  at  Jersey  City,  but  was  allowed  to  sail  for 
Europe  upon  promise  of  prompt  payment  by  the  ship's  agents. 
She  returned  to  Philadelphia  twice,  but  of  these  visits  the  lien- 
holder  knew  nothing.  She  was  attached  by  him  on  her  subse- 
quent return  to  Philadelphia  two  years  after  the  lien  claim  was 
incurred.  In  the  mean  time  the  ship  had  been  sold  to  innocent 
purchasers.  It  was  held  the  lien-holder  had  not  been  guilty  of 
such  negligence  as  to  lose  his  remedy  against  the  ship.  Had  the 
ship  returned  to  the  port  where  the  expenses  were  incurred 
under  such  circumstances  that  the  lien-holder  should  have  known 
of  her  return,  the  lien  would  doubtless  have  been  lost.^ 

1804.  Due  diligence  may  sometimes  require  the  lienor  to 
follow  the  vessel  into  other  districts  than  that  where  the 
claim  accrued,  instead  of  taking  out  process  where  the  claim  ac- 
crued and  awaiting  the  return  of  the  vessel  to  that  district,  even 
though  that  be  her  home  port.  Thus,  if  a  vessel  upon  which 
there  is  a  lien  for  repairs  goes  to  a  port  in  another  district,  and 

1  The  Young  America,  30  Fed.  upon  the  entries  at  the  port  of  Phila- 
Rep.  789,  793  ;  The  Grapeshot,  22  lb.  delphia.  Did  their  duty,  however,  re- 
123,125.  quire  this?     Is  such  a  course,  under 

2  The  Thomas  Sherlock,  22  Fed.  similar  conditions,  customary?  I  think 
Bep.  253.  not.     When  all  the  circumstances  are 

2  The  Tonawanda,  27  Fed.  Rep.  575.  considered,  I  think  the  libellants  must 

Per  Butler,  J.:  "This  is  certainly  a  be  held  to  a  higher  degree  of  vigilance 

serious  question,  —  one  about  which  than  is  usually  exercised  or  required, 

there  is  room  for  doubt.     The  libel-  to  visit  them  with  the  consequences  of 

lants  could  have  ascertained  the  fact,  remissness  for  failing  to  discover  these 

of  course,  either  by  keeping  a  constant  visits." 
watch  upon  the  vessel's  movements,  or 

583 


§§  1805-1807.]  MARITIME   LIENS. 

is  there  sold  to  a  purchaser  who  has  no  notice  of  the  lien,  it  is 
incumbent  upon  the  lienor,  immediately  upon  hearing  of  the  sale, 
to  endeavor  to  seize  the  vessel  in  any  port  which  she  frequents  ; 
and  if  he  fails  to  do-  so,  his  claim  may  be  adjudged  stale.*  As 
regards  vessels  engaged  in  the  navigation  of  the  Western  lakes 
and  rivers,  a  reasonable  opportunity  to  enforce  a  lien  is  given, 
within  the  meaning  of  the  law,  whenever  the  creditor  is  able, 
by  the  exercise  of  reasonable  diligence,  to  ascertain  the  where- 
abouts of  the  debtor  vessel.^ 

Where  the  lien-holder  and  the  owner  of  the  vessel  are  both 
residents  of  the  same  district,  and  no  change  of  ownership  oc- 
curs, there  may  be  no  obligation  upon  the  lien-holder  to  pursue 
the  vessel  into  another  district.^ 

1805.  A  claim  for  seamen's  wages  is  stale,  as  against  a 
bona  fide  purchaser  for  value,  if  not  presented  and  prosecuted 
during  the  season  after  the  claim  accrued.* 

To  allow  a  seaman,  after  his  voyage  is  over  and  his  contract 
ended,  and  his  connection  with  the  vessel  dissolved,  and  he  em- 
barked for  years  in  employment  elsewhere,  to  retain  a  secret  lien 
on  the  vessel,  and  thus  prevent  her  sale  or  use  unincumbered, 
and  thus  embarrass  any  new  purchaser  without  notice,  would  be 
very  bad  policy.^ 

1806.  Where  there  is  no  question  of  priority  involved,  a 
maritime  lien  for  damages  will  not  be  deemed  stale  though  there 
has  been  a  delay  of  two  years  in  filing  a  libel,  merely  on  the 
ground  that  some  witnesses  have  in  the  mean  time  been  lost  by 
the  respondents.^  But  after  such  a  lapse  of  time,  a  lien  would 
not  be  enforced  as  against  the  rights  of  innocent  third  parties.^ 

1807.  Under  a  state  statute  which  provides  that  the  lien 

1  The  C.  N.  Johnson,  19  Fed.  Rep.  92,  104;  The  Bolivar,  Olcott's  Adm. 

782;  The  D.M.French,  1  Lowell,  43,  474;  The  Eastern  Star,  Ware's  Adm. 

45,  per  Lowell,  J.  184.     And  see  The  Nellie  Bloomfield, 

"  The   C.  N.  Johnson,  supra,  per  27  Fed.  Rep.  524. 
Brown,  J.  ^  Packard  v.  Sloop  Louisa,  2  Woodb. 

8  The  Emma  L.  Coyne,  11  Chic.  L.  &  M.  48,  per  Woodbury,  J. 
N.  98.  «  The    Martino   Cilento,    22    Fed. 

*  The    Harriet    Ann,    6    Biss.    13;  Rep.  859.     And   see  The  Pirate,  32 

The  Live  Oak,  30  Fed.  Rep.  78  ;  Le-  Fed.  Rep.  486,  489. 
land  V.  Ship  Medora,  2  Woodb.  &  M.         '  The  Bristol,  20  Fed.  Rep.  800. 
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should  continue  until  the  debt  is  satisfied,^  a  petition  to  en- 
force it  filed  more  than  fifteen  years  after  the  lien  debt  was 
created,  but  upon  the  first  return  of  the  vessel  within  the  juris- 
diction of  the  state,  was  held  to  be  seasonably  filed,  although  her 
ownership  had  been  changed.^  The  legal  record  of  a  statutory 
lien  is  notice  to  all  subsequent  purchasers  of  the  vessel.  Where 
a  claim  of  lien  for  materials  furnished  in  the  construction  of  a  ves- 
sel was  filed  within  the  time  limited  after  the  first  departure  of 
the  vessel  from  the  port,  and  during  the  next  two  and  one  half 
years  the  vessel  came  into  that  port  on  several  occasions  to  the 
knowledge  of  the  person  claiming  the  lien,  but  he  did  not  file 
his  petition  to  enforce  the  lien  until  four  and  one  half  years  after 
such  departure,  and  after  the  vessel  had  been  sold,  it  was  held 
that  the  petition  was  seasonably  filed. 

1808.  A  maritime  lien  is  not  lost  by  the  acceptance  of  a 
note  for  the  claim,  unless  the  note  was  taken  in  payment  or  in 
lieu  of  the  original  claim,  though  payable  at  a  future  time.^  A 
lien  upon  a  vessel  for  materials  furnished  is  not  waived  by  tak- 
ing the  promissory  note  of  the  debtor  signed  also  by  a  third 
person,  and  acknowledging  payment  of  the  account ;  but  upon 
the  non-payment  of  the  note  at  maturity,  and  offer  to  surrender 
the  note,  the  lien  may  be  enforced.*  A  receipt  of  payment  by 
note  is  not  conclusive,  but  only  primd  facie,  evidence  of  pay- 
ment.^ In  the  absence  of  such  a  receipt,  or  other  primd  facie 
evidence  that  the  note  was  taken  in  payment,  the  burden  is 
upon  the  owner  of  the  vessel  or  other  claimant  to  prove  that  the 
note  was  taken  in  payment  of  the  lien  debt.^  If  the  note  or 
draft  itself  recognizes  and  confirms  the  lien,  there  is  no  presump- 
tion of  payment,  but  the  contrary.^ 

1  Massachusetts,  §  1748.  The  rule  under  the  state  statutes  is  the 

2  Young  V.  The  Orpheus,  119  Mass.  same  as  it  is  in  admiralty.  Merrick  v. 
179;  Foster  v.  The  Richard  Busteed,  Avery,  14  Ark.  370;  Sinton  v.  Steam- 
100  Mass.  409;  McDonald  v.  The  boat  Roberts,  46  Ind.  476;  The  Agnes 
Nimbus,  137  Mass.  360.  Barton,  26  Fed.  Rep.  542;  The  Queen 

3  The  St.  Lawrence,  1  Black,  522;  of  St.  Johns,  31  Fed.  Rep.  24. 

The  Alabama,  22  Fed.  Rep.  449;  The  ^  Moore   u.  Newbury,  6   McLean, 

Kimball,  3  Wall.  37;  The  Bird  of  Para-  472. 

dise,  5  Wall.  545;  The  Guy,  9  Wall.  «  xhe  Pride  of  America,  19  Fed. 

758;    The  General  Meade,   20   Fed.  Rep.  607;  The  Alabama,  supra. 

Rep.  923;  The  Acme,  7  Blatchf.  366;  «  Carter  v.  Townsend,  1  Cliff.  1. 

The  Pride  of  America,  19  Fed.  Rep.  '  The    Pride  of    America,   supra  ; 

607;  The  Woodland,  104  U.  S.  180.  The  Agnes  Barton,  supra. 
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1809.  If  the  credit  given  by  a  note  extends  beyond  the 
time  allowed  under  state  statutes  for  enforcing  liens,  the 
credit  is  an  absolute  waiver  of  the  lien.  If  the  limitation  be  to 
an  uncertain  period,  as  for  instance  to  a  certain  number  of  days 
after  the  vessel  is  launched,  and  this  expires  before  the  time  of 
payment  arrives,  the  lien  is  gone ;  otherwise,  if  the  day  of  pay- 
ment arrives  while  the  lien  is  in  force,  it  is  a  question  of  fact 
and  not  of  law  whether  the  credit  was  a  waiver  of  the  lien.* 

1810.  Additional  security.  —  It  is  difficult  to  see  why  the 
taking  of  additional  security  by  way  of  mortgage  on  the  vessel 
should  be  presumed  of  itself  to  be  a  waiver  of  a  maritime 
lien  .2 

The  recovery  of  a  personal  judgment  against  the  owner  does 
not  impair  the  lien  upon  the  vessel.^ 

1811.  After  a  vessel  has  been  sold  under  execution  to  sat- 
isfy a  lien  debt,  there  can  be  no  lien  for  the  unpaid  balance 
against  the  vessel.*  "  I  can  recall  no  instance  in  which  a  creditor 
may  sell  his  debtor's  property  a  second  time  for  the  same  debt. 
He  invites  the  public  to  purchase,  proposing  to  take  the  proceeds 
while  the  purchaser  takes  the  property.  How  can  he  afterwards, 
in  effect,  claim  the  property  also  ?  It  seems  to  me  that  no  au- 
thority for  this  proposition  can  be  needed."  ^ 

A  sale  under  a  decree  in  the  admiralty  discharges  all  prior 
liens  under  a  state  law,  and  the  purchaser  takes  the  property 
discharged  of  all  incumbrances.^ 

A  maritime  lien  upon  a  vessel,  existing  at  the  time  of  the  com- 
mencement of  proceedings  under  a  state  law  to  enforce  a  lien,  is 
not  destroyed  by  a  subsequent  sale  of  the  vessel  under  those  pro- 
ceedings ;  but  the  maritime  lien  may  be  enforced  notwithstanding.'^ 

After  a  maritime  lien  has  attached,  it  cannot  be  defeated  by  a 

^  The  Kearsarge,  Ware,  546;  Velt-  ^  The  Mary  Morgan,  28  Fed.  Kep. 

man  v.  Thompson,  3  N.  Y.  438;  Mott  196,  202. 

V.  Lansing,  57  N.  Y.  112;  Happy  v.  °  The    Mary    Morgan,   supra,   per 

Mosher,  48  N.  Y.  313,  reversing  S.  C.  Butler,  J. 

47  Barb.  501.  «  Kelsey  v.  Beers,  16  Abb.  (N.  Y.) 

2  The  Queen  of  St.  Johns,  31  Fed.  Pr.   228 ;    The    Raleigh,   3   Hughes, 

Eep.  24.  44. 

'  Kingi;.  Greenwav,  71  N.  Y.  413;  '  The  John  Cuttrell,  9  Fed.  Kep. 

Fraliek  v.   Betts,   13    Hun   (N.  Y.),  777. 
632. 
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sale  under  execution  issuing  from  a  state  court  upon  a  judgment 
obtained  by  a  third  person  against  the  owner.^ 

1812.  If  a  sale  be  made  by  the  master  in  good  faith,  and 
under  such  circumstances  that  the  sale  is  warranted,  any 
prior  lien  upon  her  is  transferred  to  the  proceeds  only,  and  the 
vessel  cannot  be  held  liable  in  the  hands  of  a  purchaser.  Thus 
where  a  steamship  was  driven' ashore,  and  filled  with  water  and 
running  ice,  and  the  testimony  indicated  that  she  was  regarded 
not  only  by  the  master,  but  by  agents  and  surveyors  of  the  un- 
derwriters and  others,  as  a  total  wreck,  and  in  that  condition  she 
was  sold  by  the  master,  it  was  held  that  the  circumstances  did 
not  establish  fraud  in  the  sale,  and  that  the  vessel,  as  afterwards 
repaired,  was  not  liable  for  supplies  furnished  prior  to  the  acci- 
dent. The  fact  that  it  subsequently  appeared  that  the  ship  was 
not  injured  so  much  as  was  supposed,  was  held  not  to  invalidate 
the  sale,  it  not  appearing  that  the  master  acted  fraudulently.^ 

1  The  Gazelle,  1  Sprague,  378 ;  The        ^  xhe  Raleigh,  32  Fed.  Rep.  633. 
JuUa  Ann,  lb.  382  ;  The  William  T. 
Graves,  14  Blatchf.  189. 
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Beference  is  to  Sections. 

ADVANCES,  for  the  purchase  of  merchandise,  63. 
to  manufacturers,  when  a  lien,  67. 
no  implied  lien  for,  68. 
to  make  improvements,  70. 
On  crops,  453-459. 
AGENTS'  LIENS.     See  Factoes'  Liens. 
AGISTORS'  LIENS.     See  Livert-Stable  Keepers'  Liens. 
AGRICULTURAL  LABORERS'  LIENS,  776-786. 
no  lien  upon  crops  except  by  statute,  776. 
by  statute  in 

Alabama,  777. 
Arkansas,  778,  779. 
Florida,  780. 
Georgia,  781. 
Louisiana,  782. 
Mississippi,  783. 
North  Carolina,  784. 
South  Carolina,  785. 
Tennessee,  786. 
ALABAMA,  attorney's  lien  on  judgment,  169- 
carrier's  lien  enforced  by  sale,  339. 
lien  for  advances  on  crops,  454. 
landlord's  lien  for  rent,  602. 

upon  crops,  603. 
farmers'  upon  shares,  604. 
livery-stable  keepers'  liens,  647. 
mechanics'  liens  on  personal  property,  750. 
liens  of  agricultural  laborers,  777. 
mechanics'  liens  on  real  property,  1187. 
liens  upon  railroads,  1634. 
liens  upon  vessels,  1736. 
ANIMALS   DAMAGE-FEASANT,  liens  upon,  103. 
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APPROPEIATION  of   fund  necessary  to  create  an  assignment  of 

it,  50. 
ARIZONA   TERRITORY,  carriers    authorized  to  sell  unclaimed  ar- 
ticles, 340. 

landlord's  lien  for  rent,  605. 

lumberman's  lien,  705. 

mechanics'  liens  on  personal  property,  751. 

mechanics'  liens  on  real  property,  1188. 

liens  upon  railroads,  1635. 

liens  upon  vessels,  1737. 
ARKANSAS,  attorney's  lien  upon  judgment,  170. 

landlord's  lien  for  rent,  606. 
for  supplies  advanced,  607. 

livery-stable  keepers'  liens,  648. 

liens  of  agricultural  laborers,  778. 

liens  in  favor  o£  employers,  779. 

mechanic's  lien  on  real  property,  1189. 

liens  upon  railroads,  1636. 
ARTISANS'   LIENS.     See   Mechanics'    Liens    upon    Personal 

Propeett. 
ASSIGNMENT  OF  JUDGMENT  by  client  to  attorney,  222-226. 
ASSIGNMENT   OF   LIENS.     Of  common  law  liens,  982-987. 

not  a  proper  subject  of  sale  or  assignment,  982. 

a  purely  personal  privilege,  983. 

transfer  of  possession  of  goods  to  a  third  person,  984. 

lien  debt  transferred  with  possession  of  the  goods,  985. 

absolute  sale  of  the  property  by  the  lien-holder,  986. 

wrong-doer  cannot  set  up  the  lien,  987. 

sale  of  the  property  by  lien-holder,  subject  to  the  lien,  988. 

interest  of  lien-holder  not  attachable,  989. 

some  statutory  liens  may  be  assigned,  990. 
Of  equitable  liens,  991,  992. 

equitable  lien  reserved  passes  with  assignment  of  debt,  991. 

attorney's  lien  upon  judgment  assignable,  992. 
£i/  subrogation,  993-995. 

subrogation  of  one  who  pays  the  lien  debt,  993. 

seller's  lien  passes  to  surety  who  pays  purchase-money,  994. 

no  subrogation  until  lien  debt  is  satisfied,  995, 
ATTACHMENT,  not  properly  called  a  lien,  12. 

attorney's  lien  not  defeated  by,  227. 
ATTORNEYS,  liens  of,  arising  from  agreements  for  contingent  fees, 
44. 
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ATTORNEY'S    GENERAL   OR   RETAINING   LIEN,    113-152. 
is  a  common  law  lien  founded  upon  possession,  113. 
origin  of,  113. 

declared  by  statute  in  several  states,  114. 
Upon  papers  and  property,  115-136. 
exists  upon  client's  papers  for  general  balance  for  services,  115. 
does  not  amount  to  a  pledge  even  of  bonds  or  notes,  116. 
upon  life  insurance  belonging  to  client,  117. 
upon  execution  in  attorney's  hand,  118. 
not  upon  judgment,  118. 

attaches  when  papers  come  into  attorney's  hands,  119. 
attaches  to  articles  used  as  exhibits,  120. 
does  not  attach  to  client's  will,  121. 

presumption  that  attorney  has  a  lien  on  his  client's  papers,  122. 
covers  attorney's  general  balance  of  account,  123. 
is  limited  to  debts  due  to  attorney  as  attorney,  124. 
only  an  attorney,  solicitor,  or  barrister  has  a  lien,  125. 
conveyancer  who  is  not  an  attorney  has  no  Hen,  125. 
auctioneer  has  no  lien,  125. 
when  the  lien  is  special  instead  of  general,  126. 
may  be  followed  by  particular  lien  upon  the  judgment,  127. 
is  discharged  by  taking  security,  128. 
not  discharged  by  taking  note  of  client,  128. 
lost  by  voluntary  surrender  of  papers,  128. 
attorney's  agent  or  correspondent  has  no  lien,  129. 
one  member  of  firm  has  no  lien  for  debt  to  him  upon  papers  in 

hands  of  firm,  130. 
not  affected  by  client's  assignment  in  bankruptcy,  131. 
not  lost  because  debt  is  barred,  131. 
cannot  be  actively  enforced,  132. 
is  a  passive  lien,  132. 

may  sometimes  be  enforced  indirectly,  133. 
court  may .  sometimes  determine  existence  and  amount  of  lien, 

134. 
application  to  court  for  surrender  of  papers,  135. 
court  may  order  solicitor  to  deliver  up  papers,  136. 
Upon  moneys  collected,  137-152. 
such  lien  is  implied,  137. 

does  not  attach  to  money  delivered  for  a  specific  purpose,  138. 
does  not  attach  for  services  rendered  to  an  executor,  139. 
attaches  to  money  collected  upon  a  judgment,  140. 
does  not  attach  upon  judgment  for  damages  until  collected,  141. 
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ATTOENET'S  GENERAL  OR  RETAINING  lAEN  —  continued. 
extends  to  money  collected  upon  award,  142. 
prevails  against  assignee  of  client's  claim,  143. 
associate  counsel  have  a  lien,  144. 
whether  a  lien  or  right  of  set-off,  145. 
for  general  balance  of  account,  146. 
special  lien  upon  fund  in  court,  147. 
in  Pennsylvania  is  a  right  of  defalcation,  148. 

court  of  equity  will  protect  the  attorney,  148. 
no  general  lien  upon  a  fund  in  court,  149. 
court  may  order  payment  of  money  withheld  from  client,  150. 
attorney  cannot  hold  entire  amount  collected,  151. 
how  lien  may  be  pleaded  in  defence,  152. 
ATTORNEY'S  SPECIAL   OR   CHARGING  LIEN  ON  JUDG- 
MENTS, definition  and  origin,  153-157. 
properly  denominated  a  lien  in  a  broad  sense,  153. 
by  agreement  may  be  made  a  general  lien  in  equity,  154. 
lien  for  costs  not  recognized  at  law,  155. 
is  founded  in  equity,  155. 
time  and  manner  of  origin  of,  156. 
origin  is  obscure  and  uncertain,  157. 
In  what  state  it  prevails,  158-164. 

rule  was  first  established  by  the  courts,  158. 
in  several  states  the  lien  does  not  exist,  159. 
it  does  not  exist 

in  California,  160. 

in  Illinois,  161. 

in  Massachusetts,  except  upon  the  execution,  162. 

in  Missouri,  163. 

in  Rhode  Island,  only  an  equity  to  control  judgment,  164. 
Whether  limited  to  taxable  costs,  165'-192. 
is  limited  to  taxable  costs  in  absence  of  statute,  165. 
is  confined  to  the  judgment  in  the  very  action,  166. 
in  some  states  covers  services  without  regard  to  costs,  167. 
extended  by  a  statute  to  cover  compensation,  168. 
in  Alabama  covers  reasonable  fees,  169. 
in  Arkansas  covers  compensation,  170. 
in  Colorado  covers  fees,  171. 
in  Florida  covers  fair  remuneration,  172. 
in  Georgia  is  superior  to  all  liens  except  tax  liens,  173. 
in  Indiana  covers  fees,  174. 
654 


INDEX. 

Reference  is  to  Sections. 

ATTORNEY'S  SPECIAL  OR  CHARGING  LIEN  ON  JUDG- 
MENTS —  continued. 
in  Iowa  and  Dakota  is  for  general  balance  for  compensation, 

175. 
in  Kansas  is  for  a  general  balance  of  compensation,  176. 
in  Kentucky  is  for  any  fee  agreed  upon,  177. 
in  Michigan  recognized  to  the  extent  of  taxable  costs,  178. 
in  Minnesota  is  for  compensation  agreed  upon  or  implied,  179. 
in  Oregon  is  for  compensation,  180. 
in  Mississippi  doubted  whether  lien  exists  for  fees  unless  agreed 

upon,  181. 
in  Montana  is  for  balance  of  fees,  182. 
in  Nebraska  and  Wyoming  lien  is  for  general  balance,  183. 
in  New  York,  prior  to  Code  of  1848,  lien  limited  to  taxable  costs; 
under  present  Code,  compensation  is  governed  by  agreement, 
185. 

lien  is  now  upon  cause  of  action,  186. 
costs  recovered  belong  to  party,  187. 
compensation  is  unlimited,  except  by  agreement,  188. 
must  establish  lien  upon  cause  of  action,  189. 
in  Tennessee  attaches,  not  to  the  judgment,  but  to  the  property, 

190. 
in  Vermont  the  lien  is  for  costs,  191. 
in  Virginia  and  West  Virginia  is  for  services,  192. 
No  lien  until  judgment  has  been  entered,  193-202. 
default  does  not  constitute  a  perfected  judgment,  194. 
suit  pending  on  writ  of  error,  195. 
until  judgment  is  entered  client  may  compromise,  196. 
suit  for  unliquidated  damages  may  always  be  settled  by  parties, 

197. 
where  lien  is  upon  cause  of  action  no  settlement  affects  it,  198. 
withdrawal  of  attorney  before  judgment,  199. 
only  the  attorney  in  charge  is  entitled  to  the  lien,  200. 
may  be  availed  of  by  an  agent  who  is  not  an  attorney,  201. 
no  lien  upon  a  judgment  rendered  in  a  court  not  of  record,  202. 
Settlement  by  parties  in  fraud  of  the  attorney,  203-205. 
evidence  of  collusive  settlement,  203. 
collusion  after  judgment  to  cheat  attorney,  204. 
court  of  admiralty  will  not  allow  seamen  to  settle  suit,  205. 
Lien  upon  cause  of  action  by  agreement  or  assignment,  206-208. 
action  for  slander,  &c.,  not  assignable,  207. 
where  action  is  founded  upon  negotiable  paper,  208.  - 
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ATTOKNEY'S  SPECIAL  OR  CHARGING  LIEN  ON  JUDG- 
MENTS —  continued. 
When  notice  of  lien  must  he  given  to  judgment  debtor,  209-214. 

notice  should  be  given  where  judgment  is  for  damages,  209. 

in  several  states  there  are  statutes  requiring  notice,  210. 

notice  should  be  given  to  the  party,  not  to  his  attorney,  211. 

actual  notice  not  in  all  cases  necessary,  212. 

no  lien  upon  damages  recovered  until  money  collected,  213. 

judgment  for  costs  only  is  notice  of  the  lien,  214. 
Right  of  set-off  in  the  judgment  debtor,  215-221. 

no  set-ofif  in  Court  of  King's  Bench,  215. 

set-off  allowed  by  Court  of  Common  Pleas,  215. 

set-off  in  equity,  216. 

in  this  country  set-off  generally  allowed,  217. 

set-off  allowed  by  statute,  218. 

when  set-off  is  a  good  defence,  219. 

rule  of  the  King's  Bench  followed  in  some  states,  220. 

delay  in  objecting  to  a  set-off,  221. 
Effect  of  an  assignment  of  a  judgment,  222-226. 

equitable  assignment  of  the  judgment,  223. 

agreement  giving  attorney  a  paramount  lien,  224. 

lien  upon  a  chose  in  action  by  parol,  225. 

lien  of  an  attorney  is  assignable,  226. 
Lien  not  defeated  hy  attachment  or  bankruptcy,  227,  228. 

lien  on  judgment  is  superior  to  an  attachment,  227. 

lien  not  defeated  by  insolvency  or  bankruptcy,  228. 
Lien  on  land  the  subject-matter  of  the  suit,  229,  230. 

generally  no  lien  on  client's  lands,  229. 

rule  otherwise,  however,  in  Tennessee,  230. 
Waiver  of,  231. 

may  be  waived  by  agreement  or  circumstances,  231. 
Remedies  for  enforcing,  232-240. 

attorney  has  same  remedy  as  his  client,  232. 

when  parties  have  collusively  settled  suit,  233. 

English  practice  to  vacate  satisfaction  of  judgment,  234. 

attorney's  application  for  protection  is  addressed  to  the  discretion 
of  the  court,  235. 

application  for  money  which  has  been  paid  into  court,  236. 

unreasonable  delay  after  settlement,  237. 

attorney  not  bound  to  make  himself  party  to  the  record,  238. 

receiver  appointed  to  secure  attorney's  lien,  239. 

lien  not  enforced  without  notice  to  client,  240. 
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BANKER'S   LIENS,  nature  and  extent  and  indebtedness   secured, 
241-256. 
attaches  to  all  funds  of  depositor  for  general  balance  of  account, 

241. 
the  lien  is  part  of  the  law  merchant,  242. 
strictly  belongs  only  to  bankers,  243. 
banker  has  lien  on  all  securities  in  his  hands,  244. 
secures  only  such  debts  as  are  due  and  payable,  245. 
in  equity,  lien  may  attach  before  indebtedness  has  matured,  246. 
several  deposit  accounts  regarded  as  one  account,  247. 
attaches  only  to  securities  belonging  to  customer    in  his  own 

right,  248. 
agreement  to  transfer  securities  held  in  trust  creates  no  lien, 
249. 
'    when  bank  is  chargeable  with  notice  of  trust,  250. 
no  general  lien  on  securities  pledged  for  a  particular  debt,  251. 
surplus  of  pledged  securities,  252. 
lien  by  contract  depends  upon  its  terms,  253. 
no  lien  on  box  of  securities  left  for  safe  keeping,  254. 
when   securities   are  receiTed  under  circumstances  inconsistent 

with  a  general  lien,  255. 
no  lien  on  securities  casually  left  with  banker,  256. 
Application  of  lien  as  between  corresponding  hanks,  257-261. 
paper  received  for  collection,  257,  258. 
general  doctrine  does  not  apply  in  New  York,  259. 
no  lien  on  paper  received  "  for  collection,"  260. 
collecting  bank  has  no  lien  if  it  has  made  no  advances  on  the 
paper,  261. 
BANKEUPTCY  OE  INSOLVENCY,  attorney's  lien  not  defeated 

by,  228. 
BETTERMENT  LIENS.    See  Impeovemen?;  Liens  of  Occupants. 
BILL   OF   EXCHANGE,  not  an  equitable  assignment,  55. 
drawn  against  a  consignment,  56,  59. 
becomes  a  lien  only  by  agreement,  58. 
BILL  OF   LADING  is  an  appropriation  of  the  goods,  62. 
BOAEDING- HOUSE    KEEPEES'    LIENS.     See  Innkeepers' 

Liens. 
BROKEES'  LIENS.    See  Factors'  Liens. 

CALIFOENIA,  attorney  has  no  lien  on  judgnient,  160. 
carriers  authorized  to  sell  to  satisfy  charges,  340. 
enforcement  of  innkeepers'  liens,  526. 
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livery-stable  keepers'  liens,  649. 
lumbermen's  liens,  706. 
mechanics'  liens  on  personal  property,  752. 
mechanics'  liens  on  real  property,  1190. 
liens  upon  railroads,  1637. 
liens  upon  vessels,  1738. 
CARRIERS'  LIENS,  specific  not  general,  262-268. 

a  right  of  possession  not  a  right  of  property,  262. 
origin  of  the  lien  and  reasons  for  it,  263. 
declared  by  statute  in  some  states,  264. 
a  particular  or  specific  lien,  265. 
contract  for  a  general  lien  must  be  expressed,  266. 
stoppage  in  transitu  not  affected  by  general  lien,  267. 
but  subject  to  specific  lien,  268. 
Who  are  entitled  to,  269-280. 
carriers  of  passengers  have  lien  on  luggage,  269. 
carriers  by  water  are  entitled  to,  270. 
for  freight  under  a  charter-party,  271. 
ship-owner's  lien  under  a  charter-party  for  the  voyage,  272. 
lien  under  charter-party  waived  by  bill  of  lading,  273. 
bill  of  lading  may  incorporate  charter-party  and  preserve  lien, 

274. 
no  lien  for  freight  before  commencement  of  voyage,  275. 
one  not  a  public  carrier  has  no  lien,  276. 
one  substituted  in  carrier's  place  has  his  lien,  277. 
carrier  acting  for  bailee  of  goods  has  no  lien  as  against  the  owner, 

278. 
no  lien  on  goods  belonging  to  the  United  States,  279. 
insurance  by  carriers,  280. 
For  what  services  oi  charges  given,  281-290. 

charges  not  connected  with  the  transportation,  281. 

for  demurrage  in  favor  of  carriers  by  land,  282. 

for  expenses  of  keeping  the  property,  283. 

railroad  company  both  carrier  and  warehouseman,  284. 

local  custom  to  deliver  goods  to  a  storage  agent,  285. 

for  transpprting  from  wharf  to  consignee's  store,  286. 

for  extraordinary  expenses  incurred   in  preservation  of  cargo, 

287. 
for  general  average  contributions,  288. 
for  freight  charges  of  previous  carrier,  289. 
for  import  duties  on  goods,  290. 
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On  through  freight,  291-302. 

first  carrier  is  consignor's  forwarding  agent,  291. 

railroad  company  may  forward  over  any  usual  route,  292. 

connecting  carrier  has  no  lien  on  goods  which  he  knows  were 
directed  to  be  sent  by  another  route,  293. 

guaranty  that  freight  shall  not  exceed  a  certain  sum,  294. 

prepayment  of  through  freight,  295. 

bill  of  lading  showing  prepayment,  296. 

first  carrier  receiving  payment  on  through  contract,  297. 

carrier  employed  by  another  carrier  has  a  lien,  298. 

no  lien  for  prior  charges  paid  in  excess  of  usual  charges,  299. 

when  last  carrier  has  not  paid  prior  charges,  300. 

advances  for  matters  not  connected  with  carriage,  301. 

damages  done  the  goods  before  they  reach  the  last  carrier,  302. 
Upon  stolen  goods,  303-307. 

a  question  upon  which  the  authorities  differ,  303. 

American  decisions  deny  a  lien  for  such  goods,  304. 

same  rule  applies  where  goods  have  been  wrongfully  diverted,  305. 

goods  received  from  one  clothed  with  apparent  authority,  306. 

lien  cannot  be  set  up  by  wrong-doer,  307. 
Waiver  and  loss,  308-334. 

by  delivering  goods  without  requiring  payment,  308. 

placing  goods  in  a  warehouse,  309. 

lien  not  revived  by  resumption  of  possession,  310. 

delivery  of  consignee  upon  condition,  311. 

what  delivery  terminates  lien,  312. 

payment  of  freight  and  delivery  of  goods  concurrent,  313. 

chartered  freight  may  not  be  due  till  cargo  delivered^  314. 

delivery  with  understanding  that  lien  is  to  continue,  315. 

promise  to  pay  freight  not  necessarily  presumed,  316. 

not  lost  on  goods  obtained  by  fraud,  317. 

no  relief  in  equity  on  ground  of  mistake,  318. 

consignee  cannot  insist  upon  delivery  of  part  without  payment  of 
whole  freight,  319. 

delivery  of  part  not  a  waiver  of  lien  for  whole,  320. 

separate  contracts  for  separate  parcels  of  goods,  321. 

by  contract  giving  credit  for  freight,  322. 

under  contract  for  payment  of  freight  by  bills,  323. 

note  for  freight  falling  due  before  delivery  of  goods,  324. 

where  contract  for  payment  of  freight  is  inconsistent  with  a  lien, 
325. 
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when  bill  of  lading  holds  out  that  goods  are  to  be  free  of  freight, 

326. 
no  waiver  inferred  nnless  it  is  evident  that  delivery  is  to  precede 

the  payment  of  freight,  327. 
attachment  by  a  carrier  is  a  waiver,  328. 
attachment  of  other  goods  by  carrier  not  a  waiver,  329. 
execution  on  same  goods  is  a  waiver,  330. 
defeated  by  an  injury  to  goods  through  carrier's  fault,  331. 
refusal  of  consignee  to  accept  the  goods,  332. 
when  performance  of  carrier's  contract  is  impossible,  333. 
claiming  a  general  lien  not  a  waiver  of  a  specific  lien,  334. 
Remedies,  335-374. 

carrier  has  no  right  to  seU  the  property,  335. 

statutes  enabling  carriers  to  sell,  336. 

carrier  held  to  good  faith  in  making  sale,  337. 

sale  of  perishable  goods,  338. 

statutory  provisions  enabling  carriers  to  sell  goods  in 

Alabama,  339. 

Arizona  Territory,  340. 

California,  341. 

Colorado,  342. 

Connecticut,  343. 

Dakota  Territory  and  Dlinois,  344. 

Delaware,  345. 

Georgia,  346. 

Indiana,  347. 

Iowa,  348. 

Kansas,  349. 

Maine,  350. 

Maryland,  351. 

Massachusetts,  352. 

Michigan,  353. 

Minnesota,  354. 

Mississippi,  355. 

Missouri,  356. 

Nebraska,  357. 

Nevada,  358. 

New  Jersey,  359. 

New  Mexico  Territory,  360. 

New  York,  361. 

Ohio,  362. 
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Oregon,  363. 
Pennsylvania,  364. 
Rhode  Island,  365 
South  Carolina,  366. 
Tennessee,  367. 
Texas,  368. 
Utah  Territory,  369. 
Vermont,  370. 
Virginia,  371. 
Washington  Territory,  372. 
"Wisconsin,  373. 
Wyoming  Territory,  374. 
CHARGING  LIEN  OF  ATTORNEY.     See  Attorney's  Charg- 
ing Lien. 
CHARTER-PARTY,  no  lien  for  freight  under,  271-274. 

when  chartered  freight  due  under,  314. 
CHATTEL   MORTGAGE    CLAUSE  in  lease,  543-546. 
CHATTEL  MORTGAGES,  priority  as  regards  livery  stable-keepers' 

liens,  601-607. 
CHECK  not  an  equitable  assignment,  57. 
COLORADO,  attorney's  liens  in,  171. 

carrier  authorized  to  sell  goods,  342. 
livery-stable  keepers'  liens,  650. 
mechanic's  liens  on  personal  property,  753. 
enforcement  of  liens,  1050. 
mechanics'  lien  on  real  property,  1191. 
liens  upon  railroads,  1 638. 
COMMON   LAW   LIENS,  definition  and  limitation,  1-13. 
relate  to  personal  property,  1. 
divided  according  to  subject-matter,  1. 
word  "  lien ''  used  in  its  technical  sense,  2. 
definitions,  3. 

an  implied  obligation  for  some  debt,  4. 
by  contract,  5. 

formerly  doubted  whether  lien  could  exist  by  contract,  6. 
implied  lien  superseded  by  express  lien,  7. 
implied  lien  generally  overrides  other  rights,  8. 
exists  only  to  the  extent  of  debtor's  interest  in  the  property,  9. 
confers  no  right  of  property,  10. 
mortgage  inaccurately  called  lien,  11. 
pledge  is  a  lien  and  something  more,  11. 
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COMMON  LAW  LlEl!fS  —  continued. 
attachment  not  a  lien,  12. 
judgment  not  a  lien,  13. 
Specific  and  general,  14r-19. 
what  is  a  specific  lien,  14. 
principal  specific  liens,  14. 
specific  lien  not  extended  except  by  agreement,  15. 

favored  by  the  courts,  16. 
general  lien  defined,  17. 
principal  general  liens,  17. 
for  general  balance  of  account,  18. 
general  liens  not  favored,  19. 
Possession  an  essential  element,  20-26. 
lien  imports  possession,  20. 
possession  essential  to  create  a  common  law  lien,  21. 

essential  to  preserve  the  lien,  21. 
change  of  possession  may  not  defeat  lien  between  parties,  22. 
possession  must  be  rightful,  23. 

need  not  be  actual  and  direct,  24. 
mechanic  working  for  another  on  premises  of  the  latter  can 

acquire  no  lien,  25. 
servant,  laborer,  or  journeyman  can  acquire  no  lien,  26. 
CONDITIONAL  SALE  of  goods,  lien  from,  41. 
CONNECTICUT,  carrier  may  sell  perishable  goods,  343. 
enforcement  of  innkeepers'  liens,  527. 
livery-stable  keepers'  liens,  651. 
mechanics'  liens  on  real  property,  1192. 
liens  upon  railroads,  1639. 
liens  upon  vessels,  1739. 
CONSIGNEES'  LIENS.    See  Factors' Liens. 
CORPORATIONS,  creditors  of,  have  a  lien  upon  its  capital  stock,  84^ 
upon  its  property  transferred  to  another  corporation,  85,  86. 
minority  shareholders  have  a  lien  on  property  sold  by  the  majority 

to  themselves,  87. 
shareholders  have  lien  on  fund  deposited  for  dividends,  88. 
consolidated,  subject  to  existing  liens,  90,  91. 
CORPORATIONS,     LIENS     OF,     ON     THEIR     MEMBERS' 
SHARES,  how  created,  375-392. 
no  lien  at  common  law  on  members'  shares  for  any  indebtedness 

to  the  company,  375. 
lien  by  statute,  376. 

by  virtue  of  authority  to  regulate  transfers,  377. 
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CORPORATIONS,     LIENS     OF,     ON     THEIR     MEMBERS' 
SHARES  —  continued. 

notice  of  lien  by  recital  in  certificate,  378. 

statute  authorizing  lien  is  constructive  notice,  379. 

usage  of  a  corporation  to  claim  a  lien,  380. 

can  be  created  or  authorized  only  by  statute,  381. 

conferred  upon  corporations  already  organized,  382. 

option  given  by  statute  to  prohibit  transfer,  383. 

national  bank  cannot  have  lien  on  its  own  stock,  384. 

when  lien  may  cover  a  liability  of  an  equitable  stockholder,  385. 

shares  equitably  belonging  to  a  debtor  of  a  corporation,  386. 

shareholder  having  only  the  legal  title',  387. 

rights  of  equitable  assignee  of  certificate,  388. 

when  corporation  has  notice  of  an  equitable  pledge  of  the  shares, 
389. 

when  the  lien  may  be  availed  of  in  another  state,  390. 

equitable  lien  upon  dividends  of  shareholders,  391. 

lien  not  confined  to  stock  owned  when  debt  was  incurred,  392. 
What  debts  are  secured,  393-400. 

debts  to  become  due  as  well  as  those  actually  due,  393. 

where  statute  is  general  in  terms  it  applies  to  all  debts  due  the 
corporation,  394. 

courts  will  not  confine  lien  to  debts  for  shares,  395. 

where  by-law  is  broader  in  terms  than  the  statute,  396. 

lien  for  calls  upon  shares,  397. 

debt  of  partnership  or  of  surety,  398. 

debt  of  joint  trustee,  399. 

effect  of  bankruptcy  of  stockholder,  400. 
Subrogation  of  sureties  to  such  liens,  401,  402. 

surety  paying  the  debt  is  subrogated  to  the  lien,  401. 

where  corporation  has  lien  for  several  debts,  upon  one  of  which 
there  is  a  surety,  4()2. 
How  waived  or  lost,  403-417. 

waiver  by  an  oificer  having  general  management,  403. 

by  allowing  equitable  transfer  of  shares,  404. 

notice  to  an  officer  who  has  general  charge  of  business,  405. 

estopped  by  representation  that  stock  is  unincumbered,  406. 

by  taking  a  transfer  of  shares,  407. 

by  taking  other  security,  408. 

for  indebtedness  incurred  after  shares  have  been  attached,  409. 

waiver  of  lien  for  a  definite  period,  410. 

by  permitting  a  transfer  of  part  of  the  shares,  411. 
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usage  may  operate  against  a  lien,  412. 

allowing  certificate  of  stock  to  remain  outstanding,  413. 

issuing  a  certificate  of  shares  upon  which  there  may  be  a  lien,  414. 

debt  unauthorized  by  charter,  415. 

debt  discharged,  416. 

debt  barred  by  statute  of  limitations,  417. 
COSTS  of  criminal  prosecution  made  a  lien  by  statute,  100. 
CROP,  equitable  lien  upon,  65. 

upon  part  of  proceeds  of,  66. 

agreement  to  ship  to  reimburse  advances,  69. 

liens  for  advances  on,  453-459. 

landlords'  liens  on.     See  Landlords'  Liens. 

DAKOTA  TERRITORY,  attorney's  lien  upon  judgment,  175. 

carrier  may  sell  to  pay  charges,  344. 

enforcement  of  innkeepers'  liens,  528. 

livery-stable  keepers'  liens,  652. 

mechanics'  liens  on  personal  property,  752. 

enforcement  of  liens,  1051. 

mechanic's  lien  on  real  property,  1193. 

liens  upon  railroads,  1640. 
DEFINITION  of  lien,  3. 
DELAWARE,  carriers  may  sell  to  satisfy  lien,  345. 

distress  for  rent,  608. 

livery-stable  keepers'  liens,  653. 

mechanics'  liens  on  real  property,  1194. 
DEMURRAGE,  no  lien  for,  in  favor  of  carriers  by  land,  282. 
DEVISES,  liens  arising  under,  1163-1174. 

payment  of  debts  and  legacies,  1163. 

mode  of  imposing  the  charge,  1164. 

only  by  clear  expression  of  testator's  intent,  1165. 

by  direction  to  pay  legacies,  1166. 

legatee's  lien  for  support,  1167. 

legatee's  lien  superior  to  improvement  lien,  1168. 

waiver  of  lien  upon  devisee's  land,  1169. 

not  waived  by  bond  of  executor,  1170. 

not  waived  by  taking  note  and  giving  receipt,  1171. 

as  against  purchasers  and  creditors,  1 172. 

purchasers  charged  vdth  notice  of  will,  1173. 

lien  upon  land  of  deceased  person  for  payment  of  debts,  1174. 
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DISCHARGE  of  liens.    See  Waivek  and  Loss. 
DISTRESS  WARRANT.    See  Landlords'  Liens. 
DISTRICT  OF  COLUMBIA,  7. 

landlord's  lien  for  rent,  609. 

mechanics'  liena  on  personal  property,  754. 

mechanics'  liens  on  real  property,  1195. 

ENFORCEMENT  of  equitable  liens,  93-96. 

court  of  equity  the  appropriate  tribunal,  93. 

of  lien  at  law  or  by  statute,  94. 

action  for  sale  of  the  property  in  hostility  to  the  lien,  95. 

of  common  law  liens.     See  Remedies  for  Enforcement  of 
Liens. 
EQUITABLE  ASSIGNMENTS,  liens  arising  by,  43-62. 

agreement  with  attorney  for  contingent  fees,  44. 

creditor  must  be  notified  of  it,  46. 

agreement  to  pay  out  of  a  particular  fund  is  not,  48. 

an  appropriation  necessary  to  create,  50. 

effected  by  surrender  of  control  of  fund,  51. 

promise  to  pay  out  of  a  particular  fund  not  sufficient,  52. 
EQUITABLE  LIENS,  ly  express  contract,  27-42. 

defined  and  described,  27. 

implied  equitable  liens,  27. 

classes  of  equitable  liens,  27. 

do  not  depend  upon  possession,  28. 

have  their  origin  in  trusts,  28. 

agreement  creating  a  charge,  when  effectual  between  the  par- 
ties, 29. 

agreement  creating  charge  on  real  property,  30. 

intention  to  create  a  charge  essential,  31. 

intention  must  be  to  create  a  lien  rather  than  to  apply  pro- 
ceeds, 32. 

instrument  creating  lien  must  designate  property,  33. 

property  must  be  capable  of  identification,  34. 

agreement  that  the  cost  of  certain  improvements  shall  be  a  lien, 
35. 

upon  a  changing  stock  of  goods,  36. 

distinguished  from  a  trust,  37. 

terms  and  conditions  of  agreement  must  be  kept,  38. 

given  when  rights  can  be  secured  in  no  other  way,  39. 

for  purchase-money  reserved,  40. 
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from  conditional  delivery  of  goods  upon  sale,  41. 

upon  future  property,  42. 
Arising  hy  equitable  assignments,  43-62. 

from  an  order  to  receive  payment  out  of  a  particular  fund,  43. 

part  of  a  particular  fund  may  be  assigned  by  order,  43. 

agreements  of  attorneys  for  contingent  compensation,  44. 

order  not  accepted,  45. 

assignment  of  a  mail  contract,  45. 

not  effectual  until  creditor  is  notified,  46. 

order  cannot  be  revoked,  47. 

mere  agreement  to  pay  out  of  a  fund  not  a  lien,  48. 

creditor  no  lien  on  funds  in  hands  of  debtor's  agent  except  by 
order,  49. 

there  must  be  a  distinct  appropriation,  50. 

not  effected  by  a  surrender  of  control  over  funds,  51. 

promise  to  pay  out  of  a  particular  fund  not  suflScient,  52. 

workman  has  no  lien  on  money  retained  by  owner  for  his  pro- 
tection, 53. 

designation  of  fund  must  be  definite,  54. 

bill  of  exchange  not  an  equitable  assignment,  55. 

letter  of  advice  does  not  operate  as  an  assignment,  56. 

check  not  an  equitable  assignment,  57. 

holder  of  bill  of  exchange  may  have  lien  by  agreement,  58. 

what  reference  in  a  draft  creates  a  lien,  59. 

express  direction  to  apply  proceeds  of  consignment  to  bill  of 
exchange,  60. 

consignee's  general  lien  cannot  be  set  up  against  express  direc- 
tions of  consignor,  61. 

bill  of  lading  appropriates  the  property,  62. 
Arising  from  advances  made  and  money  paid,  63-76. 

advances  for  the  purchase  of  merchandise,  63. 

executory  agreement  to  purchase  and  consign,  64. 

express  contract  for  lien  upon  crop  to  be  raised,  65. 

contract  for  part  proceeds  of  a  crop,  66. 

advances  to  manufacturers  upon  goods,  67. 

no  implied  lien  for  advances,  68. 

contract  to  ship  goods  does  not  create  lien,  69. 

advances  to  make  improvements  create  no  lien,  70. 

voluntary  payment  of  debt  of  another  creates  no  lien,  71. 
of  insurance  premiums  creates  no  lien,  72. 
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no  equitable  subrogation  arises  from  payment  of  debt  of  another, 
73. 

by  contract,  74. 
loan  of  money  for  purchase  of  land  creates  no  lien,  75. 
surety  has  no  lien  on  estate  of  principal,  76. 
Arising  from  agreements  to  give  mortgages,  77-83. 
agreement  to  give  mortgage  creates  a  lien,  77. 

to  give  other  security  creates  a  lien,  78. 
agreement  to  insure  creates  a  lien,  79. 
agreement  to  build  and  convey  as  security,  80. 
debt  omitted  from  mortgage  by  mistake,  81. 
agreement  by  purchaser  of  land  to  pay  a  debt  upon  it,  82. 
agreement  to  pay  debts  of  another  and  receive  conveyance,  83. 
Arising  in  favor  of  creditors  and  stochholders  of  corporations,  84- 
92. 
creditors  of  corporations  have  a  lien  upon  capital  stock,  84. 
lien  of   creditors   of   corporation  upon  property  transferred  to 

another  corporation,  85,  86. 
when  minority  shareholders  of  a  corporation  have  lien,  87. 
shareholder's  lien  upon  fund  deposited  for  dividends,  88. 
created  by  assumption  of  mortgage  or  other  lien,  89. 
consolidated  corporation  subject  to  existing  liens,  90, 
otherwise  if  the  bonds  of  the  original  corporation  were  not  a  lien 

upon  its  property,  91. 
lien  for  necessary  supplies  furnished  to  railroad  before  appoint- 
ment of  receiver,  92. 
Enforcement  of,  93-96. 

court  of  equity  is  the  appropriate  tribunal,  93. 

lien  at  law  or  by  statute  cannot  be  enforced  in  equity,  94. 

right  of  action  against  owner  for  disposing  of  property  subject  to 

equitable  lien,  95. 
priority  of  equitable  lien  over  subsequent  judgment,  96. 
as  against  mechanic's  lien,  96. 

FACTORS'  LIENS  FOR  GENERAL  BALANCE,  revival  of  the 
lien,  469. 
disclosure  of  principal  does  not  defeat  lien,  470. 
payment  of  debt  extinguishes  lien,  471. 
Enforcement,  472-482. 

factor  may  sell  and  apply  the  proceeds,  472. 
a  factor  to  purchase  cannot  sell,  473. 
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FACTORS'   LIENS  FOR   GENERAL   BALANCE  — continued. 
factor  for  sale  has  a  special  property  in  the  goods,  474. 
factor  who  has  made  advances  has  a  right  to  sell,  475. 
may  sell  at  a  fair  market  price  after  free  reasonable  notice  of 

principal,  476. 
right  to  reimburse  by  sales  declared  by  statute,  477. 
lien  attaches  to  proceeds  of  all  sales,  478. 
factor  may  retain  amount  of  lien  out  of  proceeds,  479. 
effect  of  bill  of  sale  from  principal  to  agent,  480. 
factor  may  maintain  an  action  for  the  debt,  481. 
statutory  provisions  for  foreclosure  of  factors'  liens,  482. 
In  general,  418-425. 

at  common  law  in  absence  of  express  agreement,  418. 
one  having  no  authority  to  make  sales  not  a  factor,  419. 
merchandise  broker  has  a  lien,  420. 
stock-broker  has  a  lien,  421. 
broker  employed  upon  commission  has  a  lien,  422. 
insurance  broker  has  a  lien,  423. 
insurance  broker  who  is  also  a  factor  for  sale,  424. 
an  agent  who  is  not  a  broker  has  a  lien,  425. 
To  what  property  factor's  lien  attaches,  426-444. 
attaches  only  to  goods  received  in  capacity  as  factor,  426. 
not  implied  where  there  is  an  inconsistent  agreement,  427. 
goods  received  under  express  directions  to  apply  proceeds,  428. 
third  person  to  whom  factor  has  intrusted  goods  has  no  lien, 

429. 
assignee  of  factor  for  benefit  of  creditors  has  no  right  to  sell,  430.  * 
goods  received  after  death  of  principal,  431. 
no  lien  on  goods  which  factor  knows  belong  to  another  person, 

432. 
bankruptcy  of  principal  before  factor  receives  goods,  433. 
upon  goods  wrongfully  consigned,  434. 
lien  for  insurance  premiums,  435. 
statutes  protecting  factors  :  — 

Louisiana,  437. 

Maine,  438. 

Maryland,  439. 

Massachusetts,  440. 

New  York  and  Ohio,  441. 

Pennsylvania,  442. 

Rhode  Island,  443. 
'    Wisconsin,  444. 
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FACTORS'  LIENS  FOR   GENERAL  BALANCE  —  cow^mwerf. 
WTiat  indebtedness  is  secured,  445-452. 
debt  due  from  principal  to  the  agent,  445. 
interest  upon  the  debt,  446. 

debt  must  be  due  from  the  owner  of  the  goods,  447. 
no  lien  for  debts  not  due  to  factor,  448. 

no  lien  for  debt  due  before  relation  of  principal  and  factor,  449. 
lien  covers  acceptances  as  well  as  advances,  450. 
for  duties  paid,  451. 

debt  barred  by  statute  of  limitations,  452. 
For  advances  on  crops,  453-459. 
no  lien  at  common  law,  453. 
such  lien  given  by  statute  in 

Alabama,  454. 

Georgia,  455. 

Louisiana,  456. 

North  Carolina,  457. 

South  Carolina,  458. 

Virginia,  459. 
When  the  lien  attaches,  460-465. 
from  delivery  of  goods  by  the  owner,  460. 
from  delivery  of  goods  to  a  common  carrier,  461. 
not  while  goods  remain  in  consignor's  control,  462. 
delivery  of  bill  of  lading,  463. 

advances  upon  an  executory  agreement  for  a  consignment,  464. 
advances  upon  the  faith  of  a  bill  of  lading,  465. 
Waiver  and  loss,  466-471. 
lost  by  parting  with  the  possession,  466. 
when  factor  has  not  had  possession,  and   proceeds   have  been 

assigned,  467. 
not  lost  by  allowing  principal  to  have  temporary  possession,  468. 
FINDER'S   LIEN,  483-487. 

at  common  law  the  finder  of  goods  has  no  lien,  483. 
riparian  owner  has  no  lien  on  property  cast  on  his  land,  484. 
whether  finder  can  recover  compensation  for  his  services,  485. 
landlord  has  no  lien  on  chattels  left  by  tenant,  486. 
reward  ofiered,  487. 

becomes  a  contract  with  one  who  complies  with  terms,  488. 
telegram  offering  a  reward,  489. 

to  entitle  one  to  reward,  he  must  show  services  rendered,  490. 
conditions  of  offer  must  be  complied  with,  491. 
no  lien  implied  from  offer  of  a  liberal  reward,  492. 
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FINDEE'S   JjlEm  — continued. 

offer  of  a  reward  may  be  withdrawn  at  any  time,  493. 

finder  may  be  entitled  to  a  portion  of  reward,  494. 

detective  officer  may  have  a  lien,  495. 

reward  not  waived  by  insisting  on  its  identification,  496. 

statutes  conferring  a  lien  upon  a  finder  of  a  chattel,  497. 
FLOKIDA,  attorney's  lien  upon  judgment,  172. 

enforcement  of  innkeepers'  liens,  529. 

landlord's  lien  for  rent,  610. 

livery  stable-keepers'  liens,  654. 

lumberman's  lien,  707. 

mechanics'  Hens  on  personal  property,  755. 

liens  of  agricultural  laborers,  780. 

enforcement  of  liens,  1052. 

mechanics'  liens  on  real  property,  1196. 

liens  upon  railroads,  1641. 

liens  upon  vessels,  1740. 
FUTURE   PROPERTY,  equitable  lien  upon,  42 

GENERAL   LIENS,  what  are,  14-19. 

of  attorneys,  113-152. 

of  bankers,  241-261. 

of  corporations,  375-417. 

provision  giving  to  carrier,  266. 

of  factors,  418-482. 

of  partners,  787-799. 

of  warehousemen  and  wharfingers,  967-981 
GEORGIA,  attorney's  lien  upon  judgment,  173. 

carrier  may  sell  to  pay  charges,  346. 

lien  for  advances  on  crops,  455. 

landlord's  lien  for  rent,  611. 

distress  for  rent,  612. 

livery-stable  keepers'  liens,  655. 

lumberman's  lien,  708. 

mechanics'  liens  on  personal  property,  756. 

liens  of  agricultural  laborers,  781. 

enforcement  of  liens,  1053. 

mechanics'  liens  on  real  property,  1197. 

liens  upon  railroads,  1642. 

liens  upon  vessels,  1741. 
GRANTOR'S  LIEN  FOR  PURCHASE-MONEY.    See  Vendor's 
Lien  for  Porchase-Monet. 
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IDAHO   TEEEITORY,  lumbermen's  liens,  709. 

mechanics'  liens  on  personal  property,  757. 

mechanics'  liens  on  real  property,  1198. 

liens  upon  railroads,  1643. 
ILLINOIS,  attorney  has  no  lien  on  judgment,  161. 

carrier  may  sell  to  pay  charges,  344. 

distress  for  rent,  613. 

lien  upon  crops,  614. 

livery-stable  keepers'  liens,  656. 

enforcement  of  liens,  1054. 

mechanics'  liens  on  real  property,  1199. 

liens  upon  railroads,  1644. 

liens  upon  vessels,  1742. 
IMPROVEMENT  LIENS  OF  JOINT  TENANTS,  Etc.    Of  joint 
tenants  and  tenants  in  common,  1147-1158. 

on  co-tenant's  interest  for  necessary  repairs,  1147. 

where  the  estate  benefited  belongs  to  an  infant,  1148. 

no  lien  for  permanent  improvements,  1149. 

agreement  for  a  lien,  1150. 

court  of  equity  will  not  grant  partition  without  directing  an  ac- 
count, 1151. 

for  excess  of  purchase-money  paid  by  joint  purchaser,  1152. 
in  purchase  of  an  adverse  title,  1154. 

for  money  paid  by  one  tenant  to  redeem  a  mortgage,  1153. 

no  lien  for  rents  collected  by  co-tenant,  1155. 

lien  not  valid  against  creditors  levying  on  the  land,  1156. 

in  some  states  judgment  creditor  not  a  purchaser,  1157. 

owelty  of  partition  constitutes  a  lien,  1158. 

of  tenants  for  life  and  for  years,  1159-1162. 

ordinarily  no  lien  for  improvements,  1159. 

some  proper  exceptions  to  the  rule,  1160. 

equitable  lien  for  improvements  made  under  lease,  1161. 

for  improvements  made  under  agreements  for  lease,  1162. 
IMPROVEMENT  LIENS  OF  OCCUPANTS,  at  common  law  and 
in  equity,  1131-1139. 

at  common  law,  owner  not  liable  for  improvements,  1131. 

courts  of  equity  adopted  the  rule  of  the  civil  law,  1132. 

courts  of  law  afterwards  adopted  the  same,  1133. 

defendant  in  ejectment  may  set  off  value  of  permanent  improve- 
ments, 1134. 

whether  court  of  equity  will  grant  affirmative  relief,  1135. 

relief  given  only  when  owner  is  proceeding  in  equity,  1136. 
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IMPROVEMENT  LIENS  OF  OCCUPANTS  —continued. 

improvements  made  by  lessee  under  lease,  1137. 

improvements  by  purchaser  in  possession  under  contract,  1138. 

lien  by  acquiescence  of  owner,  1139. 
By  statute,  1140-1146. 

in  general,  1140. 

statutes  providing  compensation  by  set-off,  1141. 

statutes  providing  full  equitable  compensation,  1142. 

statutes  giving  occupant  a  lienfor  improvements,  1143. 

owner's  land  not  taken  without  consent,  1144. 

constitutionality  of  the  statutes,  1145. 

good  faith  of  occupant  a  condition  of  recovery,  1146. 
IMPROVEMENTS,  trustee's  lien  for,  1175. 
INDIANA,  attorney's  lien  upon  judgment,  174. 

carriers  may  sell  unclaimed  or  perishable  goods,  347. 

landlord's  lien  for  rent,  615. 

livery-stable  keepers'  liens,  657. 

mechanics'  liens  on  personal  property,  758. 

mechanics'  liens  on  real  property,  1200. 

liens  upon  railroads,  1645. 

liens  upon  vessels,  1743. 
INNKEEPERS'  AND  BOARDING-HOUSE  KEEPERS'  LIENS, 
to  what  property  lien  attaches,  498—515. 

innkeeper  has  lien  because  he  is  obliged  to  serve  the  public,  498. 

lien  upon  goods  of  a  third  person  brought  to  the  inn  by  a  guest, 
499. 

lien  on  stolen  horse,  499. 

not  limited  to  articles  which  a  guest  may  ordinarily  travel  with, 
500,  501. 

if  innkeeper  knows  the  goods  belong  to  another,  502. 

attaches  only  to  goods  received  by  innkeeper  in  that  capacity, 
503. 

lien  confined  to  articles  brought  by  guest,  504. 

lien  attaches  to  horse  and  carriage  of  guest,  504. 

an  innkeeper  defined,  505. 

guest  need  not  be  at  the  inn  in  person,  506. 

where  husband  and  wife  board  at  a  hotel,  507. 

luggage  of  an  infant  guest,  508. 

guest's  person,  or  clothes  on  his  person,  cannot  be  detained,  509. 

property  exempt  from  execution,  510. 

distinction  between  a  guest  and  a  boarder,  511. 

lodging-house  keeper  is  not  an  innkeeper,  512. 
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INNKEEPERS'  AND  BOARDING-HOUSE  KEEPERS'  LIENS 

—  continued. 
■boarding-house  keeper  has  no  lien  at  common  law,  513. 

under  statute,  lien  attaches  when  board  furnished,  514. 
has  lien  by  statute  in  several  states,  515. 
What  charges  are  secured,  516-518. 
for  reasonable  charges,  whatever  the  amount,  516. 
for  advances  of  money  on  credit  of  eflfects,  517. 
covers  whole  amount  of  bill,  518, 
Waiver  and  loss  of  the  lien,  519-522. 
possession  is  essential  to  this  lien,  519. 
lien  remains  if  goods  are  fraudulently  removed,  520. 
not  defeated  by  occasional  absence  of  guest,  521. 
accepting  security  from  guest,  522. 
Enforcement,  523-539. 

sale  of  goods  without  authority  is  a  waiver  of  the  lien,  523. 
care  and  use  of  the  property  detained,  524. 
no  right  of  sale  at  common  law,  525. 
remedy  by  statute  given  in 
California,  526. 
Connecticut,  527. 
Dakota  Territory,  528. 
Florida,  529. 
Louisiana,  530. 
Maine,  531. 
Minnesota,  532. 
Missouri,  533. 
Nevada,  534. 
New  Jersey,  535. 
New  York,  536. 
Pennsylvania,  537. 
Utah  Territory,  538. 
Virginia,  539. 
INSURANCE,  when  agreement  for  a  lien,  79. 
by  carriers  on  goods  in  their  hands,  280. 
INTENTION  in  creating  equitable  liens,  32. 
IOWA,  attorney's  lien  upon  judgment,  175. 

carrier  may  sell  goods  to  pay  charges,  348. 
landlord's  lien  for  rent,  616. 
livery-stable  keepers'  liens,  658. 
mechanics'  liens  on  real  property,  1201. 
liens  upon  railroads,  1646. 
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JOINT  TENANTS,  improTement  liens  of.    See  Impbotement  Liens. 
JUDGMENTS,  not  properly  liens,  13. 

attorney's  lien  upon.    See  Attorney's  Charging  Lien. 

KANSAS,  attorney's  lien  upon  judgment,  176. 

carriers  may  sell  goods  to  pay  charges,  349. 

landlord's  lien  for  rent,  617. 

livery-stable  keepers'  liens,  659. 

mechanics'  liens  on  personal  property,  759. 

mechanics'  lien  on  real  property,  1202. 

liens  upon  railroads,  1646. 
KENTUCKY,  attorney's  lien  upon  judgment,  177. 

distress  for  rent,  618. 

lien  for  rent,  619. 

livery-stable  keepers'  liens,  660. 

mechanics'  liens  on  real  property,  1203. 

liens  upon  railroads,  1648. 

liens  upon  vessels,  1744. 

LABORERS'   LIENS    UPON  PERSONAL    PROPERTY.      See 

Mechanics'  Liens  upon  Personal  Property. 
LABORERS'    LIENS   UPON    REAL    PROPERTY.      See    Me- 
chanics' Liens  upon  Real  Property. 
LANDLORDS'   LIENS    FOR    RENT,   hy  reservation   or  contract, 
540-550. 
distraint  at  common  law,  540. 
present  lien  by  agreement,  how  created,  541. 
imposed  upon  property  not  in  existence,  542. 
chattel  mortgage  clause  in  leases,  543. 

must  be  recorded  or  filed,  544. 
provision  for  lien  on  growing  crops,  545. 
lien  reserved  by  lease  regarded  as  pledge,  546, 
what  is  sufficient  delivery  to  third  person  to  protect  lien,  547. 
provision  giving  the  lessor  control  of  a  crop,  548. 
lease  reserving  a  right  of  reentry,  549. 
reentry,  550. 
Statutory  liens  and  their  priority,  551-560. 
at   common  law,  right  under   a   distraint  attached   only  from 

seizure,  551. 
lien  of  distress  warrant  dates  from  its  levy,  552. 
statutory  lien  attaches  from  beginning  of  tenancy,  553. 
takes  precedence  of  a  subsequent  attachment  or  execution,  554. 
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LANDLORDS'   LIENS   FOR   U'ENT  —  continued. 
priority  over  a  tenant's  mortgage,  555. 
lien  upon  crop  paramount  to  tenant's  mortgage  of  crop,  556. 
prior  chattel  mortgage  takes  precedence,  557. 
fraudulent  cancellation  of  prior  mortgage,  558. 
tenant's  assignee  in  bankruptcy  takes  subject  to  the  lien,  559. 
assignment  in  bankruptcy  takes  precedence  of  subsequent  distress 
warrant,  560. 
To  what  property  the  lien  attaches,  561-570. 
all  chattels  upon  the  premises  distrainable,  561. 
chattels  belonging  to  a  stranger  not  exempt,  562. 
exemptions  on  ground  of  public  policy,  563. 

of  privilege  of  trade,  564. 
general  exemption  laws  do  not  apply,  565. 
statutory  lien  does  not  attach  to  goods  of  stranger,  566. 
lien  attaches  only  to  personal  property,  567. 
lien  upon  crops  covers  the  entire  crops,  568. 
lien  does  not  attach  to  property  not  on  the  premises,  569. 
lien  attaches  to  property  already  subject  to  mortgage,  570. 
What  rent  is  secured  hy  lien,  571-576. 
there  must  be  an  actual  demise  at  a  fixed  rent,  571. 
rent  must  be  fixed  and  certain,  572. 

distraint  could  be  made  only  for  rent  due  and  payable,  573. 
under  statute,  landlord  may  claim  accruing  rent,  573. 

but  only  for  the  period  in  which  the  execution  is  levied,  574. 
statutory  lien  does  not  depend  upon  the  maturity  of  the  rent, 

575. 
expenses,  costs,  and  the  like,  576. 
How  may  he  waived  or  lost,  577-595. 
by  sale  made  by  tenant  to  purchaser  in  good  faith,  577. 

to  purchaser  without  notice  after  removal,  578. 
consent  of  landlord  to  removal  of  crop,  579. 
where  purchaser  is  chargeable  with  notice  of  lien,  580. 
lien  upon  a  stock  of  goods  displaced  by  sales  in  course  of  trade, 

581. 
sale  of  entire  stock  of  merchandise,  582. 
when  landlord   estopped  from  claiming  lien  against  purchaser, 

583. 
purchaser  may  make  himself  liable  for  rent,  584. 
not  waived  by  taking  tenant's  note  or  bond,  585. 

nor  by  taking  mortgage  upon  same  goods,  586. 
not  waived  by  voluntary  obligation  of  third  person,  587. 
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LANDLORDS'   LIENS   FOE   REIST  —  conlmued. 

landlord  having  collateral  security  may  pursue  all  his  remedies 

at  once,  588. 
tender  not  kept  good  does  not  discharge  lien,  589. 
destroyed  by  levy  of  execution  on  tenant's  goods,  590. 
property  in  hands  of  receiver  cannot  be  distrained  upon,  591. 
lost  by  accepting  surrender  of  leasehold  estate,  592. 
no  distraint  for  rent  after  term  has  expired,  593. 
not  impaired  by  tenant's  sub-letting,  594. 
lost  by  destruction  of  the  goods  by  fire,  595. 
Eemedy  of  distress  and  enforcement  of  liens,  596-601. 
notice  to  the  tenant  not  necessary  at  common  law,  596. 

nor  under  statutes  which  adopt  this  remedy,  597. 
who  may  distrain,  598. 

whether  purchaser  at  foreclosure  sale  can  distrain,  599. 
against  whom  distraint  may  be  had,  600. 
injunction  against  tenant  to  prevent  sale  or  removal,  601. 
Statutory  provisions  in  the  several  states,  602-640. 
Alabama,  602. 

liens  upon  crops,  603. 

of  persons  farming  on  shares,  604. 
Arizona  Territory,  605. 
Arkansas,  606. 

for  supplies  advanced,  607.- 
Delaware,  608. 
District  of  Columbia,  609. 
Florida,  610. 
Georgia,  611. 

distress  for  rent,  612. 
Illinois,  613. 

lien  upon  crops,  614. 
Indiana,  615. 
Iowa,  616. 
Kansas,  617. 
Kentucky,  618. 

lien  for  rent,  619. 
Louisiana,  620. 
Maine,  621. 
Maryland,  distress  for  rent,  622. 

lien  on  crops,  623. 
Minnesota,  624. 
Mississippi,  625. 
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Missouri,  626. 
New  Jersey,  distress  for  rent,  627. 

liens  for  rent,  628. 
New  York,  629. 
New  Mexico,  630. 
North  Carolina,  631. 
Pennsylvania,  632. 

goods  seized  on  execution,  633. 
South  Carolina,  634. 

advances  for  agricultural  purposes,  635. 
Tennessee,  636. 

furnishers'  liens,  637. 
Texas,  638. 

Virginia  and  "West  Virginia,  639. 
Wisconsin,  640. 
LAW  OF  FORUM  regulates  statutory  liens,  111. 
LEGATEE,  lien  of,  under  devise,  1163-1174. 

LIVERY-STABLE  KEEPERS'  AND  AGISTORS'  LIENS  :  stat- 
ute creating  lien  attaches  from  its  enactment,  683. 
lien  attaches  to  property  exempt  from  execution,  684. 
all  conditions  precedent  of  statute  must  be  complied  with,  685. 
lien  for  keeping  several  horses  is  joint  and  several,  686. 
statute  does  not  apply  to  isolated  cases  of  feeding,  687. 
no  lien  where  stable-keeper  is  to  use  the  horse,  688. 
groom  has  no  lien  for  his  services,  689. 

provision  for  giving  notice  to  owner  of  amount  of  charges,  690. 
Priority  as  regards  chattel  mortgages,  691-697. 
chattel  mortgage  superior  to  subsequent  lien,  691. 
some  authorities  hold  lien  paramount  to  mortgage,  692. 
lien  for  service  of  stallion  superior  to  subsequent  mortgage,  693. 
possession  is  constructive  notice  of  lien  to  purchaser,  694. 
mortgage  by  owner  in  temporary  possession,  695. 
lien  lost  by  delivery,  subsequent  mortgage  becomes  prior  right, 

696. 
lien  once  lost  not  revived  by  regaining  possession,  697. 
Waiver,  698-701. 
by  delivering  possession  to  the  owner  for  use,  698. 
by  allowing  owner  to  keep  possession  for  more  than  temporary 

use,  699. 
acts  of  ownership  by  lien-holder,  700. 
including  a  claim  for  which  no  lien  attaches,  701. 
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Statutory  provisions  and  their  construction,  641-690. 

no  lien  at  common  law  for  keeping  cattle  or  horses,  641. 

not  created  by  force  of  usage,  642. 

common  law  rale  questioned  in  Pennsylvania,  643. 

lien  at  common  law  for  training  a  horse,  644. 

lien  upon  mare  for  service  of  stallion,  645. 

statutes  giving  liens  to  agistors,  stable-keepers,  &c.,  646. 

Alabama,  647. 

Arkansas,  648. 

California,  649. 

Colorado,  650. 

Connecticut,  651. 

Dakota  Territory,  652. 

Delaware,  653. 

Florida,  654. 

Georgia,  655. 

Illinois,  656. 

Indiana,  657. 

Iowa,  658. 

Kansas,  659. 

Kentucky,  660. 

Louisiana,  661. 

Maine,  662. 

Massachusetts,  663. 

Michigan,  664. 

Minnesota,  665. 

Missouri,  666. 

Montana  Territory,  667. 

Nebraska,  668. 

Nevada,  669. 

New  Hampshire,  670. 

New  Jersey,  671. 

New  Mexico,  672. 

New  York,  673. 

Ohio,  674. 

Oregon,  675. 

Pennsylvania,  676. 

Tennessee,  677. 

Texas,  678. 
Vermont,  679. 
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Virginia,  680. 
Wyoming  Territory,  681. 
Wisconsin,  682. 
LOAN  of  iponey  for  purchase  of  land  creates  no  lien,  75. 
LOST  GOODS,  lien  of  finder  of,  483-497. 
LOUISIANA,  factors'  liens  given  by  statute,  437. 
liens  for  advances  on  crops,  456. 
enforcement  of  innkeepers'  liens,  530. 
landlord's  privilege  for  rent,  620. 
livery-stable  keepers'  liens,  661. 
mechanics'  liens  on  personal  property,  760. 
liens  of  agricultural  laborers,  782. 
mechanics'  liens  on  real  property,  1204. 
liens  upon  vessels,  1745. 
LUMBERMEN'S  LIENS,  statutory  provisions,  702-719. 
no  lien  at  common  law,  702. 

except  where  possession  is  retained,  703. 
liens  given  by  statute  in  several  states,  704 
Arizona  Territory,  705. 
California,  706. 
Florida,  707. 
Georgia,  708. 
Idaho  Territory,  709. 
Maine,  710,  711. 
Michigan,  712. 
Minnesota,  713. 
Nevada,  714. 
New  Hampshire,  715. 
Oregon,  716. 
Vermont,  717. 
Washington  Territory,  718. 
Wisconsin,  719. 
Interpretation  and  construction,  720-730. 

whether  the  lien  includes  services  by  servants  and  teams,  720. 
for  labor  performed,  though  not  under  contract  to  the  owner, 

721. 
contractor  not  generally  an  agent  of  the  owner,  722. 
whether  lien  in  fevor  of  one  not  in  privity  of  contract  with  the 

owner  constitutional,  723. 
term  "  personal  services  "  in  statutes,  724. 
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lien  for  personal  services  does  not  include  services  of  servants, 

725. 
what  are  logs  and  lumber,  726. 
priority  over  lien  by  contract  or  prior  mortgage,  727. 
property  must  be  identified  as  that  upon  which  the  labor  was 

done,  728, 
where  several   owners  employ  several  laborers   to  drive   logs, 

729. 
services  on  the  same  logs  for  different  persons,  730. 

MAINE,  carrier  may  sell  unclaimed  goods,  350. 
factors'  liens  given  by  statute,  438. 
enforcement  of  innkeepers'  liens,  531. 
landlord's  lien  for  rent,  621. 
livery-stable  keepers'  liens,  622. 
lumberman's  lien,  710,  711. 
mechanics'  liens  on  personal  property,  761. 
enforcement  of  liens,  1055. 
mechanics'  liens  on  real  property,  1205. 
liens  upon  railroads,  1649. 
liens  upon  vessels,  1746. 
MARITIME   LIENS,  definition  and  characteristics,  1676-1678. 
exist  without  possession,  1676. 
a  right  of  property,  1676. 
not  a  matter  of  procedure  only,  1676. 
arise  from  a  contract  or  service  maritime  in  nature,  1677. 
attach  to  any  kind  of  vessel,  1677. 
a  strict  right  and  cannot  be  extended,  1678. 
In  home  and  foreign  ports,  1679-1692. 

lien  for  repairs  and  supplies  arises  only  in  cases  of  necessity, 

1679. 
repairs  and  supplies  must  be  furnished  in  foreign  port  on  master's 

order,  1680. 
home  port  of  vessel,  1681. 
supplies  in  home  port  presumed  to  be  furnished  on  owner's  credit, 

1682. 
home  port  where  several  owners  reside  in  difiFerent  states,  1683. 
supplies  sent  to  vessel  in  home  port  from  another  state,  1684. 
lien  where  owners  of  vessel  hold  her  out  as  foreign,  1685. 
presumption  that  supplies  in  foreign  port  were  furnished  on  credit 

of  vessel,  1686. 
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supplies  furnished  to  vessel  in  foreign  port  by  citizen  of  home 
port,  1687. 

supplies  obtained  by  owner  in  person  presumed  to  be  on  his  credit 
only,  1688. 

presumption  from  charge  to  the  ship  on  merchant's  books,  1689. 

supplies  furnished  to  one  known  to  be  a  charterer,  1690. 

supplies  obtained  by  charterer  at  his  place  of  residence,  1691. 

charterer  regarded  as  the  owner,  1691. 

where  owner  retains  possession  after  making  charter  party,  1692. 
*  WTiat  supplies  and  advances  create  maritime  liens,  1693-1699. 

lien  implied  only  for  necessary  supplies,  1693. 

no  lien  for  family  supplies  and  hay,  1694. 

no  lien  for  purchase-money  of  a  cargo,  1695. 

no  lien  for  supplies  unless  they  are  actually  furnished,  1696. 

no  admiralty  jurisdiction  for  a  libel  for  a  general  balance  of  ac- 
count, 1697. 

no  lien  in  favor  of  underwriters  for  unpaid  premiums,  1698. 

advances  to  pay  claims  of  a  maritime  nature  are  a  lien  of  the  same 
rank,  1699. 
What  services  are  maritime  and  create  liens,  1700-1720. 

seamen  have  a  lien  upon  the  vessel  for  wages,  1700. 
have  a  lien  on  the  freight  for  wages,  1701. 
have  a  lien  on  the  cargo  for  wages,  1701. 
may  enforce  claim  in  admiralty  or  at  common  law,  1702. 

landsmen  who  assist  in  loading  have  no  lien,  1703. 

persons  employed  on  canal-boats  have  no  lien,  1708. 

seamen  have  lien  against  chartered  vessel,  1704. 

fishermen  employed  on  vessel  have  lien,  1705. 

master  of  a  ship  has  no  lien  on  vessel  for  wages,  1706. 

ship's  husband  has  no  lien  for  advances,  1707. 

freight  agent  has  no  lien  for  services,  1708. 

shipping  broker  has  no  lien  for  obtaining  a  charter  party,  1709. 

chief  engineer  of  a  line  of  vessels  at  an  annual  salary  has  no  lien, 
1710. 

engineer  on  steam-tug  has  a  lien,  1710. 

quarantine  commissioners  have  a  lien  for  services,  1711. 

pilots  have  a  lien  for  services,  1712. 

stevedores  have  a  lien  for  discharging  foreign  vessel,  1713. 

there  is  a  lien  for  removal  of  ballast  from  a  foreign  vessel,  1714. 

when  wages  of  a  watchman  are  a  lien,  1715. 

coopers  have  a  lien  for  putting  cargo  in  order,  1716. 
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towage  services  are  a  lien,  1717. 
salvage  services  are  a  lien,  1718. 
wharfage  is  a  lien  against  a  foreign  vessel,  1719. 
freight  is  a  lien  in  admiralty,  1720. 
Oonstruction  and  home  port  liens  under  statutes,  1721-1767. 
under  the  general  maritime  law  of  the  world,  1721. 
in  the  United  States  there  is  no  lien  for  construction,  1722. 
contract  for  building  a  ship  is  not  maritime,  1722. 
there  is  a  common  law  lien  for  the  construction  or  repair  of  the 

vessel,  1723. 
a  state  may  create  a  lien  for  construction  of  vessels,  1724. 
state  courts  may  enforce  construction  liens,  1725. 
contract  of  the  owner  essential  to  a  construction  lien,  1726. 
for  materials  furnished  for  two  vessels,  1727. 
materials  must  be  actually  used  or  furnished  to  create  alien,  1728. 
statutory  lien  for  domestic  repairs  must  be  enforced  in  admiralty, 

1729. 
admiralty  court  must  observe  provisions  of  statute  in  enforcing 

lien,  1730. 
statutes  confer  no  lien  if  vessel's  credit  was  not  an  element  of  the 

contract,  1731. 
statutory  lien  must  be  enforced  within  time  limited,  1732. 
specifications  must  be  filed  as  provided,  1733. 
what  is  a  departure  from  port  within  the  statutes,  1734. 
lien-holders  must  join  in  suit,  1735. 
construction  and  home  port  liens  by  statute  in 

Alabama,  1736. 

Arizona  Territory,  1737. 

California,  1738. 

Connecticut,  1739. 

Florida,  1740. 

Georgia,  1741. 

Illinois,  1742. 

Indiana,  1743. 

Kentucky,  1744. 

Louisiana,  1745. 

Maine,  1746. 

Maryland,  1747. 

Massachusetts,  1748. 

Michigan,  1749. 

Minnesota,  1750. 
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Mississippi,  1751. 

Missouri,  1752. 

Montana  Territory,  1753. 

New  Hampshire,  1754. 

New  Jersey,  1755. 

New  York,  1756. 

North  Carolina,  1757. 

Ohio,  1758. 

Oregon,  1759. 

Pennsylvania,  1760. 

South  Carolina,  1761. 

Tennessee,  1762. 

Texas,  1763. 

Vermont,  1764. 

Washington  Territory,  1765. 

West  Virginia,  1766. 

Wisconsin,  1767. 
For  damages  arising  from  torts,  1768-1771. 

from  all  torts  committed  by  master  in  course  of  his  service,  1768. 
for  damages  done  by  vessel  in  collision,  1769. 
not  on  immovable  structure,  1770. 
personal  injuries  from  negligence,  1771. 
Priorities,  1772-1797. 
rank  of  liens  given  by  state  laws,  1772. 
construction  of  local  liens  in  admiralty,  1773,  1774. 
as  between  maritime  and  non-maritime  liens,  1775. 
as  between  different  maritime  liens  of  the  same  rank,  1776. 
arising  from  preservation  or  improvement  of  the  vessel,  1777. 
contemporaneous  liens  to  be  paid  pro  rata,  1778. 

otherwise  on  the  Western  lakes  and  rivers,  1779. 
liens  not  concurrent  paid  in  order  of  dates,  1780. 
prior  lien  for  supplies  preferred  to  lien  for  damages,  1781. 
lien  against  tug-boat  for  damages  subject  to  existing  liens,  1782. 
oetween  lienors  for  damages  by  collisions  on  successive  voyages, 

1783. 
when  lien  for  damages  has  priority  of  lien  for  repairs,  1784. 
lien  for  supplies  preferred  to  claim  of  government  for  forfeiture, 

1785. 
seamen's  wages  as  against  remnants  saved  have  priority,  1786. 
salvage  services  have  priority  over  repairs,  1787. 
towage  services  hold  same  rank  as  claims  for  repairs,  1788. 
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owner  not  allowed  a  lien  to  the  prejudice  of  others,  1789. 

law  of  place  of  contract  and  of  forum,  1790. 

comity  in  enforcing  lien  against  foreign  vessels,  1791. 

classification  of  liens  against  foreign  ■vessel,  1792. 

mortgagor  in  possession  may  subject  vessel  to  liens,  1793. 

liens  for  advances  in  foreign  ports  take  precedence  of  mortgages, 

1794. 
mortgage  lien  postponed  to  construction  lien,  1795. 
bottomry  bond  takes  precedence,  1796. 
no  lien  against  vessel  in  custody  of  court,  1797. 
Assignments,  1798. 

assignment  of  debt  carries  lien,  1798. 
Waiver  and  loss,  1799-1812. 
not  lost  by  sale  of  vessel  if  enforced  with  diligence,  1799. 
may  be  lost  by  delay,  1800. 
lost  after  a  subsequent  voyage,  1801. 

this  rule  not  applicable  to  vessels  on  "Western  lakes  and 
rivers,  1802. 
lien-holder  may  await  return  of  vessel  to  port,  1803. 
when  lienor  required  to  follow  vessel  into  other  districts,  1804. 
when  claim  for  seamen's  wages  is  stale,  1805. 
when  lien  for  damages  is  stale,  1806. 
lien  good  under  statute  till  debt  is  paid,  1807. 
not  lost  by  acceptance  of  note,  1808. 

unless  credit  extended  beyond  the  time  allowed  for  enforcing 
the  lien,  1809. 
taking  additional  security,  1810. 
sale  under  execution  cuts  off  all  liens,  1811. 
when  sale  by  master  transfers  lien  to  proceeds,  1812. 
MARYLAND,  carrier  may  sell  unclaimed  goods,  351. 
factors'  liens  given  by  statute,  439. 
distress  for  rent,  622. 
lien  on  crops,  623. 

mechanics'  liens  on  real  property,  1206. 
liens  upon  railroads,  1650. 
liens  upon  vessels,  1747. 
MASSACHUSETTS,  attorney  has  no  lien  upon  judgment,  but  upon 
execution,  162. 
carrier  may  sell  unclaimed  goods,  352. 
factors'  liens  given  by  statute,  440. 
livery-stable  keepers'  liens,  663. 
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mechanics'  liens  on  personal  properly,  762. 
enforcement  of  liens,  1056. 
mechanics'  liens  on  real  property,  1207. 
liens  upon  railroads,  1651. 
liens  upon  vessels,  1748. 
MECHANICS',  ARTISANS',  AND  LABOREES'  LIENS  UPON 
PERSONAL   PROPERTY.     No   lien  where  workman   is 
hound  to  deliver  property  before  the  time  of  payment,  747. 
mode  of  payment  inconsistent  with  a  lien,  748. 
By  statute,  749-775. 

in  most  states  there  are  statutes  giving  liens  for  labor,  749. 

Alabama,  750. 

Arizona  Territory,  751. 

California  and  Dakota  Territory,  752. 

Colorado,  753. 

District  of  Columbia,  754. 

Florida,  755. 

Georgia,  756. 

Idaho  Territory,  757. 

Indiana,  758. 

Kansas,  759. 

Louisiana,  760. 

Maine,  761. 

Massachusetts,  762. 

Michigan,  763. 

Minnesota,  764. 

Mississippi,  765. 

New  Jersey,  766. 

New  Mexico,  767. 

North  Carolina,  768. 

Oregon,  769. 

South  Carolina,  770. 

Tennessee,  771. 

Texas,  772. 

Virginia,  773. 

Wisconsin,  774. 

Wyoming  Territory,  775. 
At  common  law,  731-748. 

workman  has  lien  on  chattel  for  his  labor  upon  it,  731. 

is  a  particular  or  specific  lien,  732. 

work  must  be  done  at  owner's  request,  733. 
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consent  of  owner  may  be  implied,  734. 

when  owner  by  his  neglect  gives  some  one  else  the  right  to 
incur  labor  upon  the  property,  735. 
lien  of  city  for  removal  of  nuisances,  736. 

belongs  strictly  to  the  person  who  contracted  with  the  owner,  737. 
lien  is  acquired  by  virtue  of  the  work  done,  738. 
lien  extends  to  every  portion  af  the  goods  delivered  under  one 

contract,  739. 
entire  contract  for  making  several  articles  for  a  gross  sum,  740. 
chattels  delivered  in  diflferent  parcels  at  diflFerent  times,  741. 
essential  that  additional  value  has  been  conferred,  742. 
printer  has  no  lien  for  type  set  up,  743. 
whether  lien  takes  precedence  of  prior  chattel  mortgage,  744. 
possession  essential  to  the  existence  of  the  lien,  745. 
possession  of  an  officer  of  a  corporation,  746. 
Agriculturallaborers,  776-786.  \ 

have  no  lien  unless  it  is  given  by  statute,  777. 
given  by  statute  in 

Alabama,  777. 

Arkansas,  778,  779. 

Florida,  780. 

Georgia,  781. 

Louisiana,  782. 

Mississippi,  783. 

North  Carolina,  784. 

South  Carolina,  785. 

Tennessee,  786. 
MECHANICS'    LIENS    UPON    REAL    PROPERTY,    statutory 
provisions  with  annotations,  1184-1233. 
lien  wholly  statutory,  1184. 
by  agreement  independently  of  statute,  1185. 
plan  of  stating  the  statutory  law,  1186. 

Alabama,  1187. 

Arizona  Territory,  1188. 

Arkansas,  1189. 

California,  1190. 

Colorado,  1191. 

Connecticut,  1192. 

Dakota  Territory,  1193. 

Delaware,  1194. 
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District  of  Columbia,  1195. 
Florida,  1196. 
Georgia,  1197. 
Idaho  Territory,  1198. 
Illinois,  1199. 
Indiana,  1200. 
Iowa,  1201. 
Kansas,  1202. 
Kentucky,  1203. 
Louisiana,  1204. 
Maine,  1205. 
Maryland,  1206. 
Massachusetts,  1207. 
Michigan,  1208. 
Minnesota,  1209. 
Mississippi,  1210. 
Missouri,  1211. 
Montana  Territory,  1212. 
Nebraska,  1213. 
Nevada,  1214. 
New  Hampshire,  1215. 
New  Jersey,  1216. 
New  Mexico  Territory,  1217. 
New  York,  1218. 
North  Carolina,  1219. 
Ohio,  1220. 
Oregon,  1221. 
Pennsylvania,  1222. 
Ehode  Island,  1223. 
South  Carolina,  1224. 
Tennessee,  1225. 
Texas,  1226. 
Utah  Territory,  1227. 
Vermont,  1228. 
Virginia,  1229. 
Washington  Territory,  1230. 
West  Virginia,  1231. 
Wisconsin,  1232. 
Wyoming,  1233. 
Contract  or  consent  of  owner,  owner's  contract  or  consent  in  general, 
1234-1259. 
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statutory  provisions  in  regard  to  contract  or  consent,  1234. 

consent,  express  or  implied,  necessary  to  a  lien,  -1235. 

immaterial  whether  contract  be  verbal  or  written,  1236. 

contract  made  by  owner's  agent,  1237. 

agent's  authority,  1238. 

no  lien  upon  land  of  minor,  1239. 

owner  has  no  lien  on  his  own  building,  1240. 

contract  must  be  real,  not  fictitious,  1241. 

when  contract  must  be  precise  and  definite,  1242. 

how  the  legal  estate  is  subjected  to  a  lien,  1243. 

equitable  owner  cannot  subject  legal  estate  to  lien,  1244. 

person  having  possession  merely  cannot    subject  estate  to  lien, 
1245. 

building  erected  by  mistake  on  land  of  stranger,  1246. 

one  having  possession  without  contract  cannot  subject  estate  to 
lien,  1247. 

one  having  merely  contract  for  purchase  cannot  subject  freehold 
to  lien,  1248. 

one  having  contract  for  a  deed  can  subject  only  his  interest  to 
lien,  1249. 

under  statutes  allowing  lien  upon  building  alone,  1250. 

consent  of  owner,  1251. 

labor  performed  with  consent  of  owner,  1252. 

owner's   consent  not  implied  from  his  knowledge  oT  improve- 
ments, 1253. 

when  consent  implied  from  knowledge,  1254. 
under  some  statutes,  1255. 

consent  implied  from  owner  standing  by,  1256. 

lien  attaches  only  to  owner's  interest,  1257. 

owner  must  have  some  interest,  1258. 

whether  lien  attaches  to  title  subsequently  acquired,  1259. 
Contract  or  consent  of  married  woman,  1260-1271. 

contract  of  married  woman  binds  herself  and  property,  1260. 

common  law  disability  removed,  1261. 

contract  of  husband  alone  does  not  give  lien  upon  land  of  wife, 
1262. 

consent  of  wife  not  implied  from  her  knowledge  of  improve- 
ments, 1263. 

wife's  consent  as  affected  by  statutes,  1264. 

difference  in  terms  of  statutes  as  regards  consent,  1265. 

when  husband's  agency  established,  1266. 
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when  legal  title  is  in  the  husband,  1267. 

when  land  really  belongs  to  husband,  1268. 

materials  furnished  on  husband's  credit,  1269. 

land  held  in  joint  tenancy  by  husband  and  wife,  1270. 

husband's  estate  by  the  curtesy  subject  to  lien,  1271. 
Contract  of  consent  of  lessor  or  lessee,  1272-1282. 

word  "  owner  "  includes  owner  of  leasehold  estate,  1272. 

effect  of  forfeiture  of  lease,  1273. 

lien  attaches  to  buildings,  fixtures,  and  machinery,  1274. 

lien  does  not  extend  beyond  lessee's  interest,  1275. 

interest  of  lessor  cannot  be  subjected  to  lien  by  lessee,  1276. 

clause  in  lease  authorizing  improvements,  1277. 
permitting  improvements,  1278. 

lessor's  estate  not  bound  unless  improvements  made  by  his  author- 
ity, 1279, 

covenant  of  lessee  to  build  or  repair,  1280. 

authority  of  lessee  to  bind  lessor's  estate  as  affected  by  statute, 
1281. 

Pennsylvania  decisions  exceptional,  1282. 
Sub-Contractors'  Liens. 
In  general,  1283-1285. 

sub-contractors  defined  by  statute,  1283. 

presumed  to  rely  upon  lien,  1284. 

different  modes  of  securing  liens  to,  1285. 
Subrogation  through  notice  to  the  owner,  1286-1303. 

statutes  providing  notice  to  the  owner,  1286. 

can  acquire  lien  only  to  extent  of  owner's  indebtedness  to  the 
contractor,  1287. 

changes  in  the  contract,  1288. 

bound  by  terms  of  contract  between  owner  and  contractor,  1289. 

payment  by  owner  to  contractor,  1290. 
before  payment  is  actually  due,  1291. 

owner  estopped  to  claim  payment  in  full,  1292. 

sub -contractor  estopped  from  claiming  lien,  1293. 

lien  limited  to  amount  of  contractor's  indebtedness,  1294. 

owner's  liability  to  sub-contractor  limited  by  agreement,  1295. 

owner's  indebtedness  under  the  contract,  1296. 

set-off  not  arising  out  of  the  contract,  1297. 

burden  of  proving  indebtedness  from  owner  to  contractor,  1298. 

abandonment  of  work  by  contractor,  1299. 

no  lien  for  damages  and  expenses  incurred  through  idleness,  1300. 
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defeated  by  assignment  of  the  debt,  1301. 

defeated  by  garnishment  of  the  owner,  1302. 

disputed  account  should  be  adjudicated,  1303. 
Direct  and  absolute  lien  upon  the  property,  1304-1306. 

statutes  giving  a  direct  lien,  1304. 

burden  is  upon  owner  to  protect  himself,  1305. 

lien  limited  to  reasonable  value,  1306. 
Application  of  payments,  1307-1309. 

payments  by  original  contractor  to  laborer,  1307. 
by  owner  upon  account,  1308. 
by  owner  to  sub-contractor,  1309. 
For  what  Labor  and  Materials  given. 
On  two  or  more  buildings,  1310—1322. 

liens  specific  and  confined  to  the  particular  building,  1310. 

applied  to  one  house  cannot  be  a  lien  upon  another,  1311. 

where  houses  are  built  upon  distinct  lots,  1312. 

under  one  contract  upon  several  buildings,  1313. 

separate  buildings  erected  under  separate  contracts,  1314. 

upon  lots  belonging  to  different  owners,  1315. 

building  projecting  upon  land  of  another,  1316. 

contract  to  erect  several  buildings  for  an  entire  sum,  1317. 

apportionment  of  liens  in  Pennsylvania,  1318. 

apportionment  without  aid  of  statute,  1319. 

apportionment  by  agreement  of  parties,  1320. 

contract  for  several  houses  divided  so  as  to  give  separate  liens, 
1321. 

distinct  alterations  made  at  different  times,  1322. 
When  contracts  or  accounts  are  mingled,  1323. 

work  done  away  from  the  premises,  1324. 
Materials  furnished,  1325-1334. 

materials  sold  without  reference  to  their  use,  1325. 

furnished  with  special  reference  to  their  use,  1326. 

must  be  intended  for  particular  use,  1327. 

in  several  states,  materials  must  be  actually  used,  1328. 

generally,  furnishing  for  a  particular  building  is  suflScient,  1329. 

materials  sold  on  purchaser's  credit,  1330. 

evidence  of  purpose  for  which  materials  were  furnished,  1331. 

charging  materials  to  the  contractor,  1332. 

materials  charged  to  building,  1333. 

materials  sold  by  purchaser,  1334. 
Fixtures  to  the  realty,  1335-1351. 
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machinery  furnished  for  construction  or  repair,  1335. 

machinery  purchased,  1336. 

machinery  furnished  for  the  manufacture  of  materials,  1337. 

slight  changes  in  building  incident  to  putting  in  a  machine,  1338. 

repair  of  things  affixed  to  the  realty,  1339. 

reservation  of  title  till  materials  are  paid  for,  1340. 

whether  an  article  is  a  fixture,  1341. 

materials  unsuitable  or  not  accepted,  1342. 

furnaces  and  ranges  furnished  for  a  house,  1343. 

drain-pipe  from  a  house,  1344. 

mirror  frames  fitted  into  the  walls,  1345. 

repairs  in  fitting  a  theatre,  1346. 

upholstering  a  hall,  1347. 

filling  in  and  grading  grounds  about  building,  1348. 

expense  of  constructing  sidewalk,  1349. 

building  fences,  1350. 

furnace  stack  and  wall,  1351. 
Things  not  connected  with  the  realty,  1352-1360. 

lumber  furnished  for  scaffolding,  1352. 

pulling  down  a  building,  1353,  1354. 

removal  of  a  building,  1355. 

hauling  lumber  and  sand,  1356. 

cooking  for  men  employed,  1357. 

breach  of  contract,  1358. 

money  loaned,  1359. 

surety  or  guarantor  has  no  lien,  1360. 
Artisans  and  mechanics  entitled  to  liens,  1361-1367. 

all  classes  employed  entitled  to  liens,  1361. 

land-owner  not  entitled  to  lien,  1362. 

general  manager  of  corporation  not  entitled  to  lien,  1363. 

book-keeper  of  corporation  not  entitled  to  lien,  1364. 

no  lien  for  superintending  construction,  1365. 

superintendent  of  mine,  when  a  laborer,  1366. 

architect  has  no  lien,  1367. 
Land  subject  to  liens,  1368-1372. 

lot  on  which  building  stands  and  its  appurtenances,  1368. 

land  used  with  the  lot,  1368. 

whole  lot  of  land  belonging  to  the  owner,  1369. 

the  term  "lot  of  land"  in  a  city,  1370. 

not  necessarily  confined  to  the  lot  as  surveyed  and  laid  out,  1370. 

lots  appurtenant  to  a  mill,  1371. 
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how  much  land  necessary  for  the  convenient  use  of  a  building, 
1372. 

fair  ground  lot  and  grand  stand,  1372. 
Building  alone  subject  to  liens,  1373, 1374. 

in  what  states  statutes  exist,  1373. 

liens  upon  land  and  upon  buildings  several  and  not  joint,  1374. 
Property  exempt  on  grounds  of  public  policy,  1375—1381. 

public  buildings  of  states  and  municipal  corporations,  1375. 

public  school-houses,  1375. 

moneys  of  municipal  corporations  subject  to  liens,  1376. 

fund  by  force  of  city  ordinance,  1377. 

property  of  some  public  corporations,  1378. 

church  not  exempt,  1378. 

college  property  not  exempt,  1378. 

corporation  organized  for  storing  grain  not  exempt,  1379. 

house  of  minister  plenipotentiary  exempt,  1380. 

property  to  be  used  for  an  illegal  purpose  not  subject  to,  1381. 
Homestead  estates,  1382,  1383. 

dower  right  subject  to,  1382. 

house  built  upon  government  land  not  subject  to,  1383. 
Fixtures  to  the  realty,  1384^1388. 

what  are  fixtures,  1384. 

machinery  attached  to  a  building,  1385. 

machinery  not  affixed  to  the  realty,  1386. 

bath-tub  and  water-pipes,  1387. 

copper  kettle  in  brew-house,  1387. 

tools  in  a  manufactory,  1387. 

tables  used  as  counters,  1387. 

movable  scenery  of  a  theatre,  1387. 

trade  fixtures,  1388. 
Claim,  certificate,  or  notice  of  lien,  1389-1456. 

claim  secured  by  compliance  with  statute,  1389. 

particulars  required  to  be  stated,  1390. 

form  of  the  claim  or  notice,  1391. 

claim  or  statement  should  be  signed,  1391. 

claim  should  show  a  prima  facie  right,  1392. 

claim  should  show  the  contract  of  the  owner,  1392. 

when  claim  should  be  set  out  fully,  1392. 

partnership  claim  of  lien,  1393. 

error  in  firm  name,  1393. 

successive  claims  under  an  entire  contract,  1394. 
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sub-contractor  may  make  a  single  claim,  1395. 

claim  should  show  that  materials  were  used  or  furnished  for  use, 
1396. 
Mame  of  the  owner,  1397-1403. 

should  be  stated  as  an  independent  matter,  1397. 

misstatement  of  owner's  name,  1897. 

name  of  owner  when  lien  attached  required,  1398. 

conveyance  of  property  pending  performance  of  contract,  1399. 

owner's  name,  if  known,  required,  1400. 

initials  only  of  owner's  name,  1400. 

name  of  reputed  owner,  1401. 

importance  of  giving  owner's  name,  1401. 

owner  of  building,  1402. 

when  name  of  owner  not  required  to  be  stated,  1403. 
Amount  and  particulars  of  claim,  1404-1420. 

claim  should  be  specific  as  to  amount,  1404. 

substantial  compliance  with  statute  required,  1404. 

terms,  conditions,  and  time  given,  1405. 

amount  of  claim  with  all  just  credits,  1406. 

when  sufficient  to  state  balance  of  account,  1406. 

when  contract  is  entire,  one  item  is  sufficient,  1406. 

dates  of  the  items  should  be  stated,  1407. 

dates  -between  which  articles  were  delivered,  1407. 

error  in  stating  the  date,  1407. 

requirement  of  a  just  and  true  account,  1408. 

account  itself  must  show  amount  of  lien  charges,  1409. 

account  referring  to  contract  for  its  items,  1409. 

partial  payments,  how  to  be  stated,  1410. 

application  of  partial  payments  in  the  account,  1410. 

when  contract  is  only  partly  performed,  1411. 

account  including  items  for  which  no  lien  is  given,  1412. 

innocent  overstatement  of  amount,  1413. 

intentional  omission  of  credits,  1414. 

provision  that  no  inaccuracy  shall  invalidate  claim,  1415. 

statement  of  aggregate  price  of  work  and  materials,  1416. 

true  account  implies  an  itemized  account,  1417. 

bill  of  particulars  required,  1418. 

lumping   charge   including    items  for  which   no   lien  is   given, 
1419. 

when  amount  of  claim  without  items  is  sufficient,  1420. 
Description  of  land  upon  which  lien  is  claimed,  1421-1426. 
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description  should  be  such  that  property  can  be  recognized,  1421. 
when  land  may  be  described  by  the  buildings,  1421. 
mine  described  by  name,  1421. 

lot  of  building  described  only  by  name  of  street,  1422. 
one  of  several  buildings  not  identified,  1422. 
claim  of  too  much  land  not  invalid,  1423. 
lien  does  not  extend  beyond  amount  claimed,  1423. 
imperfect  description,  when  sufficient,  1424. 
defective  and  incomplete  description,  1424. 
description  of  limited  area  of  land,  1425. 
lien  to  the  extent  of  one  acre,  1425. 

failure  to  describe  the  acre,  or  other  limited  quantity,  1426. 
Time  limited  for  Jiling  the  lien,  1427-1450. 
limitation  from  completion  of  building,  1427. 
same  limitation  affecting  sub-contractors,  1428. 
premature  filing  of  lien,  1428,  1430. 
transfer  of  title  during  progress  of  building,  1429. 
transfer  not  considered  completion,  1429. 
statement  of  lien  prematurely  filed,  1428,  1430. 
time  limited  after  last  work  performed,  1431. 
death  of  contractor  during  progress  of  the  work,  1431. 
distinct  contracts  for  difierent  parts  of  the  building,  1432. 
contract  for  wages  by  the  month,  1433. 

materials  furnished  for  several  houses  under  one  contract,  1434. 
contract  to  furnish  the  brick  for  a  building,  1434. 
where  a  building  contract  is  entire,  1434. 
materials  furnished  on  running  account,  1435. 
continuous  account  for  materials,  1435. 
continuous  contract  for  labor  or  materials,  1436. 
where  there  is  no  immediate  dependence  of  the  parts  of  an  ac- 
count, 1437. 
abandonment  of  the  work,  when  deemed  a  completion,  1438. 
suspension  of  the  work,  when  deemed  a  completion,  1439. 
new  contract  after  abandonment  of  first  contract,  1440. 
when  claim  may  be  filed  after  a  suspension  of  work,  1440. 
contract  for  additional  work,  1441. 
extra  work,  when  included  as  part  of  claim,  1441. 
date  of  last  materials  supplied  but  not  used,  1442. 
articles  not  used  and  not  furnished  at  the  building,  1442. 
lien  relates  back  to  the  beginning  of  the  work,  1443. 
work  done  after  substantial  completion,  1444. 
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defects  remedied  after  substantial  completion,  1444. 

additional  work  done  at  owner's  request,  1445. 

work  necessary  to  proper  completion  of  contract,'  1445. 

additional  work  done  at  builder's  own  instance,  1445. 

mere  alterations  or  repairs  after  completion,  1446. 

omissions  supplied  after  delivery  to  owner,  1447. 

statute  of  California  in  regard  to  trivial  imperfections,  1447. 

material  delivered  at  house  after  its  completion,  1448. 

repair  of  cellar  wall  with  owner's  consent,  1448. 

occasional  repairs  after  completion,  1448. 

whether  claim  filed  within  time  a  question  for  the  jury,  1449. 

evidence  as  to  filing  statement  within  time,  1449. 

computation  of  time  within  which  lien  should  be  filed,  1450. 
Verification  of  the  claim  or  demand  of  lien,  1451—1454. 

before  notary  public,  1451. 

before  justice  of  the  peace  who  is  petitioner's  attorney,  1451. 

form  of  verification,  1452. 

affidavit  made  by  agent,  1453. 

whether  affidavit  can  be  amended,  1453. 

verification  to  best  of  one's  knowledge,  1454. 
Amendment  of  claim,  or  demand  of  lien,  1455-1458. 

claim  cannot  be  amended  after  it  is  filed,  1455. 

lien  filed  is  a  lien  of  record,  1455. 

statute  providing  for  an  amendment  of  claim,  1456. 
Pkiokitt  as  eegaeds   Mortgages   and  other   Incumbrances 
AND  Liens,  1457-1492. 
As  regards  mortgages,  1457-1486. 

common  law  rule,  1457. 

purchase-money  mortgage  has  priority,  1458. 

where  work  is  done  before  conveyance  and  mortgage,  1458. 

mortgage  executed  in  pursuance  of  a  prior  contract,  1459. 

mortgage  recorded  before  delivery,  1459. 

whether  mortgage  must  be  recorded,  1460. 

where  neither  deed  nor  mortgage  is  recorded  till  after  work  is 
done,  1460. 

marshalling  securities  in  favor  of  lienors,  1461. 
Priority  as  to  building  alone,  1462-1464. 

vendor's  lien  as  to  building  alone,  1462. 

where  mortgage  has  been  foreclosed  before  lien  attached,  1462. 

as  regards  an  absolute  conveyance  to  secure  a  loan,  1463. 

machinery  attached  to  such  building,  1464. 
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Priority  depending  upon  priority  of  contract,  1465-1468. 

mortgage  recorded  before  contract,  1465. 

advances  before  lien  attaches,  1465. 

contract  pending  bill  to  foreclose  prior  mortgage,  1465. 

contract  too  indefinite  to  create  lien,  1466. 

relief  against  priority  fraudulently  obtained,  1467. 

prior  contract  of  which  mortgagee  had  no  notice,  1468. 
Priority  from  commencement  of  building,  1469-1479. 

states  in  which  this  is  the  rule,  1469. 

mortgage  before  building  commenced  has  priority,  1469. 

lien  dates  from  commencement  of  building,  1470. 

though  services  were  rendered  after  mortgage,  1470. 

rule  applies  in  favor  of  sub-contractors,  1471. 

what  is  commencement  of  a  building,  1472. 

excavation  for  foundation,  1472. 

commenced  when  timber  brought  upon  the  ground,  1472. 

work  must  be  commenced  with  the  intention  of  continuing  it, 
1473. 

work  not  done  upon  the  premises,  1474. 

measuring  and  laying  off  the  ground,  1474. 

work  stopped  after  commencing,  1475. 

house  sold  unfinished  and  completed  by  purchaser,  1475. 

repairs  and  additions  by  purchaser,  1475. 

contract  enlarged  after  work  commenced,  1476. 

contract  for  repairs  by  mortgagor,  1477. 

repairs  and  additions  are  a  lien  from  their  commencement,  1478. 

machinery  put  into  an  old  mill,  1478. 

priority  as  to  after-acquired  property,  1479. 

priority  as  against  a  chattel  mortgage,  1479. 
Priority  from  commencement  of  work,  1480. 

in  what  states  this  rule  prevails,  1480. 

mortgage  executed  before  work  begun,  1480. 

phrase  "  commencement  of  the  work,"  1481. 

labor  under  an  entire  contract,  1482. 

part  of  labor  performed  after  mortgage,  1483. 

where  mortgage  is  merged,  1484. 

where  lienor  acquires  the  legal  title,  1484. 

claimant  estopped  from  asserting  lien,  1485. 

subsequent  mortgage  may  have  precedence  by  estoppel,  1486. 
Vendors'  liens,  1487. 

precedence  as  against  mechanics'  liens,  1487. 
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vendor's  lien  reserved  in  deed,  148'?. 

vendor  giving  bond  for  deed,  1487. 
Subsequent  conveyance,  1488. 

purchaser  pending  proceeding  to  enforce  lien,  1 488. 

property  subject  to  lien  sold  in  different  parcels,  1489. 
Prior  attachment  takes  precedence,  1490. 

priority  as  regards  garnishment  process,  1490. 

priority  as  regards  judgment,  1491. 
Priority  as  between  different  lienors,  1492. 
Assignment  of,  1493-1499. 

the  lien  strictly  a  personal  privilege,  1493. 
assignable  by  a  statute,  1494. 

statutory  provisions  in  regard  to  assignment,  1494. 

assignable  in  equity  before  or  after  suit,  1495. 
suit  to  be  in  name  of  assignor,  1495. 
note  for  lien  debt  assignable,  1496. 

assignee  must  show  his  right  as  such,  1497. 

assignee  of  contract  must  sue  in  name  of  assignor,  1498. 

assignee's  claim  for  extra  work,  1498. 

form  of  assignment,  1499. 

no  particular  words  necessary,  1499. 

assignee,  for  benefit  of  creditors,  may  enforce  lien,  1499. 
Waiteb  and  Loss  of  Lien,  1500-1552. 
By  agreement  or  estoppel,  1500-1511. 

by  agreement,  express  or  implied,  1500. 

presumption  is,  the  lien  exists,  1500. 

agreement  of  contractor  not  to  file  a  lien,  1500. 

understanding  for  adjustment  of  mutual  accounts,  1501. 

waiver  of  contractor  binding  upon  sub-contractor,  1502. 

on  promise  of  payment,  1503. 

on  representation  that  subsequent  mortgagee  would  secure  pay- 
ment, 1503. 

release  to  enable  owner  to  sell,  1504. 

release  not  inferred  from  doubtful  expressions,  1505. 

sub-contractor  estopped  by  fraudulent  representations,  1506. 

sub-contractor's  waiver  by  directing  payment  to  contractor,  1507. 
by  agreeing  not  to  claim  lien,  1507. 

discharged  by  payment  of  lien  debt,  1508. 

unaccepted  order  on  the  owner,  1509. 

contract  payable  otherwise  than  in  money,  1510. 

provisions  for  dissolving  lien  by  filing  bond,  1511. 
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MECHANICS'   LIENS  UPON   REAL   FROVEUTY  — continued. 
By  abandoning  the  contract,  1512-1518. 

abandonment  by  contractor  affects  sub-contractor,  1512. 
sub-contractor's  rights  not  impaired  by  change  of  contract,  1512. 
effect  of  contractor's  abandonment  upon  sub-contractors,  1513. 
provision  in  contract  for  continuing  work  on  contractor's  default, 

1513. 
contract  provisions    for  enabling  owner  to  continue  the  work, 

1514. 
statutory  provisions  for  continuing  the  work,  1515. 
sub-contractor  waives  lien  by  abandoning  his  contract,  1516. 
contract  terminated  by  death  of  contractor,  1517. 
destruction  of  the  building,  1518. 
Waiver  hy  taking  security,  1519-1531. 
any  distinct  security  is  a  waiver,  1519. 

statutory  provision  that  lien  shall  by  waived  by  security,  1519. 
intention  to  waive  the  lien,  1520. 
by  taking  notes  of  third  persons,  1520. 
taking  security  under  the  same  contract  upon  the  same  property, 

1521. 
when  lien  and  security  cover  the  same  property,  1522. 
express  stipulation  against  a  waiver,  1523. 
agreement  to  receive  a  conveyance  in  payment,  1524. 
agreement  to  take  a  mortgage,  1524. 
security  in  form  of  conditional  sale,  1524. 
whether  agreement  for  payment  by  conveyance   is   a  waiver, 

1525. 

in  case  the  agreement  be  not  fulfilled,  1525. 
confusion  of  accounts  operates  as  a  waiver,  1526. 
note  given  to  sub-contractor  to  induce  him  to  go  on  with  work, 

1527. 
contract  of  two  persons  for  building  on  land  of  one  of  them, 

1528. 
agreement  to  pay  for  work  out  of  particular  money,  1529. 
deposit  of  money  to  secure  a  contract,  1530. 
fire  insurance  policy  not  a  security,  1531. 
Waiver  hy  taking  debtor's  notes,  1532-1537. 
not  a  waiver  unless  so  agreed,  1532. 
note  not  prima  facie  payment,  1533. 
otherwise  in  a  few  states,  1534. 
notes  extending  time  beyond  period  when  lien  must  be  enforced, 

1535. 
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MECHANICS'   LIENS   UPON   REAL    PROFERTY  —  continued. 

agreement  to  give  credit  by  taking  notes,  1536. 
failure  to  keep  agreement,  1536. 

notes  expressly  received  in  payment,  1537. 
Waiver  hy  destruction  of  the  building,  1538-1541. 

rule  in  Pennsylvania,  1538. 

in  other  states  lien  remains  upon  the  land,  1539. 

under  statutes  which  give  priority  as  to  improvements,  1540. 

lien-holder  not  subrogated  to  insurance  money,  1541. 

lien-holder  has  an  insurable  interest,  1541. 
Waiver  by  subsequent  conveyance,  1542-1545. 

not  defeated  by  subsequent  conveyance,  1542. 

otherwise  where  the  lien  does  not  attach  until  claim  is  filed, 
1543. 

defeated  by  a  sale  under  a  prior  mortgage,  1544. 

claimant  should  look  to  state  of  the  title,  1545. 
Waiver  by  bankruptcy  or  insolvency  of  debtor,  1546-1550. 

jurisdiction  and  proceedings  of  state  and  federal  courts,  1546. 

jurisdiction  of  state  court  not  defeated  by  bankruptcy,  1547. 

assignee  in  bankruptcy  takes  only  the  interest  of   the  debtor, 
1548. 

not  defeated  by  assignment  for  benefit  of  creditors,  1548. 
otherwise  in  New  York,  1548. 

balance  after  receiving  dividend,  1549. 

appointment  of  receiver  does  not  defeat  lien,  1550. 

property  forfeited  under  the  revenue  laws,  1550. 

by  bar  of  debt  under  statute  of  limitations,  1551. 

by  personal  judgment,  1552. 
Proceedings  to  enforce,  1553-1617. 

depend  largely  upon  local  procedure,  1553. 

statutes  should  be  reasonably  construed,  1553. 
General  rules  of  construction,  1554—1558. 

construction  may  be  strict  at  one  stage  and  liberal  at  another, 
1554. 

the  lien  will  not  be  extended  beyond  the  terms  of  the  statute, 
1555. 

a  liberal  construction  applied  after  a  lien  is  attached,  1556. 

claimant  must  show  that  he  comes  within  the  statute,  1556. 

the  statute  has  no  extra-territorial  effect,  1557. 

repeal  of  the  statute  does  not  defeat  the  lien,  1558. 

iu  a  few  states  the  lien  regarded  as  a  remedy,  1558. 

effect  of  a  change  in  the  statute,  1558. 
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MECHANICS'    LIENS   UPON  REAL   FUOFEUTY  —  continued. 
Mature  of  suit  to  enforce  the  lien,  1559-1561. 

whether  the  proceedings  are  legal  or  equitable,  1559. 

in  what  states  they  are  equitable,  1559. 

in  code  states,  proceedings  equitable,  1560. 

summary  proceeding  in  Virginia,  1560. 

jurisdiction  of  court  of  equity  to  enforce  lien,  1561. 
Commencement  of  the  suit  and  service,  1562-1566. 

filing  the  petition  is  the  commencement,  1562. 

service  of  summons  is  commencement  in  some  states,  1562. 

service  upon  foreign  railroad  company,  1562. 

service  of  notice  by  publication,  1563. 

lapse  of  lien  by  failure  to  commence  suit  in  time,  1564. 

action  to  foreclose  brought  prematurely,  1565. 

notice  from  owner  to  commence  suit,  1566. 
Parties  to  the  suit,  1567-1586. 

parties  plaintiff,  1567. 

agent  who  has  contracted  in  his  own  name,  1567. 

partners  must  bring  joint  suit,  1568. 

surviving  partner  may  maintain  suit,  1568. 

suit  on  contract  in  name  of  one  partner  for  benefit  of  both,  1568. 

suit  in  firm  name  when  one  partner  has  assigned  to  the  other, 
1568. 

consolidating  claims  or  actions,  1569. 

statutory  provision  for  consolidating  claims  a  privilege,  not  a  com- 
mand, 1569. 

defendants  to  suits  to  enforce  liens,  1570. 

parties  defendant  depend  upon  the  nature   of    the  proceeding, 
1570. 

all  parties  in  interest  should  be  joined  in  equitable  proceedings, 
1571. 

rights  of  those  not  made  parties  not  affected,  1571. 

owner  a  necessary  party,  1572. 

administrator  of  deceased  owner  a  necessary  party,  1572. 

agent  of  owner  not  a  proper  party,  1572. 

wife  not  a  proper  party  to  suit  against  husband,  1573. 

husband  need  not  be  joined  in  suit  against  wife,  1573. 

original  contractor  a  necessary  party,  1574. 

where  there  are  several  joint  contractors,  1575. 

all  members  of  a  firm  should  be  made  defendants,  1575. 

original  contractor  who  has  assigned  his  contract  not  a  necessary 
party,  1576. 
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indorser  of  a  note  given  to  contractor  a  proper  party,  1577. 

original  owner  after  conveyance  not  a  necessary  party,  1578. 

the  purchaser  a  necessary  party,  1578. 

subsequent  mortgagor  should  be  made  a  party,  1579. 

trustee  and  cestui  que  trust  under  trust  deed  should  be  made  par- 
ties, 1580. 

Cestui  que  trust  under  an  ordinary  trust  not  a  necessary  party, 
1580. 

prior  incumbrancer  not  a  proper  party,  1581. 

prior  incumbrancer  may  be  made  party  when  the  order  of  liens 
is  involved,  1581. 

prior  lien  not  affected  by  foreclosure  sale  under  mortgage,  1582. 

prior  incumbrancers  proper  parties  where  lien  has  priority  as  to 
building  only,  1583. 

other  lienors  may  be  made  parties,  1584. 

other  lienor  made  a  party  may  carry  on  proceeding,  1584. 

new  parties  may  be  summoned  in,  1585. 

suit  as  to  new  party  cannot  relate  back,  1585. 

new  parties  brought  in  after  expiration  of  time  limited,  1585. 

amendment  introducing  new  party  is  the  commencement  of  the 
action,  1585. 

administrator  of  owner  the  proper  party,  1586. 
Pleadings  and  practice,  1587-1607. 

complaint  must  conform  to  statute,  1587. 

complaint  must  show  that  all  necessary  steps  have  been  taken, 
1588. 

complaint  must  show  compliance  with  contract,  1689. 

allegation  that  materials  were  used  or  furnished  for  use,  1590. 

allegation  that  defendant  had  some  interest  in  the  land,  1591. 

sub-contractor  must  connect  himself  with  the  owner,  1591. 

precise  title  of  defendant  need  not  be  alleged,  1592. 

sub-contractor  should  allege  indebtedness  to  himself,  1593. 

sub-contractor  should  allege  indebtedness  by  owner  to  contractor, 
1594. 

allegation  that  indebtedness  arose  under  a  particular  contract, 
1595. 

date  of  execution,  when  material,  1596. 

allegation  that  all   articles  were  furnished   under  one  contract, 
1597. 

where  it  is  sought  to  enforce  the  lien  against  more  than  one  build- 
ing, 1597. 
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MECHANICS'   LIENS   UPON   REAL  TR07F.KTY  —  continued. 

allegations  where  there  has  been  an  abandonment  of  the  con- 
tract, 1598. 

damages  allowed  by  way  of  set-off,  1599. 

literal  performance  of  contract  not  necessary,  1599. 

description  of  the  land,  1600. 

when  description  in  petition  and  that  in  a  claim  of  lien  are  con- 
tradictory, 1601. 

demurrer  for  ambiguity  on  account  of  inconsistent  allegations, 
1601. 

variance  as  to  parties,  1602. 

when  case  proved  is  not  substantially  the  case  alleged,  1603. 

variance  as  to  the  amount  of  the  lien,  1604. 

power  of  amendment  liberally  exercised,  1605. 

evidence  admissible  to  show  mistake  in  claim,  1606. 

whether  there  is  a  lien  is  a  question  for  the  jury,  1607. 
Judgment  and  sale,  1608-1617. 

judgment  should  direct  sale  of  owner's  interest,  1608. 

interest  allowed  from  date  of  petition,  1609. 

sale  of  separate  buildings  in  separate  lots,  1610. 

judgment  for  payment  out  of  a  fund,  1611. 

sale  on  credit,  1612. 

judgment  for  a  deficiency,  1613. 

personal  judgment  can  be  rendered  only  for  a  deficiency  after  sale, 
1614. 

judgment  for  deficiency  against  contractor  in  suit  by  sub-con- 
tractor, 1615. 

costs  of  suit,  1616. 

reversal  of  decree  of  sale,  1617. 
Railroads  as  affected  by,  1618-1675. 
MERCHANTS'   LIENS.     See  Factors'  Liens. 
MICHIGAN,  attorney's  lien  upon  judgment,  178. 

carriers  may  sell  unclaimed  goods,  353. 

livery-stable  keepers'  liens,  664. 

lumbermen's  liens,  712. 

mechanics'  liens  on  personal  property,  763. 

mechanics'  liens  on  real  property,  1208. 

liens  upon  railroads,  1652. 

liens  upon  vessels,  1749. 
MINNESOTA,  attorney's  lien  upon  judgment,  179. 

carriers  may  sell  goods  to  satisfy  lien,  354. 

enforcement  of  innkeepers'  liens,  532. 
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MINNESOTA  —  continued. 

landlord's  lien  for  rent,  624. 

livery-stable  keepers'  liens,  665. 

lumbermen's  liens,  713. 

mechanics'  liens  on  personal  property,  764. 

mechanics'  liens  on  real  property,  1209. 

liens  upon  railroads,  1653. 

liens  upon  vessels,  1750. 
MISSISSIPPI,  attorney's  lien  upon  judgment,  181. 

carriers  may  sell  unclaimed  goods,  355. 

landlord's  lien  for  rent,  625. 

mechanics'  liens  on  personal  property,  765. 

liens  of  agricultural  laborers,  183. 

mechanics'  liens  on  real  property,  1210. 

liens  upon  railroads,  1654. 

liens  upon  vessels,  1751. 
MISSOURI,  attorney  has  no  lien  upon  judgment,  163. 

carriers  may  sell  unclaimed  goods,  356. 

enforcement  of  innkeepers'  liens,  533. 

landlord's  lien  for  rent,  626. 

livery-stable  keepers'. liens,  666. 

mechanics'  liens  on  real  property,  1211. 

liens  upon  railroads,  1655. 

liens  upon  vessels,  1752. 
MONEYS  COLLECTED,  attorneys'  liens  upon,  137-152. 
MONTANA  TERRITOEY,  attorneys'  lien  upon  judgment,  182. 

livery-stable  keeper's  lien,  667. 

mechanics'  liens  on  real  property,  1212. 

liens  upon  railroads,  1656. 

liens  upon  vessels,  1753. 
MORTGAGE,  not  properly  a  lien,  11. 

agreement  to  give  creates  a  lien,  77. 

debt  omitted  from  by  mistake,  81. 

assumption  of,  creates  a  lien,  89. 

NATIONAL  BANKING  ACT,  bank  has  no  lien  on  its  own  stock, 

384. 
NEBRASKA,  attorney's  lien  upon  judgment,  183. 
carriers  may  sell  unclaimed  goods,  357. 
livery-stable  keepers'  liens,  668. 
mechanics'  liens  on  real  property,  1213. 
liens  upon  railroads,  1657. 
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NEVADA,  enforcement  of  innkeepers'  liens,  534. 

livery-stable  keepers'  liens,  669. 

lumbermen's  liens,  714. 

mechanics'  liens  on  real  property,  1214. 

liens  upon  railroads,  1658. 
NEW  HAMPSHIRE,  livery-stable  keepers'  liens,  670. 

lumberman's  lien,  'ri5. 

enforcement  of  liens,  1057. 

mechanics'  liens  on  real  property,  1215. 

liens  upon  railroads,  1659. 

liens  upon  vessels,  1754. 
NEW  JEESEY,  carrier  may  sell  unclaimed  goods,  359. 

enforcement  of  innkeepers'  liens,  535. 

distress  for  rent,  627. 

lien  for  rent,  628. 

livery-stable  keepers'  liens,  671. 

mechanics'  liens  on  personal  property,  766. 

mechanics'  liens  on  real  property,  1216. 

liens  upon  railroads,  1660. 

liens  upon  vessels,  1755. 
NEW  MEXICO   TERRITORY,  carrier   may  sell   goods  to  satisfy 
lien,  360. 

landlord's  lien  for  rent,  630. 

livery-stable  keepers'  liens,  672. 

mechanics'  liens  on  personal  property,  767. 

mechanics'  liens  on  real  property,  1217. 

liens  upon  railroads,  1661. 
NEW  YORK,  attorney's  lien  upon  cause  of  action,  184. 

carriers  may  sell  unclaimed  goods,  361. 

factors'  liens  given  by  statute,  441. 

enforcement  of  innkeepers'  lien,  536. 

distress  for  rent  abolished,  629. 

livery-stable  keepers'  liens,  673. 

mechanics'  liens  on  real  property,  1218. 

liens  upon  railroads,  1662. 

liens  upon  vessels,  1756. 
NORTH  CAROLINA,  lien  for  advances  on  crops,  457 

landlord's  lien  for  rent,  631. 

mechanics'  liens  on  personal  property,  768. 

liens  of  agricultural  laborers,  784. 

mechanics'  liens  on  real  property,  1219. 

liens  upon  railroads,  1663. 

liens  upou  vessels,  1757. 
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CCUPYING  CLAIMANTS'  LIENS.     See  Improvement  Liens 
OP  Occupants. 
OHIO,  carriers  may  sell  uDcIaimed  goods,  362. 

factors'  liens  given  by  statute,  441. 

livery-stable  keepers'  liens,  674. 

mechanics'  liens  on  real  property,  1220. 

liens  upon  railroads,  1664. 

liens  upon  vessels,  1758. 
ORDER  for  payment  out  of  a  particular  fund,  43. 

need  not  be  accepted  to  be  a  lien,  45. 

cannot  be  revoked,  47. 

by  debtor  to  his  agent  to  pay  to  creditor,  49. 
OREGON,  attorney's  lien  upon  judgment,  180. 

carriers  may  sell  unclaimed  goods,  363. 

livery-stable  keepers'  liens,  675. 

lumberman's  lien,  716. 

mechanics'  liens  on  personal  property,  769. 

enforcement  of  liens,  1058. 

mechanics'  liens  on  real  property,  1221. 

liens  upon  vessels,  1759. 
OWELTY  OF  PARTITION  constitutes  a  lien,  1158. 

PAPERS  of  client,  attorney's  lien  upon,  115-136. 
PARTNERSHIP  LIENS,  787-799. 

each  partner  has  an  equitable  lien  for  balance  of  account,  787. 

creditor  of   partnership  has  no  equitable  lien  in  first  instance, 
788. 

only  through  the  equities  between  partners,  789. 

no  equity  in  favor  of  joint  creditors  unless  there  is  joint  prop- 
erty, 790. 

equities  extinguished  by  transfer  of  partnership  property  to  one 
partner,  791. 

one  partner  may  transfer  his  interest  to  an  individual  creditor, 
792. 

partnership  may  pay  debts  of  individual  members,  793. 

surviving  partner  may  pay  individual  debts  out  of  assets,  794. 

levy  of  execution  upon  partnership  property  for  individual  debt, 
795. 

real  property  conveyed  to  partners  for  benefit  of  firm,  796. 

notice  of  partnership  equities,  797. 

character  of  partnership  property  impressed  upon  real  estate,  798. 

surviviving  partner  can  sell  partnership  real  estate,  799. 
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PAYMENT  of  debt  of  another  constitutes  no  lien,  71,  83. 

of  premiums  of  insurance  creates  no  lien^  72. 
no  equitable  subrogation  arises  from,  73. 
except  by  agreement,  74. 
PENNSYLVANIA,  carriers  may  sell  goods  to  satisfy  lien,  364. 

factors'  liens  given  by  statute,  442. 

enforcement  of  innkeepers'  liens,  537. 

distress  for  rent,  632. 

tenants'  goods  seized  on  execution  for  rent,  633. 

livery-stable  keepers'  liens,  676. 

enforcement  of  liens,  1059. 

mechanic's  lien  on  real  property,  1222. 

liens  upon  railroads,  1665. 

liens  upon  vessels,  1760. 
POSSESSION,  essential  element  of  common  law  liens,  20,  26. 

equitable  liens  do  not  depend  upon,  28,  29. 

statutory  liens  do  not  require,  104. 
PRIORITY  of  equitable  lien  as  against  subsequent  judgment,  96. 
as  against  subsequent  mechanic's  lien,  96. 

of  chattel    mortgages   as   regards    livery-stable    keepers'  liens, 
691-697. 
as  regards  lumbermen's  liens,  727. 
PURCHASE-MONEY,  lien  for,  reserved,  40. 

seller's  lien  for.     See  Seller's  Lien. 

vendor's  implied  lien  for.     See  Vendor's  Lien. 

RAILROAD  COMPANY  may  be  warehouseman  as  well  as  carrier,  284. 

receiving  goods  consigned  to  a  place  beyond  its  own  line,  292. 
RAILROADS  AS  AFFECTED  BY  LIENS    OF  MECHANICS 
AND   OTHERS. 
Railroads  as  affected  hy  mechanics'  Ken  laws,  1618-1675. 
general  lien  laws  not  applicable  to  railroads,  1618. 
lien  cannot  attach  to  a  section  or  part  of  railroad,  1619. 
railroad  an  entirety,  and  must  be  sold  together,  1619. 
where  only  part  of  railroad  lies  within  state,  1619. 
raUroad  one  improvement  though  built  in  sections,  1620. 
contractor  has  no  lien  upon  subscriptions  for  building  a  section, 

1621. 
railroad  bridge  not  a  building  under  general  lien  law,  1622. 
railroad  bridge  not  an  improvement  under  general  lien  law,  1623. 
terms  "  structure,"  "  erection,"  or  "  improvement,"  as  applied  to 
railroadg,  1624. 
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RAILROADS  AS  AFFECTED  BY  LIENS  OF  MECHANICS 
AND  OTHERS  —  continued. 

commencement  of  improvement  as  applied  to  railroads,  1625. 

priority  in  respect  to  buildings  under  some  statutes,  1626. 

liens  for  repairs  of  a  completed  railroad  subordinate  to  mortgage, 
1627. 
Special  lien  laws  applicable  to  railroads,  1628-1633. 

legislative  power  to  provide  liens  upon  railroads,  1628. 

who  are  laborers,  within  the  terms  of  the  statutes,  1629. 

lien  in  favor  of  laborers  is  personal,  1630. 

money  advanced  to  laborers  at  request  of  railroad  company,  1631. 

equitable  subrogation  to  lien,  1632. 

contractor  who  is  a  stockholder  not  estopped  to  set  up  lien  against 
mortgagee,  1633. 
Statutes  of  the  several  states  giving  liens  upon  railroads,  1634-1673. 

Alabama,  1634. 

Arizona  Territory,  1635. 

Arkansas,  1636. 

California,  1637. 

Colorado,  1638. 

Connecticut,  1639, 

Dakota  Territory,  1640. 

Florida,  1641. 

Georgia,  1642. 

Idaho  Territory,  1643. 

Illinois,  1644. 

Indiana,  1645. 

Iowa,  1646. 

Kansas,  1647. 

Kentucky,  1648. 

Maine,  1649. 

Maryland,  1650. 

Massachusetts,  1651. 

Michigan,  1652. 

Minnesota,  1653. 

Mississippi,  1654. 

Missouri,  1655. 

Montana  Territory,  1656. 

Nebraska,  1657. 

Nevada,  1658. 

New  Hampshire,  1659. 

New  Jersey,  1660. 
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RAILROADS  AS  AFFECTED  BY  LIENS   OF  MECHANICS 
AND  OTREUS  — continued. 

New  Mexico  Territory,  1661. 

New  York,  1662. 

North  Carolina,  1663. 

Ohio,  1664. 

Pennsylvania,  1665. 

Rhode  Island,  1666. 

Tennessee,  1667. 

Texas,  1668. 

Utah,  1669. 

Vermont,  1670. 

Virginia,  1671. 

Washington  Territory,  1672. 

"Wisconsin,  1673. 
Ve7idor's  lien  upon  a  railroad,  1674. 

judgment  lien  against  a  railroad,  1675. 
REMEDIES   FOR  ENFORCEMENT   OF  LIENS:  of  attorney's 
special  lien,  232-240. 
Of  carrier's  lien,  335-374. 

no  right  at  common  law  to  sell,  335. 

statutes  enacted  in  the  several  states,  336-374. 
Of  factors'  liens,  472-482. 

Of  innkeepers'  and  boarding-house  keepers'  liens,  523-539. 
Of  landlords'  liens  for  rent. 

by  distress,  595-601. 

under  statutes,  602-640. 
Of  livery-stable  keepers'  liens. 

under  statutes,  647-682. 
Of  lumbermen's  liens,  705-719. 
Of  mechanics'  liens  upon  personal  property,  749-775. 
Of  warehousemen  and  wharfinger^  liens,  976. 
At  law  and  in  equity,  1033-1048. 

at  law,  no  remedy  unless  given  by  statute,  1033. 

sale  of  goods  without  legal  proceedings,  1034. 

lien-holder  unlawfully  deprived  of  possession,  1035. 

measure  of  damages  in  trover  and  trespass,  1036.    • 

when  property  is  in  the  adverse  possession  of  a  third  person, 
1037. 

equity  has  no  jurisdiction  to  enforce  common  law  lien,  1038. 
when  matters  of  account  are  involved,  1039. 
what  accounts  give  jurisdiction,  1040. 
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REMEDIES   FOR   ENFORCEMENT  OF  Ll^T^iS  —  continued. 

in  a  few  states,  courts  of  equity  may  enforce  liens,  1041. 

jurisdiction  of  courts  of  the  United  States  to  enforce  statutory 
liens,  1042. 

taking  lien  property  into  another  state,  1043. 

lien  in  favor  of  partnership  not  lost  by  dissolution,  1044. 

lien-holder  having  lien  upon  two  funds,  1045. 

marshalling  securities  between  the  creditors  of  different  persons, 
1046. 

effect  of  enforcing  lien  upon  rights  of  other  persons,  1047. 

rights  of  bond  fide  purchaser  for  value,  1048. 
By  statute,  1049-1060. 

remedy  by  sale  very  generally  provided,  1049. 

Colorado,  1050. 

Dakota  Territory,  1051. 

Florida,  1052. 

Georgia,  1053. 

Illinois,  1054. 

Maine,  1055. 

Massachusetts,  1056. 

New  Hampshire,  1057. 

Oregon,  1058. 

Pennsylvania,  1059. 

Texas,  1060. 
Of  grantor's  or  vendor's  implied  lien  for  purchase-money,  1099-1104. 
Of  vendor's  lien  by  contract  or  reservation,  1119-1130. 
Of  mechanics'  liens,  1553-1617. 
RENT.     See  Landlords'  Liens. 
REPEAL  of  statutory  lien  defeats  the  remedy,  108. 

does  not  affect  fixed  rights,  109. 
RETAINING    LIEN   of    attorney.      See    Attorney's    Retaining 

Lien. 
REVIVAL  of  a  lien  that  has  expired  by  limitation,  110. 
REWARD  OFFERED  for  lost  goods,  487-497. 
RHODE  ISLAND,  whether  attorney  has  lien  on  judgment,  164. 

carriers  may  sell  unclaimed  goods,  365. 

factors'  liens  given  by  statute,  443. 

mechanics'  liens  on  real  property,  1223. 

liens  upon  railroads,  1666. 

SEAMEN,  settlement  of  suit  by,  not  allowed  without  concurrence  of  ■ 
proctor,  205. 
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Reference  is  to  Sections. 

SECURITY,  agreement  for,  when  a  lien,  78. 

SELLER'S  LIEN  FOR  PURCHASE-MONEY,  nature  <md  exUnt 
of  the  lien,  800-805. 

seller  of  goods  has  lien  for  price  while  they  remain  in  his  pos- 
session, 800. 

part  payment  does  not  divest  the  lien,  801. 

this  right  sometimes  called  a  special  interest,  802. 

where  goods  are  sold  to  be  paid  for  in  notes,  803. 

seller's  lien  is  only  for  the  price,  804. 

contract  of  sale  not  rescinded  by  enforcing  lien,  805. 
Possession  essential  to  its  existence,  806-820. 

possession  may  be  actual  or  constructive,  806. 

constructive  delivery  may  pass  title  without  destroying  lien,  807. 

marking  and  setting  aside  goods  not  delivery,  808. 

qualified  delivery  which  does  not  destroy  lien,  809. 

seller  may  insist  upon  lien  until  actual  and  absolute  delivery,  810. 

no  lien  after  a  fair  and  absolute  delivery,  811. 

no  lien  where  seller  merely  reserves  security  for  the  price,  812. 

sale  of  goods  already  in  possession  of  purchaser  as  agent,  813. 

condition  that  notes  be  given  for  the  price,  814. 

not  every  delivery  of  goods  is  absolute,  815. 

lien  retained  by  contract  good  between  parties,  816. 
but  only  good  between  parties  after  delivery,  817. 

no  lien  valid  after  delivery  against  purchasers  except  by  mort- 
gage, 818. 

agreement  that  purchaser  shall  give  a  mortgage,  819. 

conditional  sale,  or  executory  contract  of  sale,  820. 
WTiat  change  of  possession  destroys  lien,  821—840. 

diiSculty  in  determining  what  constitutes  change  of  possession, 
821. 

where  buyer  has  changed  the  character  of  the  property,  822. 

delivery  order  upon  warehousemen,  823. 

differs  materially  from  bill  of  lading,  824. 

warehouse  receipt  differs  from  delivery  order,  825. 

wharfinger's  certificate  not  a  document  of  title,  826. 

delivery  warrant  may  by  usage  estop  seller  from  setting  up  lien, 
827. 

where  warehouseman  has  entered  goods  in  name  of  purchaser, 
828. 

notice  of  sale  to  warehouseman  does  not  deprive  seller  of  his 
lien,  829, 

possession  under  delivery  order  obtained  by  artifice,  830. 
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SELLER'S  LIEN   FOR   PURCHASE-MONEY  —  con^wwerf. 
delivery  order  given  by  buyer  is  no  delivery,  SSL 
charge  of  warehouse  rent  by  the  seller,  832. 
acknowledgment  by  the  seller  that  he  holds  the  goods  for  the 

buyer,  833. 
delivery  of  part  of  the  goods  does  not  affect  lien  upon  the  re- 
mainder, 834. 
no  delivery  where  goods  must  be  separated  or  set  apart,  835. 
where  delivery  of  a  part  is  a  delivery  of  the  whole,  836. 

eflfectual   only  when  there   is  no  intention  to  separate  the 
part  delivered,  837. 
delivery  of  part  generally  does  not  divest  lien  upon  residue,  838. 
.  lien  not  affected  by  sales  made  by  purchaser  before  delivery  com- 
pleted, 839. 
lien  covers  price  of  part  of  goods  already  delivered,  840. 
When  seller  estopped  by  a  resale,  841—849. 
purchaser  cannot  defeat  lien  by  sales,  841 . 

unless  seller  has  estopped  himself  from  claiming  lien,  842, 
843. 
seller  estopped  from  recognizing  purchaser's  delivery  order,  844. 

whether  sub-vendee  has  paid  purchase-money  or  not,  845. 
owner  estopped  when  stranger  has  been  misled,  846. 
lien  not  lost  if  seller  has  not  induced  the  resale,  847. 
waived  by  agreement  inconsistent  with  such  lien,  848. 
waived  by  attaching  the  goods  as  the  property  of  the  purchaser, 
849. 
WJien  waived  by  giving  credit,  850-856. 
giving  credit  generally  defeats  the  lien,  850. 
usage  of  a  particular  trade  as  affecting  waiver,  851. 
seller's  lien  revives  if  goods  remain  in  his  possession  until  period 

of  credit  has  elapsed,  852. 
note  or  bill  for  purchase-money  does  not  defeat  lien  upon  buyers' 

insolvency  before  delivery,  853. 
note  on  demand  does  not  divest  lien,  854. 

delivery  of  property  sold  at  auction  on  promise  to  pay  for  it,  855. 
evidence  that  goods  ordered  by  letter  were  sold  on  credit,  856. 
SELLER'S  RIGHT  OE  STOPPAGE  IN  TRANSITU  not  affected 
by  agreement  for  a  general  lien,  267. 
Its  nature  and  effect,  857-868. 

an  equitable  extension  of  vendor's  lien,  857. 
first  asserted  as  an  equitable  right,  now  become  a  legal  right, 
858. 
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Reference  is  to  Sections. 

SELLER'S  RIGHT  OF  STOPPAGE  IN  TRANSITU  —  cowimwerf. 
earliest  case  in  which  the  right  was  recognized,  858. 
civil  law  did  not  recognize  the  right,  859. 
has  now  become  altogether  a  legal  right,  860. 
its  effect  is  to  restore  the  goods  to  seller's  possession,  861. 
seller  gaining  possession  holds  the  goods  by  virtue  of  his  lien, 

862. 
seller  after  reasonable  notice  may  sell  the  goods,  863. 
seller  may  prove  his  claim  in  insolvency,  864. 
there  may  be  a  resale  or  rescission  of  the  contract,  865. 
sometimes  there  is  a  resale  rather  than  a  stoppage  in  transitu, 

866. 
rescission  may  take  place  after  right  of  stoppage  has  ceased,  867. 
upon  what  property  the  right  may  be  exercised,  868. 
Who  may  exercise  the  right,  869-876. 
any  person  in  the  position  of  vendor  may  exercise  the  right,  869. 
can  be  exercised  only  by  one  holding  relation  of  vendor,  870. 
principal  may  stop  goods  assigned  to  his  factor,  871. 
pledgee  of  bill  of  lading  may  stop  goods,  872. 
one  who  has  only  a  lien  upon  goods  cannot  stop  them,  873. 
surety  for  the  price  has  no  right  to  stop  them,  874. 
general  agent  may  exercise  the  right,  875. 
vendor  may  ratify  the  act  of  another  in  stopping  the  goods,  876. 
Conditions  under  which  the  right  exists,  877-887. 
does  not  exist  when  goods  have  been  paid  for  in  full,  877. 
note  or  acceptance  for  price  does  not  defeat  the  right,  878. 
when  paid  for  by  note  of  third  person,  879. 
when  vendor  is  indebted  to  vendee  upon  an  account,  880. 
part  payment  does  not  affect  the  right,  881. 
bankruptcy  of  buyer  does  not  defeat  the  right,  882. 
when  the  goods  pass  into  hands  of  bankrupt's  assignee  after  a 

valid  notice  to  stop  them,  883. 
can  be  exercised  only  in  case  the  buyer  becomes  insolvent,  884. 
question  of  insolvency  a  fact  to  be  determined  by  the  jury,  885. 
goods  must  be  delivered  if  vendee  is  solvent  when  they  arrive, 

886. 
insolvency  at  the  time  of  sale  immaterial,  887. 
Mode  of  exercising  the  right,  888-901. 

notice  of  claim  must  be  given  to  carrier,  888. 

demand  of  the  bills  of  lading,  889. 

goods  may  be  claimed  in  the  hands  of  any  person  in  charge  of 

them,  890. 
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notice  to  carrier's  agent,  891. 

notice   to   railroad  company  after  deposit  of  goods  in  customs 
warehouse,  892. 

notice  to  ship-owner,  893. 

goods  cannot  ordinarily  be  demanded  of  the  seller,  894. 

in  demanding  goods,  not  necessary  to  prove  right  of  stoppage, 
895. 

carrier,  when  in  doubt,  entitled  to  reasonable  time  to  make  inquiry, 
896. 

carrier  refusing  to  deliver  goods  guilty  of  conversion,  897. 

carrier  must  determine  which  of  two  claimants  has  the  better 
right,  898. 

liability  for  delivery  to  purchaser  after  notice,  899. 

seller  upon  making  demand  should  pay  carrier's  charges,  900. 

right  of  stoppage  prevails  ag.ainst  carrier's  general  lien,  901. 
During  what  time  goods  are  in  transitu,  902-945. 

right  may  be  exercised  until  buyer  has  actual  possession,  902. 

goods  shipped  to  seller's  own  order,  903. 

delivery  may  be  made  in  various  ways,  904. 

where  the  transit  has  not  commenced,  905. 

warehouse  certificate  for  goods  as  the  property  of  the  vendee, 
906. 

delivery  to  carrier  not  constructive  delivery  to  purchaser,  907. 

immaterial  that  carrier  ia  selected  by  purchaser,  908. 

delivery  to  carrier  named  by  purchaser  only,  constructive  deliv- 
ery, 909. 

delivery  to  carrier  under  some  circumstances  delivery  to  the  pur- 
chaser, 910. 

delivery  on  board  purchaser's  own  ship,  911. 

right  of  stoppage  may  exist  after  delivery  upon  buyer's  own  ship, 
912. 

effect  of  bill  of  lading  to  vendor's  own  order,  913. 

receipt  that  goods  are  shipped  on  seller's  account,  914. 

change  of  destination  of  goods  under  bill  of  lading,  915. 

vendor  may  act  as  agent  for  vendee  in  taking  bill  of  lading,  916. 

transit  continues  till  goods  reach  their  destination,  917. 

port  of  call  not  port  of  destination,  918. 

vendee  may  anticipate  the  delivery,  919. 

demand  by  a  consignee  not  sufficient  to  intercept  the  goods,  920. 

intermediate  delivery  before  goods  reach  their  destination,  921. 

goods  in  the  bands  of  agent  to  forward,  922. 
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SELLER'S  RIGHT  OF  STOPPAGE  IN  TRANSITU— coMfoMwerf. 
refusal  of  the  vendee  to  receive  the  goods  at  their  destination, 

923. 
refusal  of  buyer  after  insolvency  to  receive  the  goods,  924,  925. 
right  remains  so  long  as  carrier  holds  the  goods  as  carrier,  926. 
transit  not  at  an  end  until  carrier  parts  with  possession,  927. 
transit  at  an  end  when  carrier  has  wrongfully  refused  to  deliver 

the  goods,  928. 
transit  continues  while  goods  are*in  hands  of  a  local  carrier,  929. 
transit  continues  after  ship  has  been  ordered  out  for  quarantine, 

930. 
goods  in  government  storehouse  awaiting  payment  of  duties,  931. 
entry  of  goods   at  custom  house  does  not  terminate  the  right, 

932. 
right  continues  while  goods  are  stored  in  government  warehouse 

in  seller's  name,  933. 
customs  officer  not  a  middleman  after  duties  are  paid,  934. 
goods  in  warehouse  at  place  of  destination,  935. 
goods  delivered  to  wharfinger  to  be  forwarded,  936. 
goods  in  railroad  car  at  place  of  destination,  937. 
transit  at  an  end  after  buyer  has  taken  possession,  938. 
what  possession  by  a  buyer  puts  an  end  to  the  transit,  939. 
constructive  possession  of  buyer  while  goods  are  in  hands  of  car- 
rier, 940. 
transit  at  an  end  when  consignee  has  made  carrier  his  own  agent, 

941. 
carrier  may  by  agreement  become  buyer's  agent,  942. 
carrier  cannot  without  his  consent  be  made  buyer's  agent,  943. 
goods  in  warehouse  of  third  person,  944. 
goods  landed  at  wharf  of  third  person,  945. 
How  the  right  is  waived  or  defeated,  946-965. 
by  assignment  of  bill  of  lading  for  value,  946. 
by  assignment  of  document  of  title  not  strictly  a  bill  of  lading, 

947. 
assignee  for  creditors  not  a  purchaser  for  value,  948. 
preexisting  debt  a  valuable  consideration,  949. 
transfer  of  bill  of  lading  after  a  stoppage  in  transitu,  950. 
pledge  by  a  factor  or  agent,  951. 
fraudulent  sale  of  bill  of  lading,  952. 
transfer  of  bill  of  lading  as  security,  953. 
sale  by  vendee  after  pledge  of  bill  of  lading,  954. 
indorsement  of  bill  of  lading  by  vendee  to  his  factor,  955. 
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advances  to  consignor  on  bill  of  lading,  956. 

indorsement  of  bill  of  lading  by  vendor  to  vendee,  957. 

transfer  of  delivery  order  by  vendee,  958. 

warehouse  receipt  differs  from  delivery  order,  959. 

sale  of  goods  without  indorsement  of  bill  of  lading,  960. 

consignment  of  goods  by  vendor  to  second  vendee,  961. 

delivery  of  part  of  a  cargo,  962. 

delivery  of  part  of  goods  resold,  963. 

goods  resold  and  bill  of  lading  delivered  to  second  vendee,  964. 

attachment  of  goods  in  bands  of  carrier  does  not  defeat  the  right, 
965. 
SET-OFF,  when  allowed,  as  against  attorney's  lien,  215-221. 
SHIP-OWNER,  lien  of,  for  freight  under  charter-party,  271-274. 

has  no  lien  before  commencement  of  voyage,  275. 

lien  for  general  average  contributions,  288. 
SOUTH  CAROLINA,  carriers  may  sell  perishable  goods,  366. 

lien  for  advances  on  crops,  458. 

distress  for  rent,  634. 

lien  for  rent  and  advances  for  agricultural  purposes,  635. 

mechanics'  liens  on  personal  property,  770. 

Hens  of  agricultural  laborers,  785. 

mechanics'  liens  on  real  property,  1224. 

liens  upon  vessels,  1761. 
SPECIFIC  LIENS,  what  are,  14-19. 

of  attorneys,  153-240. 

of  carriers,  262-374. 

of  innkeepers,  498—539. 

of  landlords,  540-640. 

of  livery-stable  keepers,  641-701. 

of  lumbermen,  702-730. 

of  mechanics  upon  personal  property,  731-786. 

of  sellers  for  purchase-money,  800-965. 
STATUTORY  LIENS,  97-112. 

diflferent  kinds  of  statutory  liens,  97. 

taxes  are  generally  made  liens,  98. 

lien  in  favor  of  the  state  upon  land  of  collector  of  taxes,  99. 

for  costs  upon  property  of  defendant  in  criminal  prosecution,  100. 

in  favor  of  cities  and  towns  for  improvements  in  streets,  101. 

for  water  rates,  102. 

upon  animals  damage-feasant,  103. 

diflFer  from  common  law  liens  in  not  requiring  possession,  104. 
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their  character  and  extent  determined  by  the  terms  of  the  statute, 

105. 
can  exist  only  when  perfected  according  to  statute,  106. 
may  be  taken  away  or  modified  by  subsequent  statute,  107. 
repeal  defeats  the  remedy,  108. 
fixed  rights  not  taken  away  by  repeal,  109. 
revival  of,  110. 

are  regulated  by  the  law  of  the  forum,  111. 
are  in  their  nature  legal  rather  than  equitable,  112. 
STOCK  OF  GOODS,  equitable  lien  upon  by  agreement,  36. 
STOLEN  GOObS,  carrier's  lien  upon,  303-307. 
STOPPAGE  IN  TRANSITU,  right  not  affected  by  carrier's  general 
lien,  267. 
consignor  bound  by  carrier's  specific  lien,  268.      See  Seller's 
Right  or  Stoppage  in  Transitu. 
STREET  IMPROVEMENTS  made  a  lien  by  statute,  101. 
SUBROGATION,  equitable,  from  payment  of  the  debt  of  another,  73. 
arising  from  contract,  74. 
of  surety  to  lien  of  corporation  upon  paying  stockholder's  debt, 

401. 
where  surety  pays  one  of  several  debts  of  which  corporation  has 
lien,  402. 
Assignments  of  liens  hy,  993-995. 
SURETY  has  no  lien  on  estate  of  principal,  76. 

TAXES  are  generally  a  lien  by  statute,  98. 

land  of  collector  of,  subject  to  statutory  lien,  99. 
TENANTS   IN   COMMON,  improvement  liens   of.     See  Improve- 
ment Liens. 
TENNESSEE,  attorney's  lien  upon  judgment  and  land,  190. 

carriers  may  sell  unclaimed  goods,  367. 

landlord's  lien  for  rent,  636. 

furnisher's  lien,  637. 

livery-stable  keepers'  liens,  677. 

mechanics'  liens  on  personal  property,  771. 

liens  of  agricultural  laborers,  786. 

mechanics'  liens  on  real  property,  1225. 

liens  upon  railroads,  1667. 

liens  upon  vessels,  1762. 
TEXAS,  carriers  may  sell  unclaimed  goods,  368. 

landlord's  lien  for  rent,  638. 
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TEXAS  —  continued. 

livery-stable  keepers'  liens,  678. 

mechanics'  liens  on  personal  property,  772. 

enforcement  of  liens,  1060. 

mechanics'  liens  on  real  property,  1226. 

liens  upon  railroads,  1668. 

liens  upon  vessels,  1763. 
TRUSTS,   LIENS  ARISING   UNDER,  1175-1183. 

for  repairs  and  improvements,  1175. 

in  favor  of  next  friend  who  has  benefited  estate  of  minors,  1176. 

trustee's  expenses  in  execution  of  his  trust,  1177. 

resulting  trust  sometimes  spoken  of  as  a  lien,  1178. 

trust  funds  misapplied  to  the  purchase  of  lands,  1179. 

may  be  followed  so  long  as  they  can  be  traced,  1180. 

upon  a  security  which  a  trustee  has  ordered  to  replace,  1181. 

creditor  cannot  follow  money  which  he  has  loaned,  1182. 

for  money  expended  for  removing  incumbrances,  1183. 

UTAH   TERRITORY,  enforcement  of  innkeepers'  liens,  538. 
mechanics'  liens  on  real  property,  1227. 
liens  upon  railroads,  1669. 

VENDEE'S   IMPLIED  LIEN  FOR  PURCHASE-MONEY,  1105, 
1106. 
money  paid  by  a  vendee  before  conveyance  is  a  lien  upon  the 

land,  1105. 
when  purchaser  properly  declines  to  complete  sale,  there  is  a  lien 
on  money  paid,  1106. 
VENDOR'S   IMPLIED   LIEN  FOR  PURCHASE-MONEY:  na- 
ture and  extent  of  the  lien,  1061-1072. 
a  doctrine  of  the  English  courts  of  chancery,  1061. 
grounds  of  the  doctrine,  1062. 
how  far  adopted  in  this  country,  1063, 
presumed  to  exist  in  all  cases,  1064. 
against  whom  it  exists,  1065. 
debt  secured,  1066. 
in  whose  favor  it  exists,  1067. 
in  favor  of  one  tenant  in  common,  1068. 
subject-matter  of  the  lien,  1069. 
under  sales  made  by  order  of  court,  1070. 
for  unliquidated  claim,  1071. 

where  land  and  personal  property  are  sold  together,  1072. 
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VENDOR'S    IMPLIED    LIEN    FOR    PURCHASE-MONEY  — 

continued. 
How  defeated  or  waived,  1073-1091. 

by  bond  or  note  taken  in  full  payment,  10T3. 

ordinarily  not   waived   by   note   or   bond   of  purchaser   alone, 

1074. 
acknowledgment  of  receipt  of  consideration,  1075. 
by  conveyance  to  purchaser  in  good  faith,  1076. 
payment  of  part  of  consideration  before  receiving  notice  of  lien, 

1077. 
purchaser  for  value  acquiring  an  equitable  title,  1078. 
defeated  by  grantee's  mortgage,  1079. 
legal  mortgage  arising  at  same  time  prevails,  1080. 
judgment  creditor  regarded  as  purchaser,  1081. 
assignee  in  bankruptcy  takes  subject  to  lien,  1082.        , 
purchaser  with  notice,  1083. 
notice  of  lien  by  recitals  in  deed,  1084. 
defence  by  purchaser  for  value  without  notice,  1085. 
lost  by  taking  a  mortgage  upon  other  property,  1086. 
by  taking  a  mortgage   for  a  portion   of  the  purchase -money, 

1087. 
though  security  proves  to  be  inadequate,  1088. 
security  taken  at  the  time  or  subsequently,  1089. 
taking  security  only  presumptive  evidence  of  waiver,  1090. 
when  vendor  estopped  to  claim  lien,  1091. 
Who  may  enforce  the  lien,  1092-1098. 
whether  assignable  with  the  debt,  1092. 
subrogation  to  the  lien,  1093. 
in  favor  of  third  person  to  whom  vendee  at  vendor's  request  has 

agreed  to  pay  purchase-money,  1094. 
indorsement  of  note  without  recourse,  1095. 
when  transfer  of  note  is  for  payment  of  a  debt  of  the  vendor, 

1096. 
indorsement  of  part  of  the  notes  for  purchase-money,  1097. 
not  lost  by  a  mere  change  in  the  form  of  debt,  1098. 
The  remedy,  1099-1104. 

when  debt  is  barred  lien  is  lost,  1099, 
whether  remedy  at  law  must  first  be  exhausted,  1100. 
parties  to  bill  to  enforce,  1101. 
the  bill  and  decree,  1102. 
judgment  for  balance  of  debt,  1103. 
marshalling  assets,  1104. 
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VENDOR'S    LIEN    BY    CONTRACT    OR    RESERVATION. 

Nature  and  extent  of  the  lien,  1107—1118. 

lien  by  contract  not  a  vendor's  lien,  1107. 

legal  effect  of  title  bond  or  agreement  for  deed,  1108. 

holder  of  contract  cannot  impair  the  security,  1109. 

express   reservation  of  a  lien   creates   an   equitable   mortgage, 
1110. 

lien  reserved  is  a  lien  by  contract,  1111. 

lien  reserved  is  substantially  a  mortgage,  1112. 

purchaser  under  such  deed  not  personally  liable  for  the  purchase- 
money,  1113. 

vendee's  title  imperfect  until  debt  is  paid,  1114. 

married  woman  bound  by  contract  to  purchase,  1115. 

waiver  of  the  lien,  1116. 

order  of  liability  of  parcels  sold,  1117. 

account  of  vendor  in  possession,  1118. 
Transfer  and  enforcement  of  the  lien,  1119-1130. 

assignee  of  note  or  bond  may  enforce  lien,  1119. 

order  of  payment  of  several  notes,  1120. 

subsequent  purchaser  not  affected  by  note  not  recited  in  deed, 
1121. 

subrogation  to  the  lien,  1122. 

statute  of  limitations,  1123. 

obligation  first  to  exhaust  personal  remedy,  1124. 

proceedings  to  enforce  the  lien,  1125. 

vendor  may  pursue  his  several  remedies  concurrently,  1126. 

tender  of  performance,  1127. 

foreclosure  sale  exhausts  the  lien,  1128. 

sale  by  order  of  court  passes  growing  crops,  1129. 

purchaser  under  contract  of  sale  restrained  from  impairing  lien, 
1130. 
VENDOR'S  LIEN  UPON  PERSONAL  PROPERTY.     See  Sell- 
er's Lien  fok  Puechase-Monet. 
VENDOR'S  RIGHT  OF  STOPPAGE  IN  TRANSITU.    See  Sell- 
er's Right  of  Stoppage  in  Transitu. 
VERMONT,  attorney's  lien  upon  judgment,  191. 

carriers  may  sell  unclaimed  goods,  370. 

livery-stable  keepers'  liens,  679. 

lumberman's  lien,  717. 

mechanics'  liens  on  real  property,  1228. 

liens  upon  railroads,  1670. 

liens  upon  vessels,  1764. 
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VIRGINIA,  attorney's  lien  upon  judgment,  192. 
carriers  may  sell  unclaimed  goods,  371. 
lien  for  advances  on  crops,  459. 
enforcement  of  innkeepers'  liens,  539. 
distress  for  rent,  639. 
livery-stable  keepers'  liens,  680. 
mechanics'  liens  on  personal  property,  773. 
mechanics'  liens  on  real  property,  1229. 
liens  upon  railroads,  1671.  * 

WAIVER  of  attorney's  special  lien,  231. 
Of  carrier's  lien,  308-334. 
by  relinquishing  possession,  308. 
not  by  placing  goods  in  warehouse,  309. 
by  parting  with  possession  with  intention  of  making  delivery, 

310. 
not  by  delivery  upon  condition,  311. 
on  goods  obtained  by  carrier  by  fraud,  317. 
on  goods  delivered  by  mistake,  318. 
not  by  delivery  of  part,  320. 
by  contract  giving  credit,  322,  323. 
by  taking  note  or  bill  of  exchange,  324. 
by  inconsistent  contract,  325. 
by  bill  of  lading  free  of  freight,  326. 
not  inferred,  327. 
by  attachment  of  same  goods,  328. 
by  injury  to  goods  by  carrier's  fault,  331. 
not  by  consignee's  refusal  to  accept,  332. 
not  by  claiming  general  lien,  334. 
Of  corporation  lien,  403-417. 
though  declared  by  statute,  403. 

notice  to  corporation  of  equitable  transfer  of  shares,  404. 
notice  to  officer  of  corporation,  405. 
when  estopped  to  claim  a  lien,  406. 
by  taking  a  transfer  of  the  shares,  407. 
not  by  taking  other  security,  408. 
indebtedness  incurred  after  levy  of  attachment,  409. 
waiver  for  a  definite  period,  410. 
by  permitting  a  transfer  of  part  of  the  shares,  411. 
usage  may  operate  against  a  lien,  412. 

allowing   debtor's   certificate   of    stock  to    remain   outstanding, 
413. 
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WAIVER  —  continued. 

issuing  certificate  of  shares  upon  which  corporation  has  a  lien, 
414. 

when  the  transaction  is  beyond  the  charter  powers,  415. 

by  discharge  of  the  debt,  416. 

not  by  debt  becoming  barred  by  statute,  417. 
Of  factors'  liens,  466-471. 

by  parting  with  possession  of  goods,  466. 

by  principal's  assignment  of  proceeds  of  sale,  467. 

allowing  principal  to  have  temporary  possession,  468. 

revival  of  the  lien,  469. 

not  by  disclosure  of  principal,  470. 

by  payment  of  debt,  471. 
Of  innkeepers'  liens,  519-522. 

possession  essential  to  preservation,  519. 

fraudulent  removal  of  goods  by  guest,  520. 

occasional  absence  of  guest,  621. 

accepting  security  from  guest,  522. 
Of  landlords'  liens  for  rent,  577-595. 

by  tenant's  sale  to  purchaser  in  good  faith,  577,  578. 

consent  of  landlord  to  removal  of  crop,  579. 

purchaser  charged  with  notice  of  lien,  580. 

by  sales  of  stock  of  goods  in  usual  course,  581. 

by  sale  of  entire  stock  of  goods,  582. 

estopped  by  declarations  and  conduct,  583. 

purchaser  may  make  himself  liable  for  rent,  584. 

by  taking  tenant's  note  or  bond,  585. 

by  taking  mortgage  on  same  goods,  586. 

by  taking  voluntary  mortgage  of  third  person,  587. 

landlord  may  pursue  all  remedies  at  once,  588. 

tender  of  rent  must  be  kept  good,  589. 

by  levy  of  execution,  590. 

when  property  in  the  hands  of  a  receiver,  591. 

by  accepting  surrender  of  leasehold  estate,  592. 

by  expiration  of  tenant's  term  and  surrender,  593. 

by  tenant's  subletting  premises,  594, 

by  destruction  of  goods  by  fire,  595. 
Of  livery-stable  keepers'  liens,  698-701. 

by  delivering  horse  to  owner,  698. 

by  allowing  owner  more  than  temporary  possession,.  699. 
^,_^  by  acts  of  ownership,  700. 

-"^   by  including  claim  for  which  there  is  no  lien,  701. 
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WArVEE  —  continued. 

Of  seller's  lien  for  purehase-moneff,  848—856. 

by  agreement  inconsistent  with  lien,  848. 

by  attaching  same  goods,  849. 

by  giving  credit,  850. 

usage  in  a  particular  trade,  851. 

goods  remaining  in  seller's  possession  till  period  of  credit  has 
elapsed,  852. 

by  taking  note  or  bill  of  exchangS,  853. 
note  on  demand,  854. 

delivering  property  on  purchaser's  promise  to  pay,  855. 

credit  on  goods  ordered  by  letter,  856. 
Of  seller's  right  of  stoppage  in  transitu,  946-965. 

assignment  of  bill  of  lading  for  value,  946. 

assignment  of  document  of  title,  947. 

assignee  for  creditors  not  a  purchaser,  948. 

preexisting  debt  with  consideration,  949. 

transfer  of  bill  of  lading  after  stoppage  in  transitu,  950. 

pledge  by  factor,  951. 

fraudulent  sale  of  bill  of  lading,  952. 

transfer  of  bill  of  lading  as  security,  953,  954. 

indorsing  bill  of  lading  to  factor,  955. 

advances  upon  bill  of  lading,  956. 

indorsement  upon  bill  of  lading  from  the  vendor  to  the  vendee, 
957. 

delivery  order  given  by  vendor  to  vendee,  958. 

warehouse  receipt  given  to  vendee,  959. 

sale  of  goods  without  indorsing  bill  of  lading,  960. 

notice  to  vendor  of  resale  of  goods,  961. 

delivery  of  part  of  cargo,  962. 

resale  and  delivery  of  part,  963,  964. 

levy  of  attachment  or  execution  of  goods,  965. 
Of  warehouseman! s  lien,  973-975. 

by  claiming  to  hold  the  goods  as  his  own  property,  973. 

by  delivering  part  of  the  goods,  974. 

by  reason  of  fraudulent  trade-mark  on  goods,  975. 
By  a  voluntary  surrender  of  possession,  996-1001. 

by  voluntary  surrender  to  owner,  997. 

made  consistently  with  the  contract,  998. 

intention  as  aflFecting,  999. 

lien  not  restored  by  regaining  possession,  1000. 

delivery  of  part  of  the  goods,  1001. 
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WAIVER  —  continued. 

By  inconsistent  agreements  as  to  payments,  1002-1010. 

payment  in  a  particular  mode  or  at  a  future  time,  1002. 
generally  excludes  implied  lien,  1003. 

cases  where  credit  may  be  claimed  by  custom,  1004. 

express  agreement  to  give  credit,  1005. 

agreement  for  credit  by  note,  1006. 

agreement  for  exchange  of  services,  1007. 

agreement  for  payment  in  advance,  1008. 

taking  debtor's  promissory  note,  1009. 

where  note  is  regarded  as  payment,  1010. 
By  taking  security,  1011-1014 

taking  security  not  generally  a  waiver,  1011. 

taking  security  on  same  property,  1012. 

taking  mortgage  on  same  property,  1013. 

attachment  of  the  goods  by  lien  claimant,  1014 
By  other  inconsistent  agreements  and  claims,  1015-1032. 

by  any  agreement  inconsistent  with  a  lien,  1015. 

agreement  that  seller  shall  have  lien  till  payment,  1016. 

purchase  of  the  goods  by  lien-holder,  1017. 

by  claiming  to  own  the  property  absolutely,  1018. 

refusal  to  deliver  on  grounds  inconsistent  with  lien,  1019. 

mere  omission  of  claimant  to  assert  his  lien,  1020. 

claim  of  a  general  lien  instead  of  a  specific  lien,  1021. 

two  liens  for  the  same  thing,  1022. 

when  lien  claim  is  merged  with  other  claims,  1023. 

when  lien  claim  is  merged  in  judgment,  1024. 

tender  of  actual  indebtedness,  1025. 

tender  of  performance  of  agreement,  1026. 

giving  receipt  without  reserving  lien,  1027. 

relinquishing  right  not  known  to  exist,  1028. 

failure  to  perform  whole  contract,  1029. 

using  the  property  so  far  only  as  to  preserve  it,  1030. 

waiver   by   agreement  is   a  new   consideration   for  a   promise, 
1031. 

performance  of  contract  on  Sunday,  1032. 
Of  grantor's,  or  vendor's  implied  lien,  1073-1091. 

waiver  of  legatee's  liens  upon  devisee's  land,  1169. 
by  bond  of  executor,  1170. 
by  taking  note  and  giving  receipt,  1171. 
Of  mechanics'  liens,  1500-1552. 
Of  maritime  liens,  1799-1812. 

723 


INDEX. 

Reference  is  to  Sections. 

WAREHOUSEMEN  AND  WHARFINGERS'   LIENS :  of  ware- 
housemen,, 967-976. 

a  specific  lien  at  common  law,  967. 

person  not  a  warehouseman  storing  goods  has  no  lien,  968. 

carrier  may  create  lien  for  storage,  969. 

warehouseman  may  claim  lien  for  freight  charges  paid,  970. 

mortgagor  in  possession  has  no  lien  for  storage,  971. 

one  having  a  lien  cannot  add  a  charge  for  keeping  the  goods, 
972.  ♦ 

lien  waived  by  claiming  to  hold  the  goods  on  diflferent  ground, 
973. 

may  deliver  part  and  retain  lien  upon  the  residue,  974. 

lien  not  lost  by  reason  of  a  fraudulent  trade-mark,  975. 

enforcement  of  the  lien,  976. 
Of  wharfingers,  977-981. 

distinguished  from  lien  of  warehousemen,  977. 

is  a  general  lien,  978. 

when  the  right  is  a  matter  of  dispute  at  the  port  where  it  is 
claimed,  979. 

the  general  lien  may  be  reduced  to  a  specific  lien,  980. 

declared  by  statute  in  several  states,  981. 
WASHINGTON   TERRITORY,   carrier  may  sell  goods   to   satisfy 
lien,  372. 

lumbermen's  liens,  718. 

mechanics'  liens  on  real  property,  1230. 

liens  upon  railroads,  1672. 

liens  upon  vessels,  1765. 
WATER  RATES,  made  a  lien  by  statute,  102. 
WEST  VIRGINIA,  attorney's  lien  upon  judgment,  192. 

distress  for  rent,  689. 

mechanics'  liens  on  real  property,  1231. 

liens  upon  vessels,  1766. 
WHARFINGERS'  LIENS.     See  Warehousemen's  Liens. 
WILL  OF  CLIENT,  attorney  has  no  lien  upon,  121. 
WISCONSIN,  carrier  may  sell  unclaimed  goods,  373. 

factor's  liens  given  by  statute,  444. 

distress  for  rent  abolished,  640. 

livery-stable  keepers'  liens,  682. 

lumberman's  lien,  719. 

mechanics'  liens  on  personal  property,  774. 

mechanics'  liens  on  real  property,  1232. 
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WISCONSIN—  cowimwed 

liens  upon  railroads,  1 673. 

liens  upon  vessels,  1767. 
WYOMING  TERRITORY,  attorney's  lien  upon  judgment,  183. 

carrier  may  sell  goods  to  satisfy  lien,  374. 

livery-stable  keepers'  liens,  681. 

mechanics'  liens  on  personal  property,  775. 

mechanics'  liens  on  real  property,  1233. 
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